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PREFACE 

TO 

THE     SEVENTH    EDITION. 

THE  preparation  of  this  Edition  has  been  delayed,  inter  alia,  by 
the  War,  and  it  is  now  over  thirty-four  years  since  the  last 
Edition  was  published.  During  that  time  the  legislative  and 
judicial  output  has  been  heavy,  this  Edition  dealing  with 
seventy- two  new  statutes  and  upwards  of  300  new  cases. 

Many  of  the  statutes  have  been  of  the  first  importance,  e.g., 
the  Clergy  Discipline  Act,  1892,  the  Benefices  Act,  1898,  the 
Union  of  Benefices  Act,  1919,  and  (last,  but  not  least)  the  Church 
of  England  Assembly  (Powers)  Act,  1919  (the  "  Enabling  Act  ") ; 
while  the  Welsh  Church  Act,  1914,  has,  alas  !  been  placed  on 
the  Statute  Book.  The  sound  lines  of  much  of  the  constructive 
work  have  often  been  weakened  by  failure  in  details  ;  excess  of 
complication  and  innovations  in  procedure  appear  to  be  chronic 
diseases  in  Church  legislation. 

On  the  side  of  case  law,  ritual  controversies  have  been 
comparatively  few,  with  the  prominent  exception  of  the  Bishop 
of  Lincoln's  case  ;  among  the  important  decisions  on  other 
subjects  have  been  Taylor  v.  Timson,  Philipps  v.  Halliday, 
In  re  Perry  Almshouses,  In  re  Bideford  Parish,  R.  v.  Archbishop 
of  Canterbury ,  L.  C.  C.  v.  Dundas,  Bishop  of  St.  Albans  v.  Filling- 
ham,  Blakiston  v.  Cooper,  Winstanley  v.  North  Manchester 
Overseers,  Fowke  v.  Berington,  R.  v.  Bredwardine  Churchwardens. 
During  part  of  the  time  numerous  Consistory  Court  judgments 
were  reported. 

The  large  amount  of  fresh  matter  to  be  dealt  with  practically 
involved  a  complete  revision  of  the  book,  but  the  object  of  the 
Author,  to  enunciate  rather  than  criticise  the  law,  has  been  kept 
steadily  in  view.  Advantage  has,  however,  been  taken  of  the 
opportunity  to  effect  some  small  rearrangements,  and  some 
considerable  compression  by  the  excision  of  matters  no  longer 
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of  primary  importance.  A  chapter  on  faculties  and  up-to-date 
tables  of  cases  and  statutes  have  been  added. 

A  fact  sufficiently  uncommon  to  deserve  record  is  that,  as  the 
original  Author  was  succeeded  by  his  son  as  Editor,  so  that 
son's  son  has  now  in  turn  succeeded  as  assistant  Editor. 

The  book  is  one  in  which,  by  the  nature  of  things,  the  practice 
of  officials  and  official  bodies  is  often  of  importance,  and  the 
Editors  desire  to  record  their  appreciation  of  the  way  in  which 
their  applications  for  official  or  semi-official  information  have 
been  invariably  welcomed  and  courteously  complied  with. 

1,  ESSEX  COURT,  TEMPLE, 
December,  1920. 


PREFACE 

TO 

THE     FIRST     EDITION. 

IN  the  following  pages  it  has  been  endeavoured,  as  far  as  possible, 
to  combine  two  objects  ;  and  to  compile  a  legal  work  which 
should  be  at  the  same  time  one  of  easy  reference  to  the  Lawyer 
and  of  practical  utility  to  the  Clergyman.  For  this  reason,  the 
Author  has,  in  many  instances,  to  request  the  especial  indulgence 
of  the  former,  to  whom  it  might  otherwise  appear  that  matters 
of  history,  of  elementary  law,  and  of  practice,  occupy  too 
considerable  space.  The  more  important  decisions  of  the 
Ecclesiastical  Courts  have  also,  in  many  instances,  been  inserted 
at  greater  length  than  might  appear  necessary  for  elucidating 
the  particular  proposition  to  which  they  refer.  All  such 
matters  have  been  introduced  for  the  purpose  of  rendering  the 
present  work  a  Complete  and  Practical  Guide  to  the  Clergy  : 
and  many  of  the  more  important  judgments,  especially  those  of 
Lord  Stowell,  could  scarcely  have  been  further  abridged  without 
taking  away  much  of  their  utility  ;  as  they  will  often  be  found 
to  afford  a  safe  guidance  upon  other  matters  than  those  actually 
decided,  and  upon  questions  which  may  not  hitherto  have 
arisen. 

A  very  considerable  part  of  the  contents  of  the  present  work  is 
taken  from  and  is  a  digest  of  the  statute  law.  The  several 
recent  statutes  on  church  matters  have  been  condensed  and 
analysed  as  far  as  possible  :  but  there  is  much  which  it  was 
found  impossible  to  condense  without  rendering  it  obscure  : 
and  in  cases  where  the  directions  of  the  statutes  require  to  be 
accurately  observed  it  has  been  thought  best  to  give  the  very 
words  of  the  enactments.  In  other  cases,  and  especially  in  the 
different  Church  Building  Acts,  where  much  has  been  from  time 
to  time  re-enacted  without  apparent  reason,  and  where  much 
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which  is  not  actually  repealed  is  nevertheless  practically  useless, 
such  a  course  would  only  have  perplexed  :  and  it  has  been 
thought  sufficient  in  such  cases  to  give  the  substance  only  of 
what  is  now  in  force. 

The  Author  has  also  to  express  his  thanks  to  the  several 
Clergymen  who  have  furnished  him  with  many  useful  sugges- 
tions and  much  practical  information,  and  for  the  ready  manner 
in  which  such  information  has  invariably  been  given.  It  is 
hoped,  that  in  consequence  of  such  communications  nothing 
which  can  safely  be  affirmed,  and  which  can  be  of  legal  interest 
or  importance  to  their  profession,  will  be  found  omitted  in  the 
following  work. 
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OF  PERSONS  ECCLESIASTICAL. 
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OF  THE  CHURCH  OF  ENGLAND,  THE  CHURCH  ESTABLISHMENT, 
AND  THE  KING'S  SUPREMACY. 

THE  Church,  in  its  most  extended  sense,  signifies  all  those  The  Church, 
who  are  by  profession  Christians,  all  believers  in  the  Gospel 
generally,  who  constitute  the  visible  Church  of  Christ  on 
earth  (a).  But  it  has  also  a  more  limited  meaning,  in  which  it 
is  used  in  the  latter  part  of  the  nineteenth  of  our  Articles,  in 
which  it  signifies  only  the  Christians  of  one  country,  city,  or 
persuasion.  Speaking  generally,  the  identity  of  a  religious 
community  described  as  a  Church  consists  in  the  unity  of  its 
doctrines.  Its  creeds,  confessions,  formularies,  tests,  and  so 
forth  are  intended  to  ensure  the  unity  of  the  faith  which  its 
adherents  profess,  and  certainly  among  all  Christian  Churches 
the  essential  idea  of  a  creed  or  confession  of  faith  appears  to 
be  the  public  acknowledgment  of  such  and  such  religious  views 
as  the  bond  of  union  which  binds  them  together  as  one  Christian 
community  (b).  In  this  sense  the  word  is  used  throughout 
this  work  ;  in  which  we  are  speaking  only  of  the  Church  of 
England,  a  particular  Church  included  in  an  universal. 

The  derivation  of  the  word  Church  which  is  now  generally  Derivation, 
accepted    is    from    the    Greek    K.vpia<ov    (from    wpios ,    lord), 
sc.  8<S/xa,  i.e.,  the  House  of  the  Lord.     It  appears  probable  that 

(a)  Tomline  on  the  Nineteenth  Article. 

(6)  Free  Church  of  Scotland  (General  Assembly  of)  v.  Lord  Overtoun,  Macalister  v. 
Young,  [1904]  A.  C.  515,  per  Lord  Halsbury,  L.C.,  at  p.  612. 
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in  the  first  instance  the  word  €KK\r]o-fa  was  adopted  into  the 
Teutonic  languages  to  signify  the  community  or  assembly  of 
Christians,  and  the  word  Kvpiaxov  to  denote  the  place  of 
worship.  At  a  very  early  date  in  our  language,  however,  the 
word  Church  acquired  the  secondary  sense  of  the  Christian 
fraternity  (c). 

This  Church  or  Christian  fraternity  has  been  and  is  governed , 
or  presided  over,  by  certain  ecclesiastical  persons  of  various 
degrees  of  authority  ;  and  they,  together  with  the  whole  body, 
are  subject  to  one  supreme  head. 

Previously  to  the  time  of  the  Reformation  in  this  country, 
these  ecclesiastical  persons  were  divided  into  regular  and 
secular.  Regular,  because  they  lived  under  certain  rules,  and 
were  professed  in  some  of  the  orders  of  religion,  and  had  vowed 
true  obedience,  perpetual  chastity,  and  wilful  poverty  ;  such 
as  abbots,  priors,  and  monks.  And  secular,  such  as  not  living 
under  any  of  such  orders,  and  so  called  for  the  sake  of  distinc- 
tion, as  bishops,  deans  and  chapters,  archdeacons,  canons, 
parsons,  vicars,  and  such  like.  And  Littleton  probably  alludes 
to  this  distinction  when  he  speaks  of  men  of  religion  and  of 
holy  Church  (d).  But  in  the  reign  of  Henry  VIII.,  when  the 
monastic  rule  of  life  was  abrogated  (e),  the  regular  ecclesiastical 
persons  ceased  to  be  any  longer  recognised  by  the  laws  of  the 
country  as  a  part  of  the  Church  establishment  ;  with  these 
therefore  we  have  no  further  care. 

The  exact  position  which  the  Church  of  England  as  such 
occupies  with  respect  to  the  civil  government  and  the  whole 
community  of  the  State,  is  matter  of  political  reasoning  and 
speculation,  rather  than  of  law  ;  a  subject  upon  which  opinions 
have  been,  and  probably  ever  will  be,  widely  different  ;  and 
upon  which  it  would  therefore  be  unwise  to  enter  at  any  length 
in  a  treatise  upon  those  legal  subjects  which  admit  of  no  doubt 
nor  speculation,  but  which  have  been  firmly  settled  and 
determined. 

The  subject  however  of  this  union,  connection,  or  alliance, 
between  the  Church  and  the  State,  whichever  of  the  above 
terms  may  be  deemed  most  appropriate,  is  one  which  directly 
or  indirectly  has  a  strong  bearing  upon  many  questions  of 
ecclesiastical  law(/).  And  without  noticing  the  extreme 
opinions,  on  the  one  hand,  that  the  Church  and  her  religion 
are  mere  creatures  of  the  State  ;  on  the  other,  that  the  temporal 
power  is  wholly  dependent  or  subordinate  ;  it  may  be  useful 
to  mention  some  authoritative  opinions  on  this  subject.  In 
the  opinion  of  Hooker  (g),  the  same  persons  compose  the  Church 
and  the  Commonwealth  of  England  universally  ;  the  same 
subject  is  therefore  intended  under  the  respective  names  of  the 


(c)  See  the  learned  note  s.v.  Church  in  the  Oxford  English  Dictionary. 

(d)  Co.  Litt.  c.  6,  133. 

(e)  A.D.  1530. 

(/)  Cf.  the  statutory  position  of  the  Book  of  Common  Prayer. 
(g)  The  Laws  of  Ecclesiastical  Polity,  book  viii. 
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Church  and  the  Commonwealth  ;  and  it  is  thus  variously  named 
only  in  respect  of  accidents,  or  properties  and  actions,  which 
are  different.  His  opponents,  it  is  said,  contended  for  a 
personal  separation,  which  precluded  the  same  man  from 
bearing  sway  in  both  ;  he  for  a  natural  one,  which  did  not 
forbid  such  an  union  of  authorities.  He  considered  that  the 
Church  and  the  Commonwealth  are  in  this  therefore  personally 
one  society  ;  which  society  is  termed  a  Commonwealth,  as  it 
liveth  under  whatsoever  form  of  secular  law  and  government  ; 
a  Church,  as  it  has  the  spiritual  law  of  Jesus  Christ.  That  in 
this  society,  considered  as  a  Church,  the  King  is  the  highest 
uncommanded  officer  ;  that  his  chief  ecclesiastical  powers  are 
in  right  of  his  headship  ;  the  right  of  calling  or  dissolving  the 
greater  assemblies  ;  that  of  assent  to  or  dissent  from  all  Church 
ordinances,  which  are  to  have  the  force  of  law ;  the  advance- 
ment of  prelates  ;  the  highest  judicial  authority  ;  and  in 
general  an  exemption  from  the  ordinary  Church  censures  to 
which  others  are  liable.  That  the  conveyance  of  power  is  not 
to  each  sovereign  in  succession,  but  to  one  originally,  from 
whom  the  rest  inherit.  That  the  King's  judicial  power  is 
subject  to  Church  law  ;  and  it  is  the  head  of  all,  simply  because 
not  confined  to  a  district,  but  legally  reaching  to  all.  That 
kings  have  authority  over  the  Church,  if  not  collectively,  yet 
clivisively  understood  ;  that  is,  over  each  particular  person  in 
that  Church  where  there  are  Kings.  That  the  Commonwealth, 
when  the  people  are  Christians,  being  ipso  facto  the  Church, 
the  clergy  alone  ought  not  to  have  the  power  of  making  laws. 
"  Quod  omnes  tangit  ab  omnibus  tractari  et  approbari  debet." 
And  the  fact  is,  that  canons  of  the  clergy  in  their  synods  have 
generally  taken  no  effect  as  laws,  without  the  approbation  of 
governors.  In  this  country,  as  we  shall  have  to  observe  in 
speaking  of  the  convocation,  the  laws  made  by  the  clergy  in 
their  assemblies  have  no  power  to  bind  the  laity,  unless  con- 
firmed by  the  Parliament,  in  which  case,  it  is  the  act  of  the 
Parliament,  not  of  the  clergy,  which  gives  them  force  and 
validity.  "  The  King's  power  of  assent,"  he  says,  "  is  a  power 
derived  to  him  from  the  whole  body  of  the  realm  ;  the  religious 
duty  of  Kings  is  the  weightiest  part  of  their  sovereignty." 

According  to  the  opinion  of  Bishop  Warburton  (h),  "Civil  Opinion  of 
society,  being  defective  in  the  control  of  motives,  and  in  the  SslJ£prton 
sanction  of  reward,  has,  in  all  ages,  called  in  the  aid  of  religion 
to  supply  the  want  :  the  State  contemplates  for  its  end  the  body 
and  its  interests  ;  has  for  its  means,  coercion  ;  for  its  general 
subject-matter,  utility.  The  Church  is  a  religious  society  of 
distinct  origin  ;  having  for  its  end,  the  salvation  of  souls  ;  for 
its  subject-matter,  truth  ;  for  its  instrument,  persuasion  ; 
regulating  motives  as  well  as  acts,  and  promising  eternal 
reward.  Though  separate,  these  societies  would  not  interfere, 
because  they  have  different  provinces,  but  the  State  having 

(h)  The  Alliance  between  Church  and  State. 
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needs  as  above  stated,  and  the  Church  wanting  protection 
against  violence,  they  have  each  reasons  sufficient  for  a  volun- 
tary and  free  convention.  Accordingly  the  societies  united,  not 
indeed  under  any  formal  engagement,  with  all  the  stipulated 
conditions  ;  but  like  sovereign  and  people  in  the  original 
contract.  That  is,  the  theory  of  the  alliance  accurately 
represents  the  true  idea  according  to  which  they  ought  to  unite. 
The  conditions  of  the  union  are,  that  the  Church  receives  a 
free  maintenance  for  the  clergy,  a  share  for  her  security  in  the 
legislative  body,  and  a  co-active  power,  to  be  used  in  her 
spiritual  courts  for  a  purpose,  which  is  also  a  State  purpose, 
namely,  the  correction  of  certain  forms  of  vice.  In  return 
for  which  she  surrenders  to  the  State  her  original  independency, 
and  subjects  all  her  laws  and  movements  to  the  necessity  of 
the  State's  previous  approval.  If  there  be  more  than  one  such 
religious  society  or  Church,  the  State  is  to  contract  with  the 
largest,  to  which  will  naturally  belong  the  greatest  share  of 
political  influence." 

The  opinion  of  Dr.  Paley  differs  somewhat  considerably  from 
the  foregoing  ;  he  says  (i),  "  that  the  authority  of  a  Church 
establishment  is  founded  only  on  its  utility.  That  the  single 
end  we  ought  to  propose  by  it,  is  the  preservation  and  communi- 
cation of  religious  knowledge.  That  every  other  end,  and  every 
other  idea,  that  have  been  mixed  with  this,  as  the  making  the 
Church  the  engine  or  even  the  ally  of  the  State,  converting  it 
into  the  means  of  strengthening  or  diffusing  influence  ;  or 
regarding  it  as  a  support  of  regal,  in  opposition  to  popular  forms 
of  government,  have  served  only  to  debase  the  institution,  and 
to  introduce  into  it  numerous  corruptions  and  abuses.  That 
the  notion  of  a  religious  establishment  comprehends  three 
things, — a  clergy,  or  an  order  of  men  secluded  from  other 
professions,  to  attend  upon  the  offices  of  religion  ;  a  legal 
provision  for  the  maintenance  of  the  clergy  ;  and  the  confining 
of  that  provision  to  the  teachers  of  a  particular  sect  of 
Christianity." 

The  view  of  Lord  Phillimore  has  been  judicially  expressed  as 
follows  : — "  A  Church  which  is  established  is  not  thereby  made 
a  department  of  the  State.  The  process  of  establishment 
means  that  the  State  has  accepted  the  Church  as  the  religious 
body  in  its  opinion  truly  teaching  the  Christian  faith,  and 
given  to  it  a  certain  legal  position,  and  to  its  decrees,  if 
rendered  under  certain  legal  conditions,  certain  civil  sanc- 
tions "  (k). 

From  the  above  opinions  of  these  eminent  writers,  which  we 
have  here  selected  on  account  of  their  diversity,  it  will  be  seen 
that  this  question  is  very  speculative  ;  and  probably,  in  order 
to  arrive  at  any  tangible  view  of  this  question  in  a  legal  sense, 
we  must  separate  the  Church  Establishment  from  the  general 

(i)  Moral  and  Political  Philosophy,  chap.  x. 

(k)  Phillimore,  J.,  in  Marshall  v.  Graham.  Bell  v.  Graham,  [1907]  2  K.  B.  112,at 
p.  126. 
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idea  of  the  Church,  or  consider  the  persons  ecclesiastical  as 
representing  the  Church  of  England. 

The  connection  between  the  Church  and  State  will  then  be  Connection 
most  obvious,  in  the  fact  that  the  sovereign  head  of  the  State  is  between  the 
the  head  also  of  the  Church  Establishment,  the  source  from  g^b and 
which   its   superior   officers   derive   their   authority,    and   the  means  of  the 
ultimate  resort  in  all  causes  in  which  the  ecclesiastical  establish-  same  chief 
ment  is  concerned.     The  seats  of  the  bishops  in  the  Upper  magis1 
House,  and  the  votes  allowed  to  the  clergy  in  the  election  of 
members  of  the  Lower  House  of  Parliament,  may  be  other 
instances  of  this  connection  ;    but  the  union  of  the  civil  and 
ecclesiastical  polity  is  chiefly  evident  in  the  incidents  which 
arise  from  the  unity  of  their  head. 

Before  the  Reformation,  therefore,  when  the  supremacy  of  Did  not 
the  Pope  was  acknowledged  in  all  matters  ecclesiastical,  there  Before  the 
was,  legally  speaking,  no  union  between  Church  and  State  in  Reformation. 
this  country  ;  and  the  evils  of  such  a  disunion  were  apparent 
in  the  constant  jealousy  and  quarrels  which  existed  between 
the  civil  and  ecclesiastical  authorities.  The  clergy  in  those 
times  seem  always  carefully  to  have  repudiated  any  connection 
with  or  dependence  on  the  State.  Not  only  was  their  ecclesi- 
astical jurisdiction  entirely  independent  of  the  civil — extending 
over  a  great  variety  of  causes — trespassing  upon  the  province 
of  the  laity,  and  threatening  an  universal  supremacy  over  all 
persons  and  in  all  causes  ;  but  they  claimed,  and  for  a  time 
obtained,  an  absolute  exemption  from  the  justice  of  the  State. 
Of  such  matters  we  shall  speak  hereafter  in  treating  of  the  former 
privileges  of  the  clergy  (/).  At  present  we  only  notice  them 
to  remark,  that  when  such  a  state  of  things  existed,  it  would 
be  obviously  impossible  to  consider  that  there  was  any  real 
connection  or  alliance  between  the  civil  and  the  ecclesiastical 
polity. 

This   alliance,  therefore,  may  be  said  to  have  commenced  Establish- 
in  the  22nd  year  of  the  reign  of  Henry  VIII.,  in  which  year,  ment  of  the 
when  the  whole  clergy  of  this  realm  were  supposed  to  have  p^ma^cyVn 
incurred   the   penalties   of   a   prcemunire,    they   implored   the  ecclesiastical 
clemency  of  the  King,   and  petitioned  in  convocation  for  a  matters, 
remission  of  those  penalties  ;    and  in  their  petition  the  King 
was,  for  the  first  time,  styled  the  protector  and  supreme  head 
of  the  Church  and  clergy  of  England.     This,  however,  passed 
with  the  important  qualification,  "  so  far  as  is  permitted  by 
the  law  of   Christ."     And  in   an  Act   of  Parliament  passed 
shortly  afterwards,  reciting  that  the  King's  Majesty  justly  and 
rightfully  is  and  ought  to  be,  the  supreme  head  of  the  Church 
of  England,  and  so  had  been  recognised  by  the  clergy  of  this 
kingdom  in  their  convocation,  it  is  enacted  that  the  King  shall 
be  reputed  the  only  supreme  head  on  earth  of  the  Church  of 
England,  and  shall  have  annexed  to  the  imperial  crown  of  this 
realm  as  well  the  title  and  style  thereof,  as  all  jurisdictions, 

(I)  Vide  post,  Chap.  VI.,  p.  89. 
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authorities  and  commodities  to  the  said  dignity  of  supreme  head 
of  the  Church  appertaining  (m).  And  after  this  declaration  of 
the  law,  those  who  denied  the  supremacy  of  the  King  subjected 
themselves  to  capital  punishment.  This  Act  was  repealed  in 
the  first  year  of  the  reign  of  Mary  (n),  and  the  supremacy  of  the 
Pope  over  the  Church  of  these  realms  was  once  more  established 
by  law  ;  but  by  one  of  the  first  Acts  of  the  Parliament  which 
met  soon  after  the  accession  of  Elizabeth,  the  supremacy  in 
ecclesiastical  affairs  was  restored  to  the  Crown  :  and  from  that 
time  continuously  to  the  present,  the  sovereign  of  these  realms 
has  been  alike  the  head  of  the  State  and  of  the  Church  of 
England — supreme  over  all  persons  and  in  all  causes  ecclesi- 
astical as  well  as  civil  (o). 

In  this  character  of  supreme  governor  and  head  of  the 
Established  Church  in  this  country  the  sovereign  may  be 
considered  as  a  person  ecclesiastical  ;  but  he  is  not  subject  to, 
or  affected  by,  any  of  those  restrictions  which  we  shall  hereafter 
have  to  mention  as  affixed  to  ecclesiastical  persons  generally. 

In  virtue  of  his  authority  as  supreme  head  of  the  Church,  the 
sovereign  convenes,  prorogues,  restrains,  regulates  and  dissolves 
all  ecclesiastical  synods  or  convocations.  This  was  an  inherent 
prerogative  of  the  Crown  long  before  the  time  of  Henry  VIII., 
as  appears  by  the  statutes  8  Hen.  VI.  c.  1,  and  the  other 
authorities  vouched  by  Sir  Edward  Coke  ;  and  would  be, 
besides,  sufficiently  evident  from  the  nature  and  origin  of  the 
convocation  ;  so  that  the  statute  25  Hen.  VIII.  c.  19,  which 
restrains  the  convocation  from  making  or  putting  in  execution 
any  canons  repugnant  to  the  King's  prerogative,  or  the  laws, 
customs,  and  statutes  of  the  realm,  was  merely  declaratory  of 
the  old  common  law  ;  that  part  of  it  only  being  new  which 
makes  the  King's  royal  assent  actually  necessary  to  the  validity 
of  every  canon  (p). 

From  this  prerogative  also,  of  being  the  head  of  the  Church, 
arises  the  King's  right  of  nomination  to  vacant  bishoprics,  and 
certain  other  ecclesiastical  preferments,  which  will  more 
properly  be  considered  when  we  come  to  treat  of  the  different 
ranks  of  persons  ecclesiastical. 

As  the  head  of  the  Church,  the  King  is  likewise  the  ultimate 
judge  in  all  ecclesiastical  causes  ;  an  appeal  lying  ultimately  to 
him  from  the  sentence  of  every  ecclesiastical  judge,  which  right 
was  restored  to  the  Crown  by  statute  25  Hen.  VIII.  c.  19  (q). 
This  appeal  to  the  sovereign  in  ecclesiastical  causes  now  lies  to 
the  King  in  council,  and  is  heard  by  the  Judicial  Committee  of 
the  Privy  Council  ;  of  which  court,  and  its  jurisdiction,  we  shall 
speak  in  considering  the  discipline  of  the  ecclesiastical  body  (r). 


(m)  26  Hen.  8,  c.  1. 

(n)  Mar.  sess.  1,  c.  1. 

(o)  See  1  Edw.  6,  c.  12  ;  1  Eliz.  c.  1,  ss.  27,  30;  5  Eliz.  c.  1,  s.  2. 

(p)  I  Black.  Com.  279. 

(q)  Ibid. 

(r)  See  post,  Chap.  IV.,  p.  49. 


CHURCH   ESTABLISHMENT,    AND    KING  S    SUPREMACY. 

The  ultimate  test  of  membership  of  the  Church  of  England  (s) 
can  only  be  a  question  of  conscience  (t)  ;  a  solemn  declaration 
of  membership  has  therefore  been  laid  down  in  several  cases 
as  the  only  test  (u),  though  various  practical  tests  have  been 
applied  in  particular  circumstances  (x). 

In  all  matters  of  doctrine,  worship,  discipline,  and  govern-  Church  of 
ment,  the  Church  of  Ireland  was  governed  by  the  same  laws  Ireland- 
as  the  Church  of  England  ;    and  the  Churches  of  England  and 
of  Ireland  were,  from  the  union  of  these  countries  to  the  year 
1869,  united  in  one  Protestant  Episcopal  Church,  called  the 
United  Church  of  England  and  Ireland.     The  continuance  of 
this  Church  of  Ireland  was  to  be  deemed  an  essential  part  of  the 
Union  (y).     By    the    Irish    Church    Act,    1869  (2),    the    union 
between  the  Churches  of  England  and  Ireland  was  dissolved, 
and  the  Irish  Church  was  disestablished. 

Similarly,  back  to  the  earliest  times  the  Church  in  Wales  Church 
had  been  in  all  respects  an  integral  part  of  the  Church  of  in  Wales< 
England,  until,  on  March  31st,  1920,  the  Church  of  England, 
so  far  as  it  extended  to  and  existed  in  Wales  and  Monmouth- 
shire, ceased  to  be  established  by  law  (a). 

(s)  Or  of  any  other  Church. 

(t)  Cf.  the  evidence  of  Dean  Church  before  the  Ecclesiastical  Courts  Commission, 
1882. 

(u)  See,  for  instance,  the  declaration  to  be  made  by  an  Ecclesiastical  Com- 
missioner (6  &  7  Will.  4,  c.  77,  s.  3),  and  the  similar  declaration  to  be  made  by  a 
"  qualified  elector  "  in  the  schedule  to  the  address  presented  to  His  Majesty  by  the 
two  convocations  referred  to  in  the  Church  of  England  Assembly  (Powers)  Act, 
1919  (9  &  10  Geo.  5,  c.  76). 

(a;)  Cf.  In  re  Perry  Almshouse-s,  [1898]  1  Ch.  391,  400  ;  [1899]  1  Ch.  21,34. 

(y)  39  &  40  Geo.  3,  c.  67,  art.  5. 

(z)  32  &  33  Viet.  c.  42. 

(a)  The  Welsh  Church  Act,  1914  (4  &  5  Geo.  5,  c.  91)  ;  the  Welsh  Church 
(Temporalities)  Act,  1919  (9  &  10  Geo.  5,  c.  65).  As  a  result,  the  constitution  and 
government  of  the  Church  in  \Vales  appears  to  be  outside  the  scope  of  this  work  ; 
it  may  be  remarked,  however,  that  one  slender  thread  of  legal  connection  remains 
in  sect.  3,  sub-sect.  3,  whereby  provision  may  be  made  with  the  consent  of  the 
Archbishop  of  Canterbury  (approved  by  His  Majesty  in  Council)  for  appeals  from 
Welsh  ecclesiastical  courts  to  the  Court  of  Arches  (but  not  to  the  Privy  Council). 
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OF   ORDINATION. 

IN  speaking  of  persons  ecclesiastical,  the  first  point  for  our 
consideration  will  be,  the  manner  in  which  they  are,  as  it  were, 
set  apart  from  the  rest  of  their  fellow  citizens,  made  a  separate 
order  in  the  State,  and  qualified  to  discharge  the  duties  of  their 
holy  office. 

The  Apostles  having  appointed  certain  persons  to  be  the 
standing  governors  and  preachers  of  the  Christian  Church,  it 
has  been  thought  necessary  that  there  should  be  a  power  lodged 
somewhere  to  set  apart  some  distinct  orders  of  men  for  the 
exercise  of  those  public  offices  ;  and  this  is  by  the  ceremony  of 
ordination  (a] ;  a  rite  of  a  character  so  sacred,  that  in  the  Roman 
Catholic  Church  it  is  accounted  a  sacrament  (6),  as  an  outward 
visible  sign  of  an  inward  spiritual  grace  conferred.  And  in  that 
Church  there  were  several  orders  to  which  a  man  might  be 
ordained  ;  which  distinctions  are  not  admitted  in  the  Church 
of  England  ;  but  the  only  orders  in  our  Church,  as  declared  by 
different  statutes,  are  those  of  bishops,  priests  and  deacons  (c). 

With  respect  to  the  ordering  of  bishops  we  shall  speak  more 
particularly  hereafter  (d),  remarking  here  that  every  bishop, 
prior  to  his  ordination,  is  already  an  ecclesiastical  person. 

The  word  priest  is  in  all  Christian  languages  nearly  the  same  ; 
all  evidently  taken  from  the  Greek  TTpta-fivrepos  (e)  ;  and  in 
like  manner  the  word  deacon,  with  little  variation,  is  to  be  found 
in  all  the  same  languages,  as  deduced  from  the  Greek  BICIKOVOS. 

It  does  not  appear  necessary  here  to  consider  those  various 
canonical  impediments  which  formerly  existed  to  the  taking  of 
orders,  which  were  expressed  with  so  minute  a  particularity  ; 
but  all  such  as  could  be  considered  reasonable  are  sufficiently 
included  and  embodied  in  the  preface  to  the  form  of  ordaining 
deacons,  which  gives  the  following  simple  directions  only  : — 

"  The  Bishop  knowing  either  by  himself,  or  by  sufficient 
testimony,  any  person  to  be  a  man  of  virtuous  conversation, 
and  without  crime  ;  and,  after  examination  and  trial,  finding 
him  learned  in  the  Latin  tongue,  and  sufficiently  instructed  in 
holy  Scripture,  may  .  .  .  admit  him  a  Deacon  "  (/  ). 

And,  with  respect  to  priest's  orders,  it  is  directed  by  the 

(a)  Cf .  the  historical  discussion  of  this  matter  in  Bishop  of  St.  Albans  v.  Filling- 
ham,  [1906]  P.  163. 

(/>)  But  not  in  the  Church  of  England  :  Articles  of  Religion,  XXV.,  Of  the  Sacra- 
ments. 

(c)  3  &  4  Edw.  6,  c.  10  and  c.  12  ;  o  &  6  Edw.  6,  c.  1  ;   14  Car.  2,  c.  4 ;  Gibs. 
Cod.  115. 

(d)  Post,  p.  99. 

(e)  Cf.  Milton :  "  New  Presbyter  is  but  old  Priest  writ  large." 
(/ )  Preface  to  form  of  ordaining  deacons. 


OF    ORDINATION. 


statute  13  Eliz.  c.  12,  that  none  shall  be  made  minister  (which  is 
to  be  considered  here  as  synonymous  with  the  word  priest), 
unless  it  appear  to  the  bishop  that  he  is  of  honest  life,  and 
professeth  the  doctrine  expressed  in  the  Thirty-nine  Articles, 
nor  unless  he  is  able  to  answer  and  render  to  the  ordinary  an 
account  of  his  faith  in  Latin  according  to  the  said  Articles,  or 
have  special  gift  or  ability  to  be  a  preacher. 

The  above  requisites  therefore  being  observed,  the  others  are 
not  now  necessary  ;  and  with  regard  to  the  moral  and  personal 
qualifications  of  the  candidate,  it  appears  that  the  bishop  in  his 
discretion  is  the  sole  and  proper  judge,  unfettered  in  the  exercise 
of  his  judgment  by  any  particular  tests  which  might  formerly 
have  been  imposed  (g). 

And,  as  a  guide  to  the  bishop  in  the  exercise  of  his  discre- 
tionary power,  Canon  34  of  1603  declares  that  the  candidate 
shall  then  exhibit  letters  of  testimonial  of  his  good  life  and 
conversation  under  the  seal  of  some  college  of  Oxford  or 
Cambridge,  where  before  he  remained,  or  of  three  or  four  grave 
ministers,  together  with  the  subscription  and  testimony  of  other 
credible  person-,  who  have  known  his  life  and  behaviour  for 
the  space  of  three  years  next  before  ;  which  regulation  applies 
to  priests  and  deacons  equally.  And  if  the  candidate  has 
quitted  college,  and  has  been  residing  elsewhere,  a  notice,  usually 
termed  a  "  Si  quis,"  must  be  published  in  the  church  of  the 
parish  where  the  candidate  has  usually  resided  ;  and  a  certificate 
that  such  has  been  properly  published  must  be  sent  with  the 
testimonials  to  the  bishop  (h). 

There  are  other  qualifications,  however,  besides  those  of 
moral  conduct,  the  observance  of  which  is  indispensable. 

And,  first,  as  to  age,  the  Act  44  Geo.  III.  c.  43,  s.  1,  provides 
that  no  person  shall  be  admitted  a  deacon  before  he  shall  have 
attained  the  age  of  three-and-twenty  years  complete,  or 
admitted  a  priest  before  he  shall  have  attained  the  age  of  four- 
and-twenty  years  complete  ;  in  every  such  case,  the  admission 
of  every  such  person  as  deacon,  or  priest,  respectively,  shall  be 
merely  void  in  law,  as  if  such  admission  had  not  been  made  ; 
and  the  person  so  admitted  shall  be  wholly  incapable  of  having, 
holding,  or  enjoying,  or  being  admitted  to  any  parsonage, 
vicarage,  benefice,  or  other  ecclesiastical  promotion  or  dignity 
whatsoever,  in  virtue  of  such  his  admission  as  deacon  or  priest 
respectively,  or  of  any  qualification  derived  or  supposed  to 
be  derived  therefrom  (i). 

This  statute  in  substance  confirms  the  previous  canon  and 
statute  law  (j),  including  the  preface  to  the  form  of  ordaining 
deacons.  The  only  exception  mentioned  in  the  preface  is  in 

(g)  Cf.  Remit  v.  St.  PauVs  (Dean  and  Chapter),  [1905]  2  K.  B.  249,  where  it  was 
held  that  the  fact  of  a  candidate  having  taken  part  in  services  in  a  church  where 
breaches  of  the  prescribed  ritual  had  taken  place  was  not  an  "impediment  or 
notable  crime  "  within  the  meaning  of  those  words  in  the  ordination  service. 

(h)  Gibs.  Cod.  147 ;  3  Burn  E.  L.  49. 

(i)  44  Geo.  3,  c.  43. 

(j)  Canon  34  ;   13  Eliz.  c.  12. 
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the  case  of  deacons,  "  unless  he  have  a  faculty  "  ;  and  the  rights 
of  the  Archbishop  of  Canterbury  in  this  respect  are  preserved 
by  the  statute  (k). 

In  an  early  case,  where  a  person,  who  had  been  presented  to 
a  parish  church,  was  libelled  against  in  the  spiritual  court  as 
not  having  been  properly  qualified  in  age  at  the  time  of  his 
ordination,  a  prohibition  was  prayed,  on  the  suggestion  that  if 
the  matter  was  true,  a  temporal  loss,  viz.  deprivation,  would 
follow,  and  that  it  was  therefore  triable  in  the  temporal  court  ; 
but  the  prohibition  was  refused  (I). 

The  next  indispensable  qualification  is,  that  the  candidate  to 
be  admitted  into  holy  orders  should  have  some  certain  place 
where  he  may  use  his  function  ;  and  this  is  called  his  title  to 
orders, — as  to  which  the  thirty- third  Canon  provides  that  hence- 
forth no  person  shall  be  admitted  into  sacred  orders  except  he 
shall,  at  that  time,  exhibit  to  the  bishop  of  whom  he  desireth 
imposition  of  hands  a  presentation  of  himself  to  some  ecclesi- 
astical preferment  then  void  in  the  diocese  ;  or  shall  bring  to 
the  said  bishop  a  true  and  undoubted  certificate,  that  either  he 
is  provided  of  some  church  within  the  said  diocese,  where  he 
may  attend  the  cure  of  souls,  or  of  some  minister's  place  vacant, 
either  in  the  cathedral  church  of  that  diocese,  or  in  some  other 
collegiate  church  therein  also  situate,  where  he  may  execute  his 
ministry  ;  or  that  he  is  a  fellow  or  in  right  as  a  fellow,  or  to 
be  a  conduct  or  chaplain  in  some  college  in  Cambridge  or 
Oxford  ;  or  except  he  be  a  Master  of  Arts  of  five  years'  standing 
that  liveth  of  his  own  charge  in  either  oi  the  universities  (ra)  ; 
or  except  by  the  bishop  himself  that  doth  ordain  him  minister 
he  be  shortly  after  to  be  admitted  either  to  some  benefice  or 
curateship  then  void.  And  if  any  bishop  shall  admit  any 
person  into  the  ministry  that  hath  none  of  these  titles  as  is 
aforesaid,  then  he  shall  keep  and  maintain  him  with  all  things 
necessary  till  he  do  prefer  him  to  some  ecclesiastical  living  : 
and  if  the  said  bishop  shall  refuse  so  to  do,  he  shall  be  suspended 
by  the  Archbishop,  being  assisted  with  another  bishop,  from 
giving  of  orders  by  the  space  of  a  year  (n). 

The  next  qualification  necessary  for  the  taking  of  holy  orders 
is  one  which  must  necessarily  depend  in  a  great  measure  on  the 
discretion  and  judgment  of  the  bishop  ;  viz.  that  the  candidate 
shall  be  sufficiently  learned  in  literature,  and  in  the  knowledge 
of  the  Holy  Scriptures,  and  in  the  religious  doctrine  of  the 
Church  ;  for  no  bishop  shall  admit  any  person  into  sacred  orders 
except  he  hath  taken  some  degree  of  school  in  either  of  the  two 
universities  ;  or,  at  the  least,  except  he  be  able  to  yield  an 
account  of  his  faith  in  Latin,  according  to  the  Thirty-nine 
Articles  (o).  And,  by  the  statute  of  Elizabeth  before  quoted, 
none  shall  be  made  minister  [priest]  unless  it  appear  to  the 

(k)  44  Geo.  3,  c.  43. 

(/)  Roberts  v.  Pain  (1685),  3  Mod.  67. 

(m)  This  is  not  now  considered  in  practice  a  sufficient  title  to  orders. 

(n)  Canon  33. 

(o)  Canon  34  ;   see  also  13  Eliz.  c.  12,  supra. 
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bishop  that  he  professeth  the  doctrine  expressed  in  the  Thirty- 
nine  Articles  ;  nor  unless  he  be  able  to  answer  and  render  to 
the  ordinary  an  account  of  his  faith  in  Latin,  according  to  the 
said  Articles,  or  have  special  gift  or  ability  to  be  a  preacher. 

And  in  order  to  ascertain  whether  the  candidate  for  holy  Examination, 
orders  has  this  last-mentioned  qualification,  the  bishop,  before 
he  admit  any  person  into  holy  orders,  shall  diligently  examine 
him  in  the  presence  of  those  ministers  that  assist  him  at  the 
imposition  of  hands  (p)  ;  and  if  the  bishop  have  any  lawful 
impediment,  he  shall  cause  the  said  ministers  carefully  to 
examine  every  such  person  so  to  be  ordained  ;  and  if  any  bishop 
or  suffragan  shall  admit  any  to  sacred  orders  who  is  not  so 
examined  and  qualified,  the  Archbishop  of  his  province,  having 
notice  thereof,  and  being  assisted  therein  by  one  bishop,  shall 
suspend  the  said  bishop  or  suffragan  so  offending  from  making 
either  deacons  or  priests  for  the  space  of  two  years  (p). 

Which  examination,  according  to  Lyndwood,  pertaineth  of  Archdeacon 
common  right  to  the  archdeacon,  and  in  the  canon  law  it  is  laid  the  Pr°Per 
down  as  one  branch  of  the  archidiaconal  office  ;  and  this  is  also  examine0 
supposed  to  be  the  case  in  our  form  of  ordination,  both  of  priests 
and  deacons,  where  the  archdeacon's  office  is  to  present  the 
persons  that  are  apt  and  meet  (q). 

Every  person  about  to  be  ordained  priest  or  deacon  shall  also  Declaration 
before  ordination,  in  the  presence  of  the  Archbishop  or  bishop  of  assent. 
by  whom  he  is  about  to  be  ordained,  at  such  time  as  he  may 
appoint,  make  and  subscribe  the  declaration  of  assent,  and  take 
and  subscribe  the  oath  of  allegiance  (r).     But  it  is  not  now 
required  on  or  as  a  consequence  of  ordination  that  he  should 
make  any  other  subscription  or  declaration  or  take  any  other 
oath  (s). 

The  Declaration  of  Assent  as  now  settled  is  as  follows  : — 
"I,  A.  B.,  do  solemnly  make  the  following  declaration  : — I 
assent  to  the  Thirty-nine  Articles  of  Religion,  and  to  the  Book 
of  Common  Prayer  and  of  the  ordering  of  bishops,  priests,  and 
deacons.  I  believe  the  doctrine  of  the  Church  of  England, 
as  therein  set  forth,  to  be  agreeable  to  the  Word  of  God,  and 
in  public  prayer  and  administration  of  the  sacraments  I  will 
use  the  form  in  the  said  book  prescribed,  and  none  other, 
except  so  far  as  shall  be  ordered  by  lawful  authority  "  (t).  The 
oath  of  allegiance  as  now  settled  is  : — "  I,  A.  B.,  do  swear  that  Oath  of 
I  will  be  faithful  and  bear  true  Allegiance  to  His  Majesty  King  allegiance. 
George  V.,  His  Heirs  and  Successors,  according  to  Law.  So 
help  me  God  "  (u). 

Of  the  several  qualifications  before  mentioned,  it  will  be  The  con - 
observed  that  some  are  fixed  in  their  nature  and  indispensably  ^der^is* 

(p)  Canon  35.  discretionary, 

(q)  3  Burn  E.  L.  Ordination. 

(r)  The  Clerical  Subscription  Act,  1865  (28  &  29  Viet.   c.  122),  s.  4  ;    the  Pro- 
missory Oaths  Act,  1868  (31  &  32  Viet.  c.  72),  ss.  2,  8,  14  (1). 
(*)  The  Clerical  Subscription  Act,  1865,  s.  9. 
(0  28  &  29  Viet.  c.  122,  s.  1. 
(u)  The  Promissory  Oaths  Act,  1868,  s.  2. 
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necessary  ;  that  others  depend  in  a  great  measure  upon  the 
discretion  and  judgment  of  the  bishop.  But  it  does  not 
necessarily  follow  that  a  person  having  all  these  qualifications 
could  demand  as  of  right  that  he  be  ordained  ;  for  it  is  after 
all  discretionary  in  the  bishop  whom  he  will  admit  to  the  order 
of  priest  or  deacon,  and  he  is  not  obliged  to  give  any  reason 
for  his  refusal  (x).  For  by  the  statutes,  rubrics,  and  canons 
referred  to  he  is  permitted  to  admit  persons  having  such 
qualifications  as  we  have  mentioned,  and  prohibited  from 
admitting  any  who  have  them  not  ;  but  he  is  not  enjoined  to 
admit  all  persons  who  have  these  qualifications.  Consequently, 
if  a  bishop  should  refuse  to  ordain,  or  to  give  his  reasons  for  such 
refusal,  or  if  he  should  give  them  and  they  should  appear  to  be 
insufficient,  it  does  not  appear  that  the  rejected  candidate 
would  have  any  direct  remedy. 

In  the  Church  of  England  the  function  of  ordination  belongs 
exclusively  to  the  bishop,  and  an  incumbent,  not  being  a 
bishop,  who  purports  to  ordain  a  priest,  is  guilty  of  a  grave 
offence  against  ecclesiastical  law  (y}. 

A  candidate  for  holy  orders,  being  qualified  as  we  have  here 
mentioned,  and  approved  of  by  the  bishop,  is  to  be  ordained 
by  the  bishop  of  his  own  diocese  ;  that  is,  of  the  diocese  where 
his  title,  or  place  where  he  may  use  his  function,  happens  to 
be.  And  no  bishop  shall  admit  any  person  into  sacred  orders 
which  is  not  of  his  own  diocese ;  except  he  be  either  of  one  of 
the  universities  of  this  realm,  or  except  he  shall  bring  letters 
dimissory  from  the  bishop  of  whose  diocese  he  is  (z). 

With  respect  to  the  first  of  these  exceptions,  the  being  of  one 
of  the  universities  means  the  being  a  fellow,  or  in  right  as  a 
fellow,  of  some  college,  on  which  title  he  may  be  ordained  ;  but 
this  exception  is  permitted,  not  commanded,  by  the  canon ; 
and  there  is  no  longer  in  practice  any  exception  to  the  general 
rule  in  this  respect  (a)  ;  but  as  all  ordination  is  discretionary 
in  the  bishops  as  to  whom  they  will  ordain  or  not,  it  appears 
to  be  a  rule  by  them  established,  and  consequently  of  full  force, 
that  the  title  of  a  fellow  of  a  college  in  one  of  the  universities 
shall  be  a  title  only  in  that  diocese  in  which  the  university  is 
situated,  so  that  fellows  in  the  University  of  Oxford  are  ordained 
by  virtue  of  that  title  by  the  bishop  of  Oxford  only  ;  and  those 
in  the  University  of  Cambridge,  in  like  manner,  by  the  bishop 
of  Ely  (b)  ;  a  return  to  the  ancient  practice,  for  which  there 
obviously  exist  many  and  well-founded  reasons.  Nevertheless, 
it  appears  that  a  bishop  of  any  other  diocese,  who  might  choose 
to  make  an  exception  in  this  matter,  might  do  so  without 

(x)  .E.  v.  Archbishop  of  Dublin  (1833),  Ale.  &  Nap.  244. 

(y)  Bishop  of  St.  Albans  v.  Fillingham,  [1906]  P.  163.  The  ratio  decidendi  in 
this  case  appears  to  apply  equally  to  the  ordination  of  a  deacon. 

(z)  Canon  34. 

(a)  In  the  ancient  acts  of  ordination  the  fellows  of  certain  colleges  were  said  to 
possess  a  special  privilege  from  the  Pope  in  this  respect,  and  so  to  be  sufficienter 
dimissi. 

(h)  Communicated  to  the  author  as  the  present  practice  of  the  bishops. 
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incurring  any  of  the  penalties  before  mentioned  for  ordaining 
a  person  without  a  title  :  and  probably  even  now  there  may  be 
individual  cases  which,  for  special  reasons,  are  made  exceptions. 

The  other  exception  to  the  rule  above  mentioned,  viz.,  the 
case  of  letters  dimissory  from  another  bishop,  is  an  exception 
apparent  rather  than  real  ;  for  these  letters  dimissory  are 
nothing  more  than  a  licence  from  the  bishop  of  the  diocese 
where  the  candidate  has  his  title,  by  virtue  of  which  licence  the 
candidate  to  whom  it  is  granted  may  be  ordained  by  the  bishop 
to  whom  it  is  sent  :  and  in  such  a  case  the  bishop  granting  the 
letters  dimissory  must  take  care  that  the  candidate  has  every 
proper  qualification  as  to  age,  morals,  acquirements,  &c.,  and 
that  he  has  the  qualification  of  title  within  his  diocese,  and  he 
would  be  liable  to  the  penalties  imposed  in  each  case  if  the 
candidate  were  ordained  improperly,  and  without  these 
qualifications.  The  bishop,  therefore,  to  whom  the  letters 
dimissory  are  directed,  has  merely  to  perform  the  ministerial 
act  of  ordination  ;  for  doing  which  he  is  not  responsible,  if  any 
qualification  should  be  found  to  have  been  wanting  ;  for  he  is 
to  presume  that  the  persons  recommended  to  him  are  fit  and 
sufficient  (c). 

During  the  vacancy  of  any  see,  the  right  of  granting  letters 
dimissory  within  that  see  rests  in  the  guardian  of  the  spiritu- 
alities ;  and,  in  consequence,  the  right  of  ordaining  also, 
where  such  guardian  is  of  the  c  piscopal  order  ;  and  if  a  bishop 
be  in  parts  remote,  it  seems  that  his  vicar-general  has  power  to 
grant  letters  dimissory  ;  so  likewise  may  those  who  enjoy 
jurisdictions  entirely  exempt  from  the  bishop  (d). 

Where  a  spiritual  corporation,  aggregate  or  sole,  exercises 
peculiar  jurisdiction,  a  candidate  for  ordination  on  a  title  within 
such  jurisdiction  receives  a  letter  dimissory  from  such  corpora- 
tion to  the  bishop  of  the  diocese,  where  the  cure  giving  such  title 
is  locally  situate.  But  where  the  peculiar  is  subject  to  any 
other  jurisdiction  than  that  of  such  a  corporation,  the  candidate 
for  ordination,  or  the  person  possessing  such  jurisdiction, 
prefers  his  petition  to  the  local  bishop  to  ordain,  who,  on  being 
satisfied  with  the  title,  &c.,  consents  to  do  so  (e). 

But  archdeacons  and  officials  cannot  grant  letters  dimissory, 
neither  can  the  Archbishop  as  Metropolitan  ;  but  at  the  time  of 
his  metropolitical  visitation  of  any  diocese,  he  may  grant  letters 
dimissory,  and  also  ordain  the  clergy  of  the  diocese  visited  (d). 

If  any  bishop  shall  ordain  a  person  of  another  diocese  without 
the  special  licence  of  the  bishop  of  that  diocese,  he  shall  be 
suspended  from  ordaining  any  person  to  that  order  which  he 
shall  have  so  conferred,  until  he  have  made  a  proper  satisfaction. 
And  the  person  so  ordained  by  him  shall  be  suspended  from  the 
exercise  of  such  order  until  he  obtains  a  dispensation  from  his 
own  bishop,  that  is,  the  bishop  by  whom  he  ought  to  have  been 

(c)  Rogers  E.  L.  604 ;  Gibs.  Cod.  143,  144. 

(d)  Gibs.  Cod.  143 ;  Ayl.  Parerg.  402.     Cf.  Lyndw.  26  and  32. 

(e)  Communicated  to  the  author  as  being  the  usual  practice. 


Letters 
dimissory. 


Duty  of 
bishop  grant- 
ing them. 


Who  to 
grant  during 
a  vacancy  of 
the  see. 
In  certain 
other  cases. 


Archdeacons 
and  officials 
may  not 
grant. 

Bishop 
ordaining 
candidate 
from  another 
diocese  with- 
out licence. 


14 


OF    ORDINATION. 


Foreigners 
may  be 
ordained  by 
English 
bishops. 


Persons 
ordained  for 
the  colonies. 


Restriction 
on  person 
ordained  for 
colonies 
officiating  in 
England. 


ordained,  who  may  ratify  such  ordination  ;  and  of  such  dispen- 
sations there  are  to  be  found  many  instances  in  our  ecclesiastical 
records  (/). 

In  speaking  of  these  several  preliminary  qualifications,  which 
are  to  be  observed  previously  to  the  setting  apart  of  any  person 
for  the  discharge  of  the  sacred  office,  it  may  be  well  to  mention 
that  such  remarks  are  intended  to  apply  only  to  such  as  are  to 
become  persons  ecclesiastical  and  to  exercise  their  holy  office 
within  this  realm,  for  by  the  statute  24  Geo.  III.,  Sess.  2,  c.  35, 
after  reciting  that  divers  subjects  of  foreign  countries  are  desirous 
that  the  Word  of  God  and  the  sacraments  should  be  administered 
to  them  according  to  the  Liturgy  of  the  Church  of  England  by 
subjects  of  the  said  countries,  ordained  according  to  the  form  of 
ordination  in  the  Church  of  England,  the  bishop  of  London,  or 
any  other  bishop  to  be  by  him  appointed,  is  empowered  to 
admit  to  the  order  of  deacon  or  priest,  for  the  purposes  aforesaid, 
persons,  subjects,  or  citizens,  out  of  His  Majesty's  dominions, 
without  requiring  them  to  take  the  oath  of  allegiance  ;  but  such 
persons  so  ordained  cannot  exercise  their  office  within  His 
Majesty's  dominions. 

59  Geo.  III.  c.  60  further  provides  that  the  Archbishops  of 
this  realm,  or  the  bishop  of  London,  or  any  bishop  authorised 
by  any  or  either  of  them,  may  admit  to  the  holy  orders  of 
deacon,  or  priest,  any  person  whom  he  shall,  upon  examination, 
deem  duly  qualified  specially  for  the  purpose  of  taking  on  himself 
the  cure  of  souls  or  officiating  in  any  spiritual  capacity  in  the 
colonies,  or  foreign  possessions,  and  residing  therein  ;  and  a 
declaration  and  written  engagement  to  perform  such  purpose, 
under  the  hand  of  such  person,  being  deposited  in  the  hands  of 
such  Archbishop  or  bishop,  shall  be  held  a  sufficient  title  with 
a  view  to  such  ordination  ;  and  it  shall  be  distinctly  stated  in 
his  letters  of  ordination  that  he  has  been  ordained  for  cure  of 
souls  in  His  Majesty's  foreign  possessions.  And  15  &  16 
Viet.  c.  52  (s.  1)  makes  provision  for  ordination  by  bishops  in 
India  under  commission  from  bishops  in  England  of  persons 
presented  to  them  under  the  authority  of  the  English  bishop 
concerned  (g). 

The  powers  of  persons  admitted  into  holy  orders  for  these 
purposes,  to  officiate  in  England,  are  now  regulated  by  the 
provisions  of  the  Colonial  Clergy  Act,  1874  (h),  which  repeals 
a  large  number  of  preceding  enactments,  and  provides  that  no 
person  ordained  priest  or  deacon  by  any  bishop  other  than  a 
bishop  of  an  English  or  Irish  diocese  shall,  unless  bn  holds  or 
has  previously  held  preferment  or  a  curacy  in  England,  officiate 
as  priest  or  deacon  in  any  church  or  chapel  in  England  without 
written  permission  from  the  Archbishop  of  the  province  in 
which  he  proposes  to  officiate,  and  without  also  making  and 

(/)  Gibs.  Cod.  143  ;  Ayl.  Parerg.  402.     Cf.  Lyndw.  26  and  32. 
(g)  16  &  17  Viet.  c.  49  provides  in  such  cases  for  a  procedure  analogous  to  letters 
dimissory. 
(h)  37  &  38  Viet.  c.  77 
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subscribing  so  much  of  the  declaration  contained  in  the  Clerical 
Subscription  Act,  1865,  as  follows  :— 

"  I  assent  to  the  Thirty-nine  Articles  of  Religion,  and  to  the 
Book  of  Common  Prayer,  and  of  the  ordering  of  bishops,  priests, 
and  deacons.  I  believe  the  doctrine  of  the  Church  of  England 
as  therein  set  forth  to  be  agreeable  to  the  Word  of  God  ;  and,  in 
public  prayer  and  administration  of  the  sacraments,  I,  whilst 
ministering  in  England,  will  use  the  form  in  the  said  book 
prescribed  and  none  other,  except  so  far  as  shall  be  ordered  by 
lawful  authority  "  (i). 

No  person  ordained  priest  or  deacon  by  any  bishop  other  than  Not  to  hold 
a  bishop  of  an  English  or  Irish  diocese  is  entitled  to  be  admitted  preferment 
or  instituted  to  any  benefice  or  other  ecclesiastical  preferment  curate  \dth- 
ki  England,  or  to  act  as  curate  therein,  without  the  previous  out  consent 
consent  in  writing  of  the  bishop  of  the  diocese  in  which  such  of  bishop. 
preferment  or  curacy  is  situate  (j). 

Any  person  who  has  held  ecclesiastical  preferment  or  acted  as  Licence  by 
curate  in  any  diocese  in  England  under  the  provisions  of  the  Act,  Archblsn°P- 
for  a  period  or  periods  exceeding  in  the  aggregate  two  years, 
may,  with  the  written  consent  of  the  bishop  of  such  diocese, 
request  the  Archbishop  of  the  province  to  give  him  a  licence  in 
writing  under  his  hand  and  seal.  If  the  Archbishop  thinks  fit  to 
issue  such  licence,  the  same  is  registered  in  the  registry  of  the 
province,  and  the  person  receiving  the  licence  thenceforth 
possesses  all  such  rights  and  advantages,  and  is  subject  to  all 
such  duties  and  liabilities,  as  he  would  have  possessed  and  been 
subject  to  if  he  had  been  ordained  by  the  bishop  of  a  diocese  in 
England  (k). 

All   appointments,   admissions,   institutions,   or   inductions,  Appointments 
made  contrary  to  the  provisions  of  the  Act  are  null  and  void,  T!ltra^ to 
and  there  are  penalties  for  officiating  contrary  to  the  Act  (I). 

Formerly    persons    ordained    by    bishops    of   the  Episcopal  By  bishops  of 
Church  of  Scotland  were  not  thereby  capable  of  taking  any  chUrchPof 
benefice  or  curacy,  or  of  officiating  in  any  church  or  chapel  in  Scotland. 
England  or  Ireland,  unless  they  had  been  ordained  by  a  bishop 
of  the  Church  of  England  or  Ireland  (m).     These  restrictions 
and  relaxations  have  now  been  repealed,  and  in  place  of  them 
it  has  been  enacted  that  no  person  ordained  by  any  bishop  of 
the  Protestant  Episcopal  Church  in  Scotland  shall  be  entitled 
to  be  admitted  or  instituted  to  any  benefice  or  other  ecclesi- 
astical preferment  in  England  (n)  without  the  consent  of  the 
bishop  of  the  diocese,  and  such  bishop  may  refuse  such  consent 
without  assigning  any  cause.     Every  person  seeking  to  be  so 
admitted  or  to  be  licensed  to  any  curacy  shall  first  make  and 
subscribe    before    such    bishop    every    such    declaration    and 
subscription  as  he  would  have  been  required  to  make  and 

(i)  Sect.  3. 

(j)  Sect.  4. 

(k)  Sect.  5. 

(/)  Sects.  6  and  7. 

(m)  32  Geo.  3,  c.  63. 

(n)  Innes  v.  Beddoe  (1897),  13  T.  L.  R.  466. 
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subscribe  on  ordination  by  a  bishop  of  the  Church  of  England  or 
Ireland.  This  provision  does  not  apply  to  any  such  person 
who  holds  or  shall  have  held  any  preferment  in  England  or 
Ireland.  It  is  further  enacted,  that  any  person  ordained  by  a 
bishop  of  the  Protestant  Episcopal  Church  in  Scotland  (not 
being  within  the  above  exception)  who  shall  knowingly  officiate 
on  more  than  one  day  within  three  months  in  any  church  or 
chapel  in  England  or  Ireland  without  notifying  the  same  to  the 
bishop  of  the  diocese,  or  who  shall  officiate  contrary  to  any 
injunction  of  the  bishop  under  his  hand  and  seal,  shall,  for  every 
such  offence,  forfeit  the  sum  of  101.  to  Queen  Anne's  Bounty, 
to  be  recovered  as  therein  directed  by  action  of  debt  (o). 
Where  a  plaintiff  in  holy  orders  of  the  Scotch  Episcopal  Church, 
but  never  ordained  in  England,  had  been  de  facto  admitted  as 
a  vicar  choral,  and  had  made  the  declaration  afterwards,  and 
must  be  taken  to  have  had  the  bishop's  approbation,  it  was 
held  in  the  civil  courts  that  a  defence,  so  far  as  it  impeached 
his  right  as  vicar  choral,  failed  (p). 

The  restrictions  under  which  persons  thus  ordained  are  placed 
show  how  essentially  necessary  the  qualifications  for  ordination 
before  mentioned  are  considered  for  ministers  of  the  Established 
Church  in  this  country. 

It  appears  that  so  early  as  the  fourth  or  fifth  century,  the 
Jejunia  quatuor  temporum,  or  the  Ember- weeks,  became  the 
fixed  period  for  ordination,  and  Canon  31  of  1603  provides 
that  ordinations  shall  only  take  place  on  Sundays  immediately 
following  the  Ember-weeks.  The  rubric  provides  that  the 
bishop  may  admit  to  the  order  of  priest  or  deacon  at  the  times 
appointed  in  the  canon,  or  else,  upon  some  urgent  occasion, 
upon  some  other  Sunday  or  Holy-day,  in  the  face  of  the 
Church  (r)  ;  and  the  present  practice,  save  in  exceptional  cases, 
is  for  ordination  to  take  place  on  the  Sunday  next  following  the 
Ember-weeks. 

The  form  is  to  be  found  in  the  Book  of  Common  Prayer. 
The  fact  of  a  candidate  for  ordination  having  taken  part  in 
services  in  a  church  where  breaches  of  the  prescribed  ritual 
have  taken  place  is  not  an  "  impediment  or  notable  crime  " 
within  the  meaning  of  those  words  in 'the  ordination  service  (s). 

It  is  directed  by  the  thirty-first  Canon  that  the  giving  of 
orders  should  be  in  the  cathedral  or  parish  church  where  the 
bishop  resides.  So  that,  as  Dr.  Burn  observes,  the  bishop's 
jurisdiction  as  to  conferring  of  orders  is  not  confined  to  one 
certain  place,  but  he  may  ordain  at  the  parish  church  where 
he  shall  reside  (t).  But  in  practice  even  the  parish  church 
does  not  seem  to  be  considered  essentially  necessary,  in  the  case 

(o)  27  &  28  Viet.  c.  94,  ss.  5,  6.     The  provisions  of  this  Act  are  not  altered  or 
affected  by  the  Colonial  Clergy  Act,  1874  (37  &  38  Viet.  c.  77),  s.  11. 
(p)  Innes  v.  Beddoe  (1897),  13  T.  L.  R.  466. 

(r)  Preface  to  the  form  of  ordaining  deacons  and  rubric  at  end  of  that  form. 
(s)  Kensit  v.  St.  Paul's  (Dean  and  Chapter),  [1905]  2  K.  B.  249. 
(0  Johns.  34  ;  3  Burn  E.  L.  28. 
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of  a  bishop  ordaining  out  of  his  cathedral  church  or  out  of  his 
diocese  ;  and  a  late  Bishop  of  Hereford,  who  was  also  warden 
of  Winchester  College,  and  consequently  resided  at  the  latter 
place,  was  in  the  habit  of  conferring  orders  within  the  chapel 
belonging  to  the  college.  Nor  does  there  appear  to  be  any  legal 
or  valid  objection  to  such  a  course  ;  but  regularly,  it  is  said, 
leave  ought  to  be  obtained  of  the  bishop  within  whose  diocese 
the  ordination  is  performed  (u}\  which,  as  Gibson  says  (v),  is 
agreeable  to  the  rule  of  the  ancient  canon  law,  which  directs 
that  a  bishop  shall  not  ordain  within  the  diocese  of  another 
without  his  consent  (x). 

Canon  35  prescribes  that  no  fee  or  money  shall  be  received  Fees  for. 
either  by  the  Archbishop  or  any  bishop  or  surrogate,  either 
directly  or  indirectly,  for  admitting  any  person  into  sacred 
orders ;  nor  shall  any  other  person  or  persons  under  the  said 
Archbishop,  bishop,  or  suffragan,  for  parchment,  writing,  wax, 
sealing,  or  any  other  respect  thereto  appertaining,  take  above 
10-5.,  under  such  pains  as  are  already  by  law  prescribed.  The 
table  of  fees  now  fixed  and  approved  by  order  of  the  Privy 
Council,  under  30  &  31  Viet.  c.  135,  authorises  fees  of  5s.  to 
the  registrar  and  21.  2s.  to  the  Archbishop's  or  bishop's  secretary, 
the  registrar's  fee  being  for  registering  the  names  and  titles  of 
the  candidates  in  the  register  books  of  the  diocese,  and  that  of 
the  secretary  being  for  correspondence  with  the  candidates, 
the  drawing  of  papers  and  instructions  prior  to  examination, 
attendance  at  the  ordination,  preparing  the  letters  of  orders  and 
other  necessary  documents,  and  entering  the  names  and  titles 
of  the  candidates  in  the  bishop's  Act  Book  (y). 

Every  parson,  vicar  and  curate  is  required  to  show  his  letters  Letters  of 
of  orders  to  the  bishop  at  his  first  visitation  or  at  the  first  ^ers  to  J?e 
visitation  after  his  admission,  to  be  allowed  or  disallowed,  and,  visitation, 
if  approved,  to  be  signed  by  the  registrar  ;  the  whole  fees  to  be 
paid  but  once  in  the  whole  time  of  every  bishop,  and  afterwards 
but  half  the  fees  (z) . 

Blackstone,  in   more  than   one  place,  observes  (a)  that  the  Simoniacal 
obtaining  orders,  or  a  licence  to  preach,  by  money  or  any  ordlnatlons- 
corrupt  practice,  is  the  true,  though  not  the  common,  notion 
of  simony  ;    and  certainly  the  sin  of  Simon  Magus  (6),  from 
which  the  name  is  derived,  is  much  nearer  allied  to  this  kind  of 
simony  than  to  any  other.     And  in  the  earliest  mention   of  Early  men- 
simony  in  the  ecclesiastical  constitutions  of  this  country,  at  a  forbiddenb 
council  held  at  Winchester  in  1070,  there  are  two  heads,  of  the  canon 
which  the  second  is  "Of  ordaining  men  promiscuously,  and  by  law- 
means   of  money."     So   in   Lanfranc's   Canons   in   the   same 

(u)  Johns.  34. 

(v)  Gibs.  Cod.  142. 

(*)  Cf.  Lyndw.  32. 

(y)  St.  R.  &  O.,  1908,  No.  879. 

(z)  Canon  137. 

(a)  1  Comm.  388  ;  2  Conim.  275  ;  4  Comm.  62. 

(b)  Acts  viii.  18. 
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year,  it  is  ordered  that  no  one  be  ordained  by  simoniacal 
heresy.  In  Corboyl's  Canons,  in  1126  and  1127,  it  is  said  to 
be  forbidden  by  the  apostolical  see  that  any  should  be  ordained 
or  preferred  by  means  of  money.  Thus  we  see  that,  from  an 
early  period,  this  kind  of  simony  was  known  to  and  forbidden 
by  the  laws  of  the  Church  ;  but  whether,  notwithstanding  the 
prohibition,  the  crime  continued  as  open  and  notorious  as  that 
of  the  simony  more  commonly  so  termed  (the  corrupt  presen- 
tation to  benefices  for  gift  or  reward  (c)),  we  have  no  authority 
for  determining. 

By  the  statute  31  Eliz.  c.  6,  for  the  prevention  and  punishment 
of  simony  generally,  this  kind  of  simony  is  provided  against  ; 
and  it  is  enacted,  that  if  any  person  shall  receive  or  take  any 
money,  fee,  reward,  or  any  other  profit,  directly  or  indirectly, 
or  shall  take  any  promise,  agreement,  covenant,  bond,  or  other 
assurance,  to  receive  or  have  any  money,  fee,  reward,  or  any 
other  profit,  directly  or  indirectly,  either  to  himself  or  to  any 
other  of  his  friends  (all  ordinary  and  lawful  fees  only  excepted), 
for  or  to  procure  the  ordaining  or  making  of  any  minister,  or 
giving  of  any  orders  or  licence  to  preach,  he  shall  for  every  such 
offence  forfeit  the  sum  of  40Z.  ;  and  the  party  so  corruptly 
ordained  or  made  minister,  or  taking  orders,  shall  forfeit  the 
sum  of  101.  And  if  at  any  time  within  seven  years  next  after 
such  corrupt  entering  into  the  ministry,  or  receiving  of  orders, 
he  shall  accept  or  take  any  benefice,  living,  or  promotion 
ecclesiastical,  then  immediately  from  and  after  the  induction, 
investing  or  installation  thereof  or  thereinto  had,  the  same  shall 
be  eftsoons  merely  void  ;  and  the  patron  shall  and  may  present, 
collate  unto,  give  and  dispose  of  the  same,  as  if  the  party  so 
inducted,  invested,  or  installed,  had  been  or  were  naturally 
dead(d). 

As  to  what  might  be  considered  a  corrupt  bargaining  for 
taking  orders,  the  opinion  of  Lord  Eldon  on  the  principle  in  the 
case  of  Lord  Kirkcudbright  v.  Lady  Kirkcudbright  (e)  is  of  value. 
In  that  case  a  father  had  entered  into  a  bond  for  the  payment 
to  his  son  of  an  annuity  of  100L  till  the  son  was  instituted  into 
a  living  in  the  Church  of  England,  and  thereafter  of  such  sum 
as  with  the  net  income  of  the  living  should  produce  the  clear 
yearly  sum  of  1501.  from  the  date  of  his  induction  till  he  was 
in  actual  possession  and  enjoyment  of  a  living  of  the  clear 
annual  value  of  160Z.  By  a  contemporaneous  agreement 
between  the  father  and  son,  reciting  the  bond,  the  son  agreed 
that  he  would  forthwith  enter  into  holy  orders  and  accept 
such  living  as  might  be  procured  as  soon  as  the  same  could  be 
gotten  ;  if  the  son  at  any  time  declined  or  refused  so  to  do,  the 
bond  to  be  void. 

The  Lord   Chancellor  (/)  expressed  great  doubt  as  to  the 

(c)  As  to  which  see  post,  p.  460. 

(d)  31  Eliz.  c.  6,  s.  10. 

(e)  (1802)  8  Ves.  51. 
(/)  Lord  Eldon. 
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validity  of  the  bond,  observing,  that  it  was  void  on  a  great 
many  accounts.  It  is  a  corrupt  agreement  for  taking  holy 
orders,  such  as  the  court  ought  to  decree  to  be  delivered  up. 
The  policy  of  the  ecclesiastical  constitution  of  this  country 
requires  that  a  man  should  take  orders  without  any  reference 
whatsoever  to  considerations  of  this  nature.  There  is  no 
objection  to  the  bond  itself,  except  as  connected  with  this 
agreement  at  the  same  time  for  a  pecuniary  consideration  to 
take  holy  orders.  Another  objection  to  this  bond  is,  that  the 
father  is  put  under  these  circumstances — that  he  is  to  solicit 
the  benefit  of  patronage  for  this  pecuniary  consideration  moving 
from  himself,  the  policy  of  the  law  supposing  the  patron  to  look 
out  for  persons  the  best  that  can  be  recommended  to  him,  which 
excludes  pecuniary  consideration. 

The  case  standing  over,  at  the  adjourned  hearing  the  Lord 
Chancellor  said  :  "  This  case  raises  a  very  considerable  and 
important  question  to  the  purity  of  the  Church  Establishment, 
whether  the  principles  of  it  requiring  from  the  candidates  for 
holy  orders  that  they  should  pledge  themselves  solemnly  as  to 
the  motives  inducing  them  to  enter  into  that  profession,  and 
considering  the  purity  of  their  motives  as  one  principal  test  of 
their  sufficiency,  if  this  had  been  an  instrument  between 
strangers,  the  court  would  support  it  :  involving  this  question, 
whether  one  party  might  not  have  come  here,  stating  that  he 
was  willing  to  take  orders  provided  this  fund  was  set  apart ; 
and  whether  he  could  call  upon  the  court  to  set  apart  a  portion 
of  the  assets,  and  decree  him  to  take  orders.  The  next  con- 
sideration is,  whether,  if  there  would  be  any  objection  to  this 
transaction  in  the  case  of  strangers,  it  may  not  prevail  between 
father  and  son.  It  is  not  necessary  in  this  case  to  decide  either 
of  those  questions  ;  but  I  should  be  very  unwilling  to  part  with 
this  subject  without  saying  that,  however  familiar  it  may  be, 
that  this  transaction  is  right,  I  desire  it  not  to  be  understood  that 
any  court  of  justice  has  acceded  to  that  opinion.  I  should  have 
been  very  unwilling  to  put  these  parties  to  the  expense  of 
arguing  the  point  in  a  court  of  law,  and  would  rather  have 
taken  the  short  mode  of  speaking  to  some  of  the  judges  upon 
it.  Last  night  I  mentioned  it  to  one  of  the  chief  justices,  who 
told  me  his  mind  was  impressed  with  the  same  doubt  upon 
this  subject  as  mine.  If  the  attention  of  people  was  called 
to  this,  the  difficulty  would  not  be  felt.  But  circumstances, 
that  are  very  ill  reconciled  to  what  is  required  upon  the 
resignation  and  acceptance  of  livings,  and  the  absence  of 
all  contract  by  ecclesiastical  men  upon  those  subjects,  happen 
with  a  frequency  making  them  so  familiar,  that  men  who,  if 
well  informed,  would  be  the  last  to  act  incorrectly,  will  do 
so,  unless  they  take  the  trouble  to  inquire  whether  such 
practices  are  reconcilable  either  to  law  or  to  our  ecclesiastical 
constitution  "  (g). 

(g)  Lord  Kirkcudbright  v.  Lady  Kirkcudbright  (1802),  8  Ves.  51. 
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A  party  who  intends  to  become  a  candidate  for  orders  must 
give  a  written  notice  of  such  his  intention  to  the  bishop  by  whom 
he  seeks  to  be  ordained.  As  to  the  time  at  which  this  notice 
is  to  be  given,  no  positive  rule  can  be  laid  down.  It  is  a  matter 
entirely  within  the  discretion  of  the  bishop  ;  and,  consequently, 
varying  in  different  dioceses — one  year,  six  months,  or  three 
months,  are  the  different  periods  usually  required.  This  notice 
should  state  the  age,  college,  academical  degree,  and  usual  place 
of  residence  of  the  candidate,  together  with  the  names  of  any 
persons  of  respectability  to  whom  he  is  best  known,  and  to  whom 
the  bishop  may  apply,  if  he  thinks  fit,  for  any  further  informa- 
tion concerning  him. 

A  person  who,  falsely  pretending  to  be  in  holy  orders, 
solemnises  matrimony  according  to  the  rites  of  the  Church  of 
England,  is  guilty  of  felony  (h). 

Formerly,  a  person  who  had  once  been  ordained,  and  had 
thereby  become  a  minister  of  the  Church  of  England,  could  not 
divest  himself  of  that  character  so  as  to  escape  from  being 
subject  to  the  laws  ecclesiastical  and  to  the  authority  of  the 
bishop  (i).  Although  he  may  as  a  dissenter  be  exempted  by 
the  Toleration  Acts  from  being  sued  in  the  ecclesiastical  court 
for  mere  non-conformity  to  the  Church  of  England,  he  is  not 
exempted  by  that  or  any  other  Act  from  canonical  obedience 
to  the  bishop  as  a  priest  in  reference  to  anything  that  he  may 
do  according  to  the  rights  and  ceremonies  of  the  Church  of 
England  (i). 

In  1870  the  Clerical  Disabilities  Act  (j)  was  passed,  and  any 
person  admitted  to  the  office  of  ministry  in  the  Church  of 
England  may,  after  having  resigned  any  and  every  preferment 
held  by  him,  execute  a  deed  of  relinquishment,  inrol  such  deed 
in  the  Chancery  Division  of  the  High  Court  of  Justice,  deliver 
an  office  copy  of  the  inrolment  to  the  bishop  of  the  diocese 
where  he  last  held  preferment  or  where  he  resides,  and  give 
notice  of  having  done  so  to  the  Archbishop  of  the  province  in 
which  the  diocese  is  situate  (k).  After  the  expiration  of  six 
months  from  the  delivery  of  the  office  copy  of  the  inrolment  to 
the  bishop,  or,  if  proceedings  are  pending  for  an  ecclesiastical 
offence,  on  the  termination  of  such  proceedings  (/),  the  bishop 
or  his  successor  shall,  on  application  of  the  person  by  whom 
the  deed  is  executed,  cause  the  deed  to  be  recorded  in  the 
registry  of  the  diocese.  After  the  deed  has  been  recorded,  the 
person  by  whom  it  is  executed  ceases  to  enjoy  all  rights, 
privileges,  advantages,  and  exemptions  attached  to  the  office 
of  minister  in  the  Church  of  England,  and  is  discharged  and 
freed  from  all  disabilities,  disqualifications,  restraints,  and 
prohibitions,  and  from  all  jurisdiction,  penalties,  censures,  and 

(h)  4  Geo.  4,  c.  76,  s.  21  ;   R.  v.  Ellis  (1888),  16  Cox  C.  C.  469. 
(i)  Barnes  v.  Shore  (1845),  1  Rob.  Eccl.  382,  and  in  the  Court  of  Queen's  Bench 
(1846),  8  Q.  B.  640. 

(j)  33  &  34  Viet.  c.  91  ;  and  see  Canon  76. 
(k)  Sect.  3. 
(/)  Sect.  B. 
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proceedings,  to  which  as  a  minister  of  the  Church  of  England  he 
was  liable.  Every  licence,  office,  and  place  held  by  such  person 
for  which  it  is  by  law  an  indispensable  qualification  that  the 
holder  thereof  should  be  a  minister  of  the  Church  of  England, 
is  ipso  facto  determined  and  void  (m).  A  clergyman  who  has 
inrolled  a  deed  of  relinquishment  in  Chancery,  but  has  not  taken 
any  of  the  further  steps  required  by  the  Act,  and  who  has 
abandoned  his  intention  of  relinquishing  his  office,  may  apply 
to  the  court  to  vacate  the  inrolment  (n).  The  Act  does  not 
relieve  any  person  or  his  estate  from  any  liability  in  respect  of 
dilapidations  or  from  any  debt  or  other  pecuniary  liability 
incurred  or  accrued  before  or  after  his  execution  of  the  deed  of 
relinquishment  (o). 

(m)  Sect.  4. 

(n)  Exparte  A  Clergyman  (1873),  L.  R.,  15  Eq.  154. 

(o)  Sect.  8. 


CHAPTER  III. 

OF  THE  COUNCILS  OF  THE  CHURCH. 

WE  propose  in  this  chapter  to  deal  with  such  of  the  councils 
of  the  Church  as  are  officially  recognised  by  the  law  and 
constitution  of  the  Realm.  The  bodies  so  recognised  consisted 
till  recently  of  the  Houses  of  Convocation  and  the  parish 
vestries.  For  various  reasons,  into  which  it  is  not  necessary 
to  enter  here,  the  effective  power  of  both  these  bodies  has  been 
gradually  diminishing  ;  and  the  enactment  of  the  Church  of 
England  Assembly  (Powers)  Act,  1919  (a),  which  established  a 
National  Assembly  of  the  Church  of  England  as  a  body  consist- 
ing of  three  houses — bishops,  clergy,  and  elected  laymen — with 
substantial  powers  in  regard  to  legislation  touching  matters 
concerning  the  Church  of  England,  is  likely  to  have  a  far- 
reaching  effect  on  the  organisation  of  the  Church.  While 
nothing  in  the  constitution  of  the  National  Assembly  is  to 
diminish  or  derogate  from  the  powers  of  Convocation  (6),  its 
first  tasks  are  declared  by  its  constitution  (c)  to  be  to  make 
provision  for  the  self-government  of  the  Church  by  (1)  dealing 
with  the  constitution  of  convocation  and  (2)  conferring  powers 
on  the  Parochial  Church  Councils,  which  are  likely  at  no 
distant  date  to  supersede  and  perform  the  functions  of  vestries. 

The  short  time  which  has  elapsed  since  the  passing  of  the 
Act  of  1919  has  not  been  sufficient  to  enable  the  Assembly  to 
deal  with  these  tasks,  but,  in  view  of  the  fact  that  the  reform  of 
the  Constitution  of  Convocation  is  the  first  task,  it  is  not 
necessary  to  deal  with  its  history  and  present  constitution  at 
as  full  length  as  in  previous  editions. 

SECTION  1. 
The  Convocations. 

Clergy  a  Certain  persons,   qualified  in  such  a  manner  as  we  have 

orderin  the      mentioned  in  our  last  chapter,  having  been  thus  by  ordination 

State.  se^  apart  from  the  rest  of  their  countrymen,  may,  for  most 

purposes,  be  considered  as  constituting  a  separate  order  in  the 

State  ;  having,  in  many  respects,  a  polity  peculiar  to  themselves, 

and  containing  various  gradations  of  rank,  from  one  supreme 

head  and  governor,  down  to  the  large  body  of  parochial  clergy 

and  stipendiary  curates  (d).     As  such,  they  have  been,  and  still 

are  convoked  in  representative  councils  which  are  called  the 

(a)  9  &  10  Geo.  5,  c.  76. 

(6)  Para.  15.     The  constitution  is  set  out  on  p.  28. 

(c)  Para.  17.     Measures  are  now  in  preparation  dealing  with  these  tasks. 

(d)  See  Black.  Com.,  book  1,  chap.  2.     ' 
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Convocation,  custom  having  specially  determined  the  sense  of  Convocation. 
that  word  to  an  ecclesiastical  use. 

The  Convocation,  in  its  origin,  was  for  the  purpose  of  taxation  Taxation  of 
and  no  other ;  it  was  altogether  unlike  the  Convocation  of  the  the  c^e.Tsy 
foreign  synods,  which  were  composed  solely  of  the  bishops,  th»Coovo° 
collected  to  declare  what  was  the  doctrine,  or  what  should  be  cation,  unlike 
the  discipline,  of  the  Church  (e).  the 

It  is  easy,  however,  to  conceive  how  the  clergy,  when  once 
convoked,  gradually  assumed  the  same  power  as  existed  in  Bumptionof 
those  foreign  synods  to  which  their  Convocation  might  appear  authority. 
to  bear  some  analogy.  Accordingly,  that  their  power  might 
not  be  made  to  depend  on  temporal  authority,  they  objected 
to  meet,  except  by  a  summons  from  the  Archbishop  of  their 
province,  who  summoned  them  in  pursuance  of  the  King's 
writ  ;  and  in  order  that  the  summons  might  not  appear  to  be 
solely  in  pursuance  of  the  King's  writ,  the  Archbishop,  it  is  said, 
for  the  most  part,  varied  in  his  summons  from  the  King's  writ, 
both  as  to  the  time  and  place  of  the  meeting.  And  still,  lest  it 
might  appear  that  their  power  was  derived  from  temporal 
authority,  they  sometimes,  in  assertion  of  their  privilege,  met 
on  the  summons  of  the  Archbishop,  without  the  King's  writ  : 
the  validity  of  which  Convocations  the  King  acknowledged  by 
demanding  his  supplies.  So  that  the  King's  writ  came  to  be 
considered  by  the  clergy  as  no  more  than  one  motive  for  their 
convening  ;  but  as  the  authority  of  the  Archbishop  extended 
only  over  his  own  province,  a  consequence  followed  necessarily 
which  was  never  contemplated  in  the  origin  of  the  Convocation  ; 
for,  instead  of  forming  one,  they  now  composed  two  ecclesiastical  Two  Con- 
synods  under  the  summons  of  each  of  the  Archbishops  ;  and  vocations. 
thus  they  sat  separately,  and  made  canons  by  which  each 
respective  province  was  bound. 

The  power  of  the  Convocation,  however,  was  restricted,  or  Power  of 
perhaps,  more  properly  speaking,  defined,  by  a  statute  which  Convocation 
has  been  called  the  Act  of  Submission,  passed  in  the  25th  year  of  gtat.  25  y 
Henry  VIII.  (/  ),  which  is  as  follows  : —  Hen.  8,  c.  19. 

Whereas  the  King's  humble  and  obedient  subjects,  the  clergy  The  Act  of 
of  this  realm  of  England,  have  not  only  knowledged,  according  Submission, 
to  the  truth,  that  the  Convocations  of  the  same  clergy  is  always, 
hath  been,  and  ought  to  be,  assembled  only  by  the  King's  writ  ; 
but  also,  submitting  themselves  to  the  King's  majesty,  have 
promised,  in  verbo  sacerdocii,  that  they  will  never  from  hence- 
forth presume  to  attempt,  allege,  claim,  or  put  in  ure,  or  enact, 
promulge,  or  execute  any  new  canons,  constitutions,  ordinance, 
provincial  or  other,  or  by  whatsoever  other  name  they  shall  be 
called  in  the  Convocation,  unless  the  King's  most  royal  assent 
and  licence  may  to  them  be  had,  to  make,  promulge  and  execute 

(e)  For  fuller  historical  details  see  2  Burn  E.  L.,  Convocation,  and  Lathbury's 
or  Makower's  History  of  Convocation. 

(/)  Lord  Coke,  speaking  of  a  part  of  this  enactment,  says,  it  was  but  an  affirmance 
of  what  was  before  the  statute ;  for  it  was  held  before,  that  if  a  canon  be  against 
the  law  of  the  land,  the  bishop  ought  to  obey  the  commandment  of  the  King 
according  to  the  law  of  the  land  :  12  Co.  72. 
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the  same,  and  that  His  Majesty  do  give  his  most  royal  assent 
and  authority  in  that  behalf  ;  ...  it  is  therefore  enacted, 
according  to  the  said  submission  and  petition  of  the  said  clergy, 
that  they,  nor  any  of  them,  from  henceforth  shall  presume  to 
attempt,  allege,  claim,  or  put  in  ure,  any  constitutions  or  ordi- 
nance provincial,  or  synodals,  or  any  other  canons, ...  by  whatso- 
ever name  or  names  they  may  be  called,  in  their  convocations  in 
time  coming  (which  always  shall  be  assembled  by  authority  of 
the  King's  writ),  unless  the  same  clergy  may  have  the  King's 
most  royal  assent  and  licence  to  make,  promulge,  and  execute 
such  canons,  constitutions,  and  ordinances,  provincial  or 
synodal  ;  upon  pain  of  every  one  of  the  said  clergy  doing 
contrary  to  this  Act,  and  being  thereof  convict,  to  suffer 
imprisonment  and  make  fine  at  the  King's  will  (g). 

Constitution  The  Convocations  of  the  provinces  of  Canterbury  and  York, 
of  the  Convo-  therefore,  since  the  above  Act  of  Submission,  are  summoned 
only  by  the  Archbishop's  writ,  under  the  King's  direction. 
The  former  consists  since  the  Reformation  (that  is,  since  the 
extinction  of  abbacies  and  priorships)  of  the  suffragan  bishops 
forming  the  Upper  House  ;  of  the  deans,  archdeacons,  a  proctor 
or  proxy  for  each  chapter  (h),  and  two  from  each  diocese 
elected  by  the  parochial  clergy,  who  together  constitute  the 
Lower  House  (i).  In  the  province  of  York,  on  the  other  hand, 
two  proctors  are  elected  for  every  archdeaconry  ;  otherwise  the 
number  would  be  so  small  as  scarcely  to  deserve  the  name  of 
a  provincial  synod.  The  parochial  clergy  have  consequently 
as  great  an  interest  in  Convocation  there  as  the  cathedral 
clergy.  The  election  takes  place  in  each  diocese  modo  debit  o> 
but  as  a  general  rule  only  parsons,  vicars,  and  perpetual  curates 
ar^  capable  of  giving  their  votes  in  choosing  proctors  for  the 
parochial  clergy  or  of  being  elected  as  proctors  (k).  If  any  of 
the  proctors  die,  the  Archbishop  issues  his  mandate  to  the 
bishop  of  that  diocese  to  elect  another  ;  and  this  by  virtue  of 
the  power  inherent  in  him  to  summon  his  suffragan  bishops, 
who  being  to  obey  him  in  all  things  lawful  and  honest,  and  the 
clergy  their  bishop  in  the  like  manner,  they  by  that  command 
make  an  election  to  supply  the  place  of  one  of  their  proctors  (I). 
In  the  case  of  disputed  elections,  the  decision  rests  with  the  Arch- 
bishop of  the  province  as  president,  and  cannot  be  questioned 
by  mandamus  (m)  ;  the  Lower  House  has  no  right  to  adjudi- 

(g)  25  Hen.  8,  c.  19. 

(h)  The  statute  3  &  4  Viet.  c.  113  has  not  deprived  non -residentiary  prebendaries 
of  cathedrals  of  their  right  to  vote  at  the  elections  of  proctors  :  Randolph  v.  Milman 
(1869),  L.  R.,  4  C.  P.  107  ;  but  see,  as  to  honorary  canons,  sect.  23  of  that  Act. 

(i)  Hallam,  Const.  Hist.,  chap.  16.  In  the  province  of  Canterbury  the  Lower 
House  consists  of  twenty -three  deans,  twenty -four  proctors  of  the  chapters,  fifty- 
three  archdeacons,  that  is,  ninety-nine  of  the  cathedral  clergy,  while  there  are  but 
forty -four  proctors  of  the  parochial  clergy  :  Wake,  34  ;  2  Burn  E.  L.,  Convocation. 
The  unbeneficed  clergy  are  not  represented. 

(k)  Johns.  150.  Cf.  Sir  J.  Parker  Deane's  opinion  quoted  in  Makower's  History 
of  Convocation  at  p.  373,  and  the  decision  of  the  Archbishop  of  York  in  R.  v. 
Archbishop  of  York  (1888),  20  Q.  B.  D.  740. 

(0  Gilb.  Exch.  58,  59  ;  2  Burn  E.  L.,  Convocation. 

(m)  E,  v.  Archbishop  of  York  (1888),  20  Q.  B.  D.  740. 
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cate  (n).  And  as  there  are  two  Houses  of  Convocation,  so  there 
are  two  prolocutors  :  one  of  the  bishops  of  the  Higher  House, 
chosen  by  that  House,  another  of  the  Lower  House,  and  pre- 
sented to  the  bishops  for  their  prolocutor  (o). 

In  these  assemblies  subsidies  were  granted  and  ecclesiastical 
canons  were  enacted  ;  and  in  a  few  instances,  under  Henry  VIII. 
and  Elizabeth,  they  wrere  consulted  on  momentous  questions 
affecting  the  national  religion  (p)  ;  but  this  was  as  to  their 
advice  only,  because  the  Parliaments  have  always  insisted  that 
their  laws,  by  their  own  natural  force,  bind  the  clergy,  as  the 
laws  of  all  Christian  Princes  did  in  the  first  ages  of  the  Church  ; 
whereas,  on  the  other  hand,  the  laws  made  by  the  Convocation, 
even  when  they  had  received  the  royal  assent  and  approbation, 
could  not  bind  the  laity. 

Although  this  latter  proposition  is  now  so  clearly  established, 
it  does,  however,  not  appear  to  have  been  always  considered 
so  free  from  doubt  in  matters  of  ecclesiastical  jurisdiction, 
for  in  a  case  in  the  King's  Bench  in  1736  (q)  it  was  said  that  this 
is  a  question  of  very  extensive  learning  and  of  great  consequence, 
upon  which  there  is  some  appearance  of  variety  in  the  law 
books  ;  and  the  great  length  and  careful  nature  of  the  judgment 
in  that  case  may  be  taken  as  a  strong  proof  that  the  law  was  not 
previously  considered  as  fully  settled.  But  nothing  can  be 
more  clear  and  conclusive  than  the  language  of  Lord  Hardwicke 
in  that  case.  '  To  argue  first,"  he  says,  "  from  the  general 
nature  and  fundamental  principles  of  this  constitution,  nothing 
is  so  undoubtedly  sure,  as  that  no  new  laws  can  be  made  to  bind 
the  whole  people  of  this  land,  but  by  the  King  with  the  advice 
and  consent  of  both  Houses  of  Parliament,  and  by  their  united 
authority  ;  neither  the  King  alone,  nor  the  King  with  the 
concurrence  of  any  particular  number  or  order  of  men,  have  this 
high  power.  To  cite  authorities  for  this  would  be  to  prove 
that  it  is  now  day.  The  binding  force  of  these  Acts  of  Parlia- 
ment arises  from  that  prerogative  which  is  in  the  King  as  our 
sovereign  liege  lord,  from  that  personal  right  which  is  inherent 
in  the  peers  and  lords  of  Parliament,  to  bind  themselves  and 
their  heirs  and  successors  in  their  honours  and  dignities,  and 
from  the  delegated  power  vested  in  the  commons  as  the 
representatives  of  the  people  :  and  therefore,  Lord  Coke  says  (r), 
these  represent  the  whole  commons  of  the  realm,  and  are 
trusted  for  them  :  by  reason  of  this  representation  every  man 
is  said  to  be  a  party  to,  and  the  consent  of  every  subject  is 
concluded  in,  an  Act  of  Parliament  :  but  in  canons  made  in 
Convocation,  and  confirmed  by  the  Crown  only,  all  these  are 
wanting  except  the  royal  assent  ;  here  is  no  intervention  of  the 
peers  of  the  realm,  nor  any  representation  of  the  commons." 

It  follows  from  what  has  been  here  said,  that  no  regulations 

(n)  Report  of  Committee  of  Privileges  of  Lower  House,  1854. 
(o)  4  Inst.  322. 
^(p)  Hallam,  ante. 

(q)  Middleton  v.  Crofts  (1736),  2  Atk.  650. 
(r)  4  Inst.  1. 
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made  by  the  Convocation  could  be  binding  even  upon  church- 
wardens, much  less  upon  the  people  generally,  even  as  regards 
church  or  churchyard,  or  other  things  ecclesiastical,  or  even  as 
to  the  mode  or  ordering  of  Divine  service.  And  as  regards 
the  clergy  themselves,  the  following  summary  of  what  has 
been  decided  by  the  judges  to  be  the  full  meaning  of  the 
Act  of  Submission  shows  that  the  power  of  the  Convocation 
over  them  is  very  limited  ;  for  it  has  been  resolved  upon  that 
statute  (s), 

1.  That  a  Convocation  cannot  assemble  at  their  own  or  the 
Archbishop's   convocation   without   the   assent   of   the   King, 
i.e.,  by  writ. 

2.  That  after  their  assembly  they  cannot  confer  together  to 
constitute  any  canons  without  licence  del  Roy. 

3.  When  they  upon  conference  conclude  any  canons,  yet  they 
cannot  execute  any  of  their  canons  without  royal  assent. 

4.  They  cannot  execute  any  after  royal  assent,  but  with  these 
four  limitations  : — 

(a)  That  they  be  not  against  the  prerogative  of  the  King,  nor 

(b)  Against  the  common  law,  nor 

(c)  Against  any  statute  law,  nor 

(d)  Against  any  custom  of  the  realm. 

The  power  of  the  Convocation  to  make  ecclesiastical  regula- 
tions is,  moreover,  by  inference  still  further  limited  by  other 
Acts  of  Parliament,  such  as  by  the  Acts  of  Uniformity  under 
Elizabeth  and  Charles  II.  ;  and  especially  by  that  confirming 
(and  thereby  rendering  unalterable  without  the  sanction  of 
Parliament)  the  Thirty-nine  Articles. 

The  original  object  for  which  the  clergy  had  been  summoned 
to  meet  in  Convocation  no  longer  existed  after  the  early  part 
of  the  reign  of  Charles  II.,  when  by  a  private  agreement,  as  it 
has  been  called,  between  the  Archbishop  and  Lord  Chancellor 
Clarendon,  the  clergy  agreed  silently  to  waive  the  privilege  of 
taxing  their  own  body,  and  to  permit  themselves  to  be  included 
in  the  money  bills  prepared  in  the  House  of  Commons  (t).  The 
power  of  making  fresh  canons,  which  they  had  gradually 
assumed,  had  been  by  the  Act  of  Submission  so  far  limited  as 
to  be  almost  nugatory  ;  and  it  was  a  natural  consequence  of 
this  cessation  of  all  business,  that  the  Convocation,  after  a  few 
formalities,  either  adjourned  itself,  or  was  postponed  by  a  royal 
writ. 

But  after  the  Revolution  of  1688,  at  a  time  when  party  spirit 
was  very  high,  no  less  among  ecclesiastics  than  among  the  laity, 
the  sittings  of  the  Convocation  were  revived  :  questions  affecting 
the  Church  and  doctrine  were  agitated  there  with  much  violence, 
and  the  Convocation  for  a  time  appeared  to  assume  an  import- 
ance which  it  had  never  attained  previously.  Its  action  in 
this  connection  with  reference  to  the  cases  of  Mr.  Whiston  in 
1711  and  Dr.  Hoadley,  Bishop  of  Bangor,  in  1717  led  to  its 

(*)  Case  of  Convocations  (1610),  12  Rep.  73. 

(0  See  Hallam,  Const.  Hist.,  chap.  16,  and  Onslow,  Note  on  Burnet,  Oxf .  ed.  4, 508. 
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proceedings  being  put  a  stop  to  by  prorogation,  and  from  that 
date  till  the  reign  of  Queen  Victoria  Convocation  never  sat  for 
business,  the  practice  being  to  prorogue  it  immediately  before 
any  business  could  be  transacted. 

Although  Convocation  now  meets  annually  for  the  purpose 
of  transacting  business,  and  discussing  questions  affecting  the 
welfare  of  the  Church,  it  has  no  direct  legislative  powers.  In 
the  year  1864  Convocation  condemned  the  work  known  as 
"  Essays  and  Reviews,"  but  not  with  the  intention  of  taking 
any  steps  against  the  author.  On  that  occasion  Sir  H.  Cairns 
and  Mr.  Holt  gave  the  following  opinion  on  the  powers  of 
Convocation,  "We  are  of  opinion  that  the  Convocation  of  the 
Province  of  Canterbury  is  not  estopped  by  the  25th  Henry  VIII. 
c.  19  or  by  any  other  statute,  from  expressing  by  resolution 
or  otherwise  their  condemnation  or  disapprobation  of  a  book, 
although  no  special  royal  license  is  given  for  the  purpose." 

The  consideration  of  a  report  of  the  Ritual  Commissioners 
made  on  the  21st  August,  1870,  was  referred  to  Convocation, 
and  the  preamble  of  the  Act  of  Uniformity  Amendment  Act, 
1872,  recites  "  whereas  Her  Majesty  was  pleased  to  authorise 
the  Convocations  of  Canterbury  and  York  to  consider  the  said 
report  of  the  said  Commissioners,  and  to  report  to  Her  Majesty 
thereon,  and  the  said  Convocations  have  accordingly  made  their 
first  reports  to  Her  Majesty."  More  recently  the  Convocations 
have,  under  letters  of  business  from  the  Crown,  had  under 
consideration  the  revision  of  the  Book  of  Common  Prayer. 


SECTION  2. 
The  National  Assembly  and  its  Ancillary  Bodies. 

Towards  the  close  of  the  nineteenth  century  the  imper-  Demand  for 
fections    in  the  constitution  of  Convocation  and  its  lack  of  reform, 
effective  powers,  combined  with  the  increasing  demand  of  the 
laity  for  representation  on  the  councils  of  the  Church,  aroused 
a  strong  demand  for  reform  on  the  part  of  clergy  and  laity  alike. 

The  first  outward  sign  of  this  demand  was  the  formation  of 
Houses  of  Laymen,  in  the  province  of  Canterbury  in  1885  and 
in  the  province  of  York  seven  years  later.  This  was  followed 
in  1904  by  the  first  meeting  of  a  Representative  Church 
Council  (composed  of  the  four  Houses  of  Convocation  and  the 
two  Houses  of  Laymen),  which  in  1913  passed  an  all  but 
unanimous  resolution  requesting  the  Archbishops  to  consider  Archbishops' 
the  advisability  of  appointing  a  committee  to  inquire  what 
changes  were  advisable  in  order  to  secure  in  the  relations  of  stated 
Church  and  State  a  fuller  expression  of  the  spiritual  indepen- 
dence of  the  Church  as  well  as  of  the  national  recognition  of 
religion. 

The  committee  (u)   was   duly   appointed,  and,  as   a   result 
of  full  and  careful  deliberations  by  the   bodies,  persons   and 

(M)  Commonly  known  as  the  Archbishops'  Committee  on  Church  and  State. 
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committees  concerned,  identical  addresses  were  presented  to 
the  Crown  on  May  10th,  1919,  recommending  that,  subject  to 
the  control  and  authority  of  His  Majesty  and  of  the  two  Houses 
of  Parliament,  powers  in  regard  to  legislation  touching  matters 
concerning  the  Church  of  England  shall  be  conferred  on  the 
National  Assembly  of  the  Church  of  England,  constituted  in  the 
manner  set  forth  in  the  Appendix  to  the  addresses  (x). 

As  a  result,  a  Bill  was  introduced  into  Parliament  which  on 
December  23rd,  1919,  received  the  royal  assent  under  the  short 
title  of  the  Church  of  England  Assembly  (Powers)  Act,  1919  (y). 
As  this  Act  seems  destined  to  effect  a  profound  change  in  the 
organisation  of  the  Church  and  touches  the  rights  and  duties 
of  every  member  of  the  Church,  lay  as  wrell  as  ecclesiastical,  it 
appears  desirable  to  set  out  the  provisions  of  the  Act  and  of  the 
constitution  set  forth  in  the  Appendix  with  considerable 
fulness.  The  Act,  as  will  be  observed,  neither  constitutes  as  a 
statutory  body,  nor  gives  any  express  powers,  statutory  or 
otherwise,  to  the  National  Assembly  of  the  Church  ;  it 
recognises,  however,  that  body,  as  constituted  in  accordance 
with  the  constitution  set  forth  in  the  Appendix,  as  the  only 
body  whose  measures  are  entitled  to  be  considered  under  and 
treated  in  accordance  with  the  provisions  of  the  Act. 

The  constitution  set  forth  in  the  Appendix  is  as  follows  :— 

1.  There  shall  be  a  National  Assembly  of  the  Church  of 
England  (hereinafter  called  "  the  Assembly  ")  to  deliberate  on 
all  matters  concerning  the  Church  of  England  and  to  make 
provision  in  respect  thereof. 

2.  The  Assembly  shall  consist  of  three  Houses  :    the  House 
of  Bishops,  the  House  of  Clergy,  and  the  House  of  Laity. 

3.  House  of  Bishops. — The  House  of  Bishops  shall  consist  of 
the  members  for  the  time  being  of  the  Upper  Houses  of  the 
Convocations  of  Canterbury  and  York. 

4.  House  of  Clergy. — The  House  of  Clergy  shall  consist  of  the 
members  for  the  time  being  of  the  Lower  Houses  of  the  Convo- 
cations of  Canterbury  and  York. 

5.  The  members  of  the  Houses  of  Bishops  and  Clergy  shall 
continue  to  be  members  of  the  Assembly  after  the  dissolution 
of  the  Convocations  until  the  new  Convocations  come  into 
being. 

6.  House  of  Laity. — The  House  of  Laity  shall  consist  of 
representatives  of  the  laity  of  the  provinces  of  Canterbury  and 
York  elected  in  accordance  with  the  provisions  of  the  schedule 
to  this  constitution.     There  shall  be  an  election  to  the  House 
of  Laity  every  five  years  at  such  time  as  the  Assembly  appoints, 
or,  in  the  absence  of  such  appointment,  as  the  Archbishops  of 
Canterbury  and  York  direct. 

7.  Meetings  of  the  Assembly. — The  Assembly  shall  meet  in 

(x)  Preamble  to  the  Church  of  England  Assembly  (Powers)  Act,  1919.  The 
Appendix,  which  contains  the  constitution  and  the  rules  for  the  representation 
of  the  laity,  together  with  the  forms  to  be  used,  is  printed  as  a  parliamentary 
paper,  and  can  be  obtained  for  one  pennv. 

(y)  9  &  10  Geo.  5,  c.  70,  commonly  called  the  "  Enabling  Act." 
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session  at  least  once  a  year,  and  at  such  times  and  places  as 
the  Assembly  provides,  or  in  the  absence  of  such  provision  as 
the  Archbishops  of  Canterbury  and  York  direct. 

8.  Chairman. — The   Archbishop    of    Canterbury,    or   in   his 
absence  the  Archbishop  of  York,  or  in  his  absence  the  bishop 
next  in  precedence  present  and  willing  to  act,  shall  be  chair- 
man of  meetings  of  the  Assembly  and  of  the  House  of  Bishops 
when  sitting  separately  or  with  another  House. 

9.  The  House  of  Clergy  and  the  House  of  Laity  shall  each 
elect  a  chairman  to  preside  over  them.     When  they  sit  together 
they  shall  elect  a  chairman  for  the  occasion. 

10.  Voting. — Nothing    (except    what    relates    only    to    the 
conduct  of  business)  shall  be  deemed  to  be  finally  passed  by  the 
Assembly  which  has  not  received  the  assent  of  a  majority  of 
the  members  present  and  voting  of  each  of  the  three  Houses 
sitting  together  or  separately  ;    and  accordingly  at  sittings  of 
the  Assembly,  or  of  any  two  Houses  : — 

(1)  Any  motion  relating  solely  to  the  course  of  business  or 

procedure  shall  be  determined  by  a  show  of  hands  ; 

(2)  Any  other  motion  may  be  similarly  determined  unless 

any  ten  members  present  demand  a  division  by  Houses, 
in  which  case  the  motion  shall  be  lost  unless  it  is 
carried  by  a  majority  of  the  members  of  each  House 
present  and  voting. 

11.  Legislative  Committee. — The  Assembly  shall  appoint  a  Legislative 
"  Legislative    Committee "    including    members    of    all   three  Committee. 
Houses,  to  whom  all  measures  which  it  is  desired  should  pass 

into  law  shall  be  referred.  The  Legislative  Committee  shall 
thereupon  take  such  action  as  may  be  authorised  by  statute 
in  order  that  such  measures  may  become  law. 

12.  Standing  Orders. — The  Assembly  may  make,  revoke,  or 
alter  standing  orders,  consistent  with  this  constitution,  for  the 
conduct   of  elections   and  for  the  meetings,   procedure,   and 
business  of  the  Assembly,  and  for  joint  sittings  of  any  two 
Houses. 

13.  Subject  to  this  constitution  and  to  any  standing  orders 
from  time  to  time  made  by  the  Assembly  with  reference  thereto, 
the  business  and  procedure  at  any  meeting  of  the  Assembly, 
or  of  any  two  Houses  sitting  together,  or  of  any  House  sitting 
separately,  shall  be  regulated  by  the  chairman  thereof. 

14.  Functions    of    the    Assembly. — The    functions    of    the  Functions  of 
Assembly  shall  be  as  follows  : —  the  Assembly. 

(1)  The  Assembly  shall  be  free  to  discuss  any  proposal 
concerning  the  Church  of  England  and  to  make 
provision  in  respect  thereof,  and  where  such  pro- 
vision requires  parliamentary  sanction  the  authority  of 
Parliament  shall  be  sought  in  such  manner  as  may  be 
prescribed  by  statute  : 

Provided  that  any  measure  touching  doctrinal 
formulae  or  the  services  or  ceremonies  of  the  Church  of 
England  or  the  administration  of  the  sacraments  or 
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sacred  rights  thereof  shall  be  debated  and  voted  upon 
by  each  of  the  three  Houses  sitting  separately,  and  shall 
then  be  either  accepted  or  rejected  by  the  Assembly  in 
the?  terms  in  which  it  is  finally  proposed  by  the  House 
of  Bishops. 

(2)  The  Assembly  or  any  of  the  three  Houses  thereof  may 
debate  and  formulate  its  judgment  by  resolution  upon 
any  matter  concerning  the  Church  of  England  or 
otherwise  of  religious  or  public  interest  : 

Provided  that  it  does  not  belong  to  the  functions  of 
the  Assembly  to  issue  any  statement  purporting  to 
define  the  doctrine  of  the  Church  of  England  on  any 
question  of  theology,  and  no  such  statement  shall  be 
issued  by  the  Assembly. 

15.  Nothing  in  this  constitution  shall  be  deemed  to  diminish 
or  derogate  from  any  of  the  powers  belonging  to  the  Convo- 
cations of  the  Provinces  of  Canterbury  and  York  or  of  any 
House  thereof ;    nor  shall  the  Assembly  exercise  any  power  or 
perform  any  function  distinctively  belonging  to  the  bishops 
in  right  of  their  episcopal  office. 

16.  Any    question    concerning    the    interpretation    of  this 
constitution  shall  be  referred  to  the  Archbishops  of  Canterbury 
and  York  and  by  them  decided. 

17.  In  the  event  of  the  Assembly  receiving  statutory  powers 
in  regard  to  legislation,  it  shall,  before  entering  on  any  other 
legislative  business,  make  further  provision  for  the  self-govern- 
ment   of    the    Church    by    passing    through    the    Assembly 
measures — 

(a)  Declaring  that  the  Convocations  of  Canterbury  and  York 

have  power,  by  canon  lawfully  passed  and  promulged,  to 
amend  the  constitution  of  the  Lower  Houses  thereof  ; 

(b)  Conferring  upon  the  Parochial  Church  Councils  consti- 

tuted under  the  schedule  to  this  constitution  such 
powers  as  the  Assembly  may  determine  (y). 

The  rules  for  the  representation  of  the  laity  are  set  out  in 
the  schedule  to  the  Appendix.  The  laity  are  to  meet  in 
Parochial  Church  Meetings,  and  be  represented  in  (1)  Parochial 
Church  Councils,  (2)  Ruridecanal  Conferences  where  such 
exist,  (3)  Diocesan  Conferences,  and  (4)  the  House  of  Laity 
of  the  Assembly.  The  representatives  of  the  laity  (who  may 
be  of  either  sex  and  who  must  previously  consent  to  serve)  must 
be  actual  lay  communicant  members  of  the  Church  of  England 
of  twenty-one  years  of  age,  but,  except  in  the  case  of  Parochial 
Church  Councils,  need  not  be  qualified  electors  in  the  area  for 
which  they  are  elected. 

As  regards  the  parochial  organisation  and  elections,  a  roll  of 
electors  is  to  be  formed  in  each  parish,  containing  the  names 
of  those  electors  whose  claim  is  allowed.  This  roll  is  to  be 
revised  annually,  and  is  to  be  published  by  being  affixed  to  the 
church  door.  Qualified  electors  in  a  parish  are  :— 

(y)  Measures  are  now  in  preparation  dealing  with  these  matters. 


tODIES. 

1.  Persons  of  eighteen  years  of  age  and  upwards  resident  (z) 
in  the  parish  who   (a)   are  baptised  and  declare  themselves 
members  of  the  Church  of  England,  and  not  members  of  any 
religious  body  which  is  not  in  communion  with  the  Church  of 
England,  and  (b)  have  signed  the  declaration  in  the  schedule, 
and  (c)  are  not  entered  as  non-resident  electors  in  any  other 
parish  in  the  same  diocese. 

2.  Non-resident  electors,  that  is,  qualified  electors  in  a  parish 
who  during  a  period  of  one  y^ar  preceding  the  date  of  appli- 
cation  have    habitually  attended  public  worship  in  another 
parish.     On  cessation  of  such  habitual  attendance  the  Parochial 
Church  Council  may  cancel  the  inrolment  ;    such   cancellation 
is  subject  to  appeal. 

The  Parochial  Church  Meeting  is  to  be  held  annually  not  Parochial 
later   than   the   week   after   Easter   week   for   the   following  Church 

3    Meeting. 
purposes  : — 

1.  Electing  parochial  lay  representatives  to  (a)  the  Parochial 
Church  Council  (a)  ;   (b)  the  Ruridecanal  Conference  (if  such 
exists) ;   (c)  (unless  the  Diocesan  Conference  otherwise  deter- 
mines) the  Diocesan  Conference. 

2.  Receiving  from  the  Parochial  Church  Council  a  copy  of 
the  electoral  roll  and  an  annual  report  of  its  proceedings  and 
the  financial  affairs  of  the  parish,  all  of  which  are  to  be  open  to 
free  discussion  before  the  report  is  proposed  for  adoption. 
Members  may  ask  any  question  about  parochial  Church  matters. 
A  discussion  on  any  matter  of  parochial  or  general  Church 
interest  may  be  raised  by  moving  a  general  resolution. 

The  minister  of  the  parish  is  to  convene  the  meeting,  which 
is  to  be  held  within  the  parish,  at  such  date  and  hour  as  directed 
by  the  Parochial  Church  Meeting  or  Council.  He  is  to  be 
chairman,  if  present  ;  otherwise  a  chairman  is  to  be  elected, 
but  no  clerical  chairman  is  to  have  a  vote  (except  a  casting  vote) 
in  the  election  of  parochial  lay  representatives. 

Candidates  for  election  must  be  nominated  and  seconded  by 
electors  ;  the  election  is  to  take  place  at  the  meeting  unless  a 
poll  is  demanded  by  at  least  three  voters.  Provision  is  made  for 
the  holding  of  such  poll.  Each  elector  is  to  have  as  many 
votes  as  there  are  persons  to  be  elected,  but  may  not  give  more 
than  three  votes  to  one  candidate.  In  the  case  of  equality  of 
votes,  a  casting  vote  is  given  to  the  person  presiding  over  the 
election.  The  result  of  the  election  is  to  be  announced  forth- 
with, and  to  be  published  in  the  manner  prescribed. 

Provision  is  made  for  an  appeal  to  the  rural  dean  or  arch- 
deacon against  the  allowance  or  disallowance  of  inrolment 
or  of  a  vote,  or  against  the  report  of  the  result  of  an 
election. 

(2)  Residence,  under  the  rules,  imports  an  abode  of  a  permanent,  and  not  merely 
of  a  casual  or  temporary  nature. 

(a)  Where  the  population  of  a  parish  does  not  exceed  three  hundred,  the 
Parochial  Church  Council  (if  the  Diocesan  Conference  so  determines)  shall  consist 
of  all  such  lay  persons  entered  upon  the  electoral  roll  as  would  be  eligible  for  an 
elected  Church  council. 
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A  lay  electoral  commission  is  to  be  set  up  in  each  diocese,  to 
consider  and  decide  upon  the  appeals. 

The  Parochial  Church  Council  is  to  consist  of  : — 

1.  The  incumbent  or  licensed  curate  in  charge  of  the  parish 
(who  shall  be  chairman). 

2.  The  licensed   assistant   curate   (or  the   senior  one),   the 
churchwardens  being  communicant  members  of  the  Church  of 
England,  and  any  lay  representatives  of  the  parish  on  the 
Ruridecanal  or  Diocesan  Conference. 

3.  Such  number  of  lay  representatives  as  the  Annual  Church 
Meeting  in  the  first  instance  decides  ;   but  the  number  may  be 
subsequently  altered. 

4.  Co-opted  members,  if  the  Council  so  decides,  not  exceeding 
in  number  one-fifth  of  the  elected  lay  representatives,  and  being 
either  in  holy  orders  or  lay  communicant  members  of  twenty- one 
years  of  age. 

A  lay  representative  is  to  be  elected  vice-chairman. 

If  a  majority  of  the  lay  members  of  the  Council  or  one-tenth 
of  the  electors  make  a  representation  to  the  archdeacon  which 
he  deems  to  show  sufficient  cause,  he  is  to  convene  a  special 
meeting  of  the  Parochial  Church  Council  or  Meeting,  at  which 
he  is  himself  to  take  the  chair  or  appoint  a  chairman.  If 
notice  has  been  given  for  such  meeting  for  any  representation 
to  the  bishop  relating  to  the  conduct  of  the  incumbent,  the 
archdeacon  may  in  his  discretion  request  the  incumbent  not 
to  be  present,  but  to  make  a  communication  in  writing  to  the 
chairman,  which,  if  made,  shall  be  read  to  the  meeting. 

When  the  Diocesan  Conference  so  determines,  the  lay  repre- 
sentatives in  each  Ruridecanal  Conference  shall  elect  lay 
representatives  to  the  Diocesan  Conference. 

Members  of  the  House  of  Laity  in  the  Assembly  are  to  be 
elected  every  five  years  by  the  representative  electors  in  the 
Diocesan  Conferences  according  to  the  principle  of  proportional 
representation.  The  representative  electors  are  : — 

1.  The  lay  representatives  for  the  time  being  in  the  Diocesan 
Conferences. 

2.  Teachers  or  students  (not  being  in  holy  orders)  selected  by 
the  lay  members  of  the  Diocesan  Conferences  to  represent  the 
Church  members  of  universities,  training  colleges,  and  school 
staffs  in  the  diocese.     Persons  so  selected  are  for  all  other 
purposes  members  of  the  Diocesan  Conference. 

The  Assembly  is  to  provide  that  the  number  of  electors  on 
the  electoral  rolls  of  the  diocese  shall  become  the  basis  of 
representation  to  the  House  of  Laity. 

A  Diocesan  Conference  may  for  electoral  purposes  divide 
up  the  diocese  into  two  or  more  areas. 

Provisions  are  made  for  the  conduct  of  these  elections,  and 
power  is  given  to  the  Archbishop  of  the  province  to  draft  rules 
for  the  holding  of  an  election. 

There  are  also  provisions  for  the  filling  of  casual  vacancies 
among  representatives. 
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The  bishop  of  the  diocese  may  make  provision  for  matters 
not  provided  for  in  the  schedule,  and,  in  the  case  of  default  or 
neglect  on  the  part  of  any  person  in  carrying  out  any  duty 
assigned  to  him  by  the  rules,  may  appoint  some  other  person  to 
carry  out  that  duty. 

The  Act  (b),  after  reciting  the  addresses  and  (inter  alia)  defin- 
ing a  "  measure  "  as  meaning  a  legislative  measure  intended  to 
receive  the  royal  assent  and  to  have  effect  as  an  Act  of  Parlia- 
ment in  accordance  with  the  provisions  of  the  Act,  provides  (c) 
that  : — 

There  shall  be  a  committee  of  members  of  both  Houses  of 
Parliament  styled  "  The  Ecclesiastical  Committee." 

The  Ecclesiastical  Committee  shall  consist  of  fifteen  members 
of  the  House  of  Lords,  nominated  by  the  Lord  Chancellor  and 
fifteen  members  of  the  House  of  Commons  nominated  by  the 
Speaker  of  the  House  of  Commons  (cc) ,  to  be  appointed  on  the 
passing  of  the  Act  to  serve  for  the  duration  of  the  present 
Parliament  and  thereafter  to  be  appointed  at  the  commencement 
of  each  Parliament  to  serve  for  the  duration  of  that  Parliament. 

Any  casual  vacancy  occurring  by  the  reason  of  the  death, 
resignation,  or  incapacity  of  a  member  of  the  Ecclesiastical 
Committee  shall  be  filled  by  the  nomination  of  a  member  by 
the  Lord  Chancellor  or  the  Speaker  of  the  House  of  Commons, 
as  the  case  may  be. 

The  powers  and  duties  of  the  Ecclesiastical  Committee  may 
be  exercised  and  discharged  by  any  twelve  members  thereof, 
and  the  Committee  shall  be  entitled  to  sit  and  to  transact 
business  whether  Parliament  be  sitting  or  not,  and  notwith- 
standing a  vacancy  in  the  membership  of  the  Committee. 
Subject  to  the  provisions  of  the  Act,  the  Ecclesiastical  Com- 
mittee may  regulate  its  own  procedure. 

Every  measure  passed  by  the  Church  Assembly  is  to  be 
submitted  by  the  Legislative  Committee  to  the  Ecclesiastical 
Committee,  together  with  such  comments  and  explanations  as 
the  Legislative  Committee  may  deem  it  expedient  or  be  directed 
by  the  Church  Assembly  to  add.  The  Ecclesiastical  Committee 
shall  thereupon  consider  the  measure  so  submitted  to  it,  and 
may,  at  any  time  during  such  consideration,  either  of  its  own 
motion  or  at  the  request  of  the  Legislative  Committee,  invite 
the  Legislative  Committee  to  a  conference  to  discuss  the 
provisions  thereof,  and  thereupon  a  conference  of  the  two 
committees  shall  be  held  accordingly. 

After  considering  the  measure,  the  Ecclesiastical  Committee 
shall  draft  a  report  thereon  to  Parliament  stating  the  nature 
and  legal  effect  of  the  measure  and  its  views  as  to  the  expe- 
diency thereof,  especially  with  relation  to  the  constitutional 
rights  of  all  His  Majesty's  subjects.  The  Ecclesiastical  Com- 
mittee shall  communicate  its  report  in  draft  to  the  Legislative 

(b)  The  Church  of  England  Assembly  (Powers)  Act,  1919  (9  &  10  Geo.  5,  c.  76). 

(c)  Sect.  2. 

(cc)  The  side-note  to  the  Act  calls  it  per  in  curiam  a  Committee  "of  the  Privy 
Council." 
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Committee,  but  shall  not  present  it  to  Parliament  until  the 
Legislative  Committee  signify  its  desire  that  it  should  be  so 
presented.  At  any  time  before  the  presentation  of  the  report 
to  Parliament  the  Legislative  Committee  may,  either  on  its 
own  motion  or  by  direction  of  the  Church  Assembly,  withdraw 
a  measure  from  further  consideration  by  the  Ecclesiastical 
Committee  ;  but  the  Legislative  Committee  shall  have  no 
power  to  vary  a  measure  of  the  Church  Assembly  either  before 
or  after  conference  with  the  Ecclesiastical  Committee. 

A  measure  may  relate  to  any  matter  concerning  the  Church 
of  England,  and  may  extend  to  the  amendment  or  repeal  in 
whole  or  in  part  of  any  Act  of  Parliament,  including  the  Act 
of  1919  :  provided  that  a  measure  shall  not  make  any  alteration 
in  the  composition  or  powers  or  duties  of  the  Ecclesiastical 
Committee,  or  in  the  procedure  in  Parliament  prescribed  by 
section  four  of  the  Act. 

No  proceedings  of  the  Church  Assembly  in  relation  to  a 
measure  shall  be  invalidated  by  any  vacancy  in  the  membership 
of  the  Church  Assembly  or  by  any  defect  in  the  qualification  or 
election  of  any  member  thereof  (d). 

When  the  Ecclesiastical  Committee  have  reported  to  Parlia- 
ment on  any  measure  submitted  by  the  Legislative  Committee, 
the  report,  together  with  the  text  of  such  measure,  shall  be  laid 
before  both  Houses  of  Parliament  forthwith,  if  Parliament  be 
then  sitting,  or,  if  not,  then  immediately  after  the  next  meeting 
of  Parliament,  and  thereupon,  on  a  resolution  being  passed  by 
each  House  of  Parliament  directing  that  such  measure  in  the 
form  laid  before  Parliament  should  be  presented  to  His  Majesty, 
such  measure  shall  be  presented  to  His  Majesty,  and  shall  have 
the  force  and  effect  of  an  Act  of  Parliament  on  the  royal  assent 
being  signified  thereto  in  the  same  manner  as  to  Acts  of 
Parliament  :  provided  that,  if  upon  a  measure  being  laid  before 
Parliament  the  Chairman  of  Committees  of  the  House  of  Lords 
and  the  Chairman  of  Ways  and  Means  in  the  House  of  Commons 
acting  in  consultation  shall  be  of  opinion  that  the  measure 
deals  with  two  or  more  different  subjects  which  might  be  more 
properly  divided,  they  may,  by  joint  agreement,  divide  the 
measure  into  two  or  more  separate  measures  accordingly,  and 
thereupon  this  section  shall  have  effect  as  if  each  of  the  measures 
resulting  from  such  division  had  been  laid  before  Parliament  as 
a  separate  measure  (e). 

SECTION  3. 
Parish  Vestries. 

Although  the  Parochial  Church  Meetings  and  Councils  are 
likely  to  supersede  the  vestries  to  a  great  extent  for  the  general 

(d)  Sect.  3. 

(e)  Sect.  4.     The  Speaker  of  the  House  of  Commons  has  stated  that  in  his  opinion 
Buch  a  resolution  would  be  of  the  nature  of  "  exemj-ted  business,"  under  Standing 
Order  No.  1,  which  can  be  taken  in  the  House  of  Cor  mors  after  11  p.m.  •  Hansard, 
Dec.  5th,  1919,  col.  865. 
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discussion  of  affairs  connected  with  the  parish  church,  yet  there 
are  several  important  functions  which  the  vestries  must  continue 
to  exercise  for  the  present.  As  will  be  seen  from  the  previous 
section,  the  Parochial  Church  Meetings  and  Councils  consist 
of  lay  members  of  the  Church  of  England  only,  whereas  the 
parish  vestries  (subject  to  certain  exceptions  which  will  be 
mentioned  later)  consist  of  all  the  parishioners,  irrespective 
of  the  religious  bodies  to  which  they  may  belong.  Owing 
to  this  difference  in  constitution,  there  can  be  no  complete 
merger  of  the  functions  of  the  vestry  in  those  of  the 
Parochial  Church  Meetings  and  Councils,  save  under  statutory 
authority. 

Vestries  in  former  days  had  extensive  powers  of  local 
government ;  these  (with  which  this  book  is  not  concerned) 
have  been  gradually  taken  away  from  them,  until  at  the  present 
time  their  powers  are  in  the  great  majority  of  cases  confined 
to  ecclesiastical  matters.  The  chief  functions  of  parish  vestries  Functions  of 
in  ecclesiastical  matters  are  now  : —  parish 

'     1.  The  election  of  churchwardens  (/  ). 

2.  The  right  to  control  or  be  informed  as  to  the  expenditure 
of  certain  parish  funds  (g)  and  as  to  certain  property  in  which 
the  ecclesiastical  parish  is  interested. 

3.  The  right  to   transact   certain  general  parish   business, 
e.g.,  to  express  the  views  of  the  parishioners  on  such  matters  as 
faculty  applications  (h). 

The   Local   Government   Act,    1894  (i),   transferred  to   the  Local 
parish  councils  constituted  under  the  Act  all  the  civil  powers  Government 
of   vestries   in   rural   parishes.     The   churchwardens   in   such  powers    ' 
parishes  ceased  to  be  overseers  (k),  and  the  legal  interest  in  all  transferred 
property  which   was  vested  in  the   churchwardens   of  rural  and  retained, 
parishes,  other  than  property  connected  with  the  affairs  of  the 
Church  or  held  for  an  ecclesiastical  charity  (I),  became  vested  in 
the  parish  council  where  such  a  council  was  constituted  (m). 
The  powers  and  duties  of  the  vestry  were  transferred  to  other 
bodies  except  so  far  as  related  to  the  affairs  of  the  Church  or 
ecclesiastical  charities  (n),  and  similar  provisions  applied  to 
the  transfer  of  the  powers,  duties,  and  liabilities  of  church- 
wardens (o). 

The  expression  "  affairs  of  the  Church "  includes  the 
distribution  of  offertories  or  other  collections  made  in  any 
church  (p).  The  expression  "  ecclesiastical  charity  "  includes 

(/)  Post,  p.  178. 

(g)  The  powers  of  vestries  in  this  respect  have  been  largely  curtailed  by  the 
abolition  of  compulsory  Church  rates.  Vide  post,  p.  437. 

(h)  Post,  p.  432. 

(i)  56  &  57  Viet.  c.  73. 

(k)  Sect.  5  (2)  (a). 

(/)  Cf.  (under  the  London  Government  Act,  1899)  Westminster  Corporation  v. 
St.  Martin' s-in-the-Fields  (Vicar)  (1906),  23  T.  L.  R.  112;  St.  George's,  Hanover 
Square  (Rector)  v.  Westminster  Corporation,  [1910]  A.  C.  225. 

(m)  Sect.  5  (2)  (c). 

(»)  Sect.  6  (1)  (a). 

(o)  Sect.  6  (1)  (b). 

(p)  Sect.  75. 

3—2 
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a  charity  the  endowment  whereof  is  held  for  some  one  or  more 
of  the  following  purposes  :— 

(a)  For  any  spiritual  purpose  which  is  a  legal  purpose  ; 

(b)  For  the  benefit  of  any  spiritual  person  or  ecclesiastical 
officer  as  such  ; 

(c)  For  use,  if  a  building,  as  a  church,  chapel,  mission  room, 
or  Sunday  school,  or  otherwise  by  any  particular  Church  or 
denomination  ; 

(d)  For  the  maintenance,  repair,  or  improvement  of  any  such 
building  as  aforesaid,  or  for  the  maintenance  of  divine  service 
therein  ; 

(e)  Otherwise  for  the  benefit  of  any  particular  Church  or 
denomination,  or  of  any  members  thereof  as  such  : 

Provided  that  where  any  endowment  of  a  charity,  other 
than  a  building  as  aforesaid,  is  held  in  part  only  for  some  of  the 
purposes  aforesaid,  the  charity,  so  far  as  that  endowment  is 
concerned,  shall  be  an  ecclesiastical  charity. 

The  expression  also  includes  any  building  which  in  the 
opinion  of  the  Charity  Commissioners  has  been  erected  or 
provided  within  forty  years  prior  to  1894  by  or  at  the  cost  of 
members  of  the  Church  (q). 

In  certain  urban  parishes  the  vestries  may  still  retain  some 
of  their  civil  powers,  though  in  the  great  majority  of  boroughs 
and  other  urban  districts  the  powers  and  duties  of  a  parish 
council  have  been  vested  in  the  urban  district  council  or  other 
representative  body. 

The  London  Government  Act,  1899  (r),  contains  provisions 
somewhat  similar  to  those  of  the  Local  Government  Act,  1894,  for 
the  transfer  to  the  borough  councils  of  the  civil  powers  and  duties- 
of  vestries  within  the  administrative  county  of  London  (s). 

Vestries  may  also  have  special  powers  by  custom  (t)  and 
under  local  Acts  of  Parliament,  which  may  override  the 
jurisdiction  of  the  ordinary  (u). 

In  its  first  and  proper  meaning  the  word  vestry  signifies  the 
room  or  place  adjoining  or  belonging  to  the  church  in  which  the 
vestments  of  the  minister  of  the  parish  are  deposited  or  kept  ; 
but  -it  has  been  commonly  appropriated  to  designate  the 
assembling  of  the  parishioners  for  the  dispatch  of  the  affairs 
and  business  of  the  parish,  it  having  been  customary  on  such 
occasions  to  use  the  vestry  as  the  place  of  holding  such  meetings. 
Of  these  vestries,  or  vestry  meetings,  there  are  two  kinds,  general 
vestries  and  select  vestries  ;  and  these  latter  may  be  again 
divided  into  such  as  are  select  vestries  by  custom,  and  select 
vestries  constituted  such  by  Acts  of  Parliament  ;  of  these  we 

(q)  Sect.  75. 

(r)  62  &  63  Viet.  c.  14,  ss.  4,  23. 

(s)  Cf.  note  (1),  p.  35. 

(t)  E.g.,  in  rare  cases,  the  election  of  incumbent,  sexton,  or  organist ;  Cf.. 
Faulkner  v.  Elger  (1825),  4  B.  &  C.  449. 

(u)  In  Spry  v.  Flood  (1840).  2  Curt.  353,  the  vestrymen  had  special  statutory- 
powers  in  relation  to  the  appropriation  and  letting  of  pews  and  seats,  which  were 
held  to  supersede  the  common  law  right  of  the  rector  to  seats  in  the  church  or 
chancel,  and  to  take  the  matter  out  of  the  jurisdiction  of  the  ordinary. 
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shall  speak  in  their  order,  remarking  here  that  the  general 
considerations  as  to  general  vestries  apply,  with  the  exception 
.specified,  to  select  vestries. 

The  meeting  of  the  parishioners  may  be  held  in  any  proper  or  Place  of 
convenient  place  (x)  ;   but  if  held  either  in  the  church  or  in  the  meeting. 
vestry  room,  the  ecclesiastical  court  has  jurisdiction  ratione  loci 
over  any  misconduct  or  disorder  committed  therein  (y]  ;    but 
more  licence  would  be  permitted  in  the  vestry  room  than  in  the 
church  itself,   as  the  former  is  the  proper  place  for  parish 
business  ;    and  the  court  would  not  in  such  cases  interpose,  jurisdiction 
except  for  the  preservation  of  due  order  and  decorum.     The  ofecciesias- 
Vestries  Act,  1850,  contains  a  reservation  which  enables  vestry 
meetings  for  ecclesiastical  purposes  to  continue  to  be  held  in 
the  church  or  vestry  room  (2). 

As  to  the  Convocation  of  the  meeting,  vestries  are  usually  Convocation 
held  according  as  the  exigencies  of  the  parish  require  ;   but  no  of  the  vestry- 
vestry,  or  meeting  of  the  inhabitants  in  vestry,  of  or  for  any 
parish,  shall  be  holden  until  public  notice  shall  have  been  given 
of  such  vestry,  and  of  the  place  and  hour  of  holding  the  same, 
and  the  special  purpose  thereof,  three  days  (a)  at  the  least 
before  the  day  to  be  appointed  for  holding  such  vestry,  by  the 
publication    of    such    notice,    which    must    be    reduced   into  By  notice 
writing,  and  written  or  printed  copies  thereof  affixed  on  or 
near   to    the    doors    of   the    churches    or    chapels   within  the  p^evTously 
parish  or  place   previously  to  the  commencement  of  divine  divine  service. 
service  (6). 

If  any  question  should  arise  as  to  the  sufficiency  of  the  terms  Sufficiency  of 
of  the  notice,  the  test  of  its  validity  would  be,  whether  it  were  the  notice- 
addressed  in  such  a  way  as  to  give  the  necessary  information  to 
every  one  who  has  a  right  to  attend  the  vestry.     And  if  nobody 
could  misunderstand  the  notice  in  any  of  the  particulars  in 
respect  of  which  it  was  given,  or  reasonably  doubt  the  object 
for  which  it  was  given,  it  would  seem  to  be  sufficient.     Such 
a  document  ought  to  receive  a  liberal  and  reasonable  con- 
struction (c). 

The   notice   required   by   this   section   applies   to   ordinary  Parishes 
common  law  vestries  only,  and  does  not  apply  to  parishes  ^nd,^r.  Churcjj 
created    under   the    Church    Building    Acts    for    ecclesiastical  N^  Parishes 
purposes  only  (d).     It  seems  that  in  such  parishes  a  reasonable  Acts. 
notice  is  sufficient. 

(a;)  Baker  v.  Wood  (1837),  1  Curt.  507,  and  eases  therein  cited. 

(y)  Wenmouth  v.  Collins  (1702),  2  Ld.  Raym.  850;  Wilson  v.  M'  Math  (1819), 
3  B.  &  Aid.  241  ;  Hutchins  v.  Denziloe  (No.  2)  (1792),  1  Hagg.  Cons.  181. 

(z)  13  &  14  Viet.  c.  57,  s.  2.  The  Act  contained  provisions  for  prohibiting  the 
holding  of  vestry  meetings  for  civil  purposes  in  churches  or  vestry  rooms,  and  also 
provisions  dealing  with  the  appointment  of  a  salaried  vestry  clerk,  which  are 
practically  irrelevant  for  the  present  purpose. 

(a)  That  is,  clear  days  :  R.  v.  Best  (1847),  2  C.  B.  90. 

(6)  58  Geo.  3,  c.  69,  s.  1.  Notice  is  not  to  be  given  in  church  during  or  after 
divine  service,  7  Will.  4  &  1  Viet.  c.  45,  s.  1. 

(c)  Rand  v.  Green  (1861),  30  L.  J.,  C.  P.  80. 

(d)  R.  v.  Barrow  (1869),  L.  R.,  4  Q.  B.  577.     The  same  reasoning  appears  to 
apply  to  new  parishes  under  the  New  Parishes  Acts. 
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By  law  it  rests  with,  and  is  the  duty  of  (e),  the  vicar  or 
churchwardens,  or  both,  to  summon  vestry  meetings,  and, 
whoever  be  that  authority,  it  rests  with  him  or  them  to 
determine  the  hour  of  the  meeting  (/).  They  are  not  bound 
to  insert  in  the  notice  paper  of  the  next  vestry  meeting  notice 
of  a  motion  by  a  ratepayer  for  changing  the  hour  for  holding 
meetings  of  the  vestry  in  the  parish  (/).  It  would  appear , 
however,  that  any  ratepayer  present  at  a  vestry  meeting  might 
move  the  adjournment  of  the  meeting  to  some  other  hour. 

Before  considering  who  is  entitled  to  be  present  at  a  vestry 
meeting,  a  matter  which  will  be  more  conveniently  dealt  with 
at  the  same  time  as  the  question  of  the  right  to  vote  (</),  it  is 
proposed  to  deal  with  the  right  to  preside  and  the  conduct  of  the 
meeting. 

The  chairman  of  the  meeting  is,  by  common  law,  the 
minister  of  the  parish,  whether  rector,  vicar,  or  perpetual 
curate  ~(h),  and  this  right  of  the  minister  to  be  the  chairman  is 
indirectly  recognised  in  Sturges  Bourne's  Act  (i),  which  pro- 
vides that,  in  case  he  shall  not  be  present,  the  persons  assembled 
shall  nominate  and  appoint,  by  plurality  of  votes,  one  of  the 
inhabitants  of  such  parish  to  be  chairman,  and  to  preside.  In 
all  cases  of  equality  of  votes  upon  any  question  arising  the 
chairman,  in  addition  to  any  other  vote  he  may  be  entitled  to 
give  (&),  has  a  casting  vote. 

The  manner  in  which  the  proceedings  of  the  vestry  are  to  be 
conducted  is  important  to  the  minister,  who,  as  chairman,  has 
the  duty  of  controlling  those  proceedings  ;  and  he  cannot  be 
too  careful  that  all  the  proceedings  are  conducted  regularly  and 
legally.  Thus  where,  at  a  meeting  to  elect  churchwardens,  the 
vicar  refused  to  put  an  amendment  to  a  proposal  to  re-elect  a 
churchwarden,  he  was  held  to  have  acted  wrongly  (I),  though 
the  chairman  is  justified  in  rejecting  resolutions  designed  to- 
defeat  the  object  for  which  the  meeting  is  called  (m).  If, 
however,  there  should  have  been  irregularity  through  mistake 
or  inadvertence,  it  would  not  necessarily  follow  that  the 
proceedings  would  be  held  void.  Dr.  Lusliington  says,  "  The 
principle  I  have  always  adhered  to  and  intend  to  adhere  to  is, 
that  if  an  irregularity  does  not  affect  the  rights  of  the  inhabi- 
tants it  will  not  be  fatal"  (n).  If  circumstances  should  render 
an  adjournment  necessary,  the  chairman  has  an  undoubted 
right  to  adjourn,  though  it  seems  clear  that  the  courts  would 

(e)  This  duty  is  apparently  enforceable  by  mandamus  :  Prideaux,  s.  35.  Cf.  R* 
v.  St.  Margaret  and  St.  John,  Westminster,  Churchwardens  (1815),  4  M.  &  S.  250. 

(/)  R.  v.  Vicar  of  Tottenham  (1879),  4  Q.  B.  D.  367;  Cf.  Dau-e  v.  Williams 
(1824),  2  Add.  130.  Sturges  Bourne's  Act  (58  Geo.  3,  c.  69)  is  silent  on  the 
matter. 

(g)  Post,  p.  40. 

(h)  E.  v.  D'Oyley  (1840),  12  A.  &  E.  139.  Cf.  Wilson  v.  M1  Math  (1819),  3  B. 
&  Aid.  241. 

(i)  58  Geo.  3,  c.  69,  s.  2. 

(k)  See  R.  v.  Bishop  of  Salisbury,  [1901]  2  K.  B.  225. 

(1)  R.  v.  Hagbourne  (Vicar)  (1886),  51  J.  P.  276. 

(m)  Pedley  v.  Chapman  (1891),  7  T.  L.  R.  396. 

(n)  Tiarks  v.  Button  (1866),  L.  R.,  1  A.  &  E.  270. 
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interpose  if  that  right  was  in  any  way  abused  (o).     Thus,  if  the  in  proper 
intention  and  effect  of  the  adjournment  were  to  interrupt  and  cases. 
procrastinate  the  business,   such   an   adjournment  would  be 
illegal  (o). 

Where  notice  of  the  purpose  of  a  vestry  meeting  has  been  duly  Business  at 
given,  and  that  meeting  has  begun  but  not  completed  a  certain  adjourned 
business,  and  the  meeting  is  regularly  adjourned,  such  business  n 
may  lawfully  be  completed  at  the  adjourned  meeting,  though 
the  notice  for  summoning  such  adjourned  meeting  does  not 
state  the  purpose  for  which  it  is  summoned  (p). 

The  right  of  the  chairman  to  adjourn  the  poll,  where  such  is 
demanded,  was  finally  settled  in  the  case  of  R.  v.  D'Oyley  (q), 
where  Lord  Denman  used  the  following  words  : —  '  The  meeting  Adjournment 
being  held,  and  a  show  of  hands  taken,  some  one  was  to  declare  of  Poll> 
on  whom  the  nomination  had  fallen.  Who  was  to  do  that  ? 
Not  the  body  of  the  parishioners,  who  had  made  the  nomination, 
nor  the  old  churchwardens,  but  the  person  presiding  at  the 
vestry,  namely,  the  rector.  A  poll  is  then  demanded  ;  and  it 
is  demandable  as  of  right ;  and  the  president  of  the  meeting 
is  the  person  to  grant  it.  In  the  absence  of  other  business, 
the  poll  should  be  taken  immediately  :  if  time  does  not  allow 
of  that,  there  must  be  an  adjournment  for  the  purpose.  Then, 
who  is  to  direct  the  adjournment  ?  It  is  suggested  that  a 
majority  of  the  voters  should  do  so.  But  how  is  the  majority 
to  be  ascertained  in  so  large  a  constituency  ;  and  what  is  the 
situation  of  parties,  if  the  majority  present  decide  against 
adjournment  ;  so  as  to  leave  no  time  for  a  considerable  part  of 
the  ratepayers  to  vote  ?  Setting  aside  the  inconvenience  that 
might  arise  if  a  majority  of  the  parishioners  could  determine  the 
point  of  adjournment,  we  think  that  the  person  who  presides 
at  the  meeting  is  the  proper  individual  to  decide  this.  It  is  on 
him  that  it  devolves,  both  to  preserve  order  in  the  meeting, 
and  to  regulate  the  proceedings,  so  as  to  give  all  persons  entitled 
a  reasonable  opportunity  of  voting.  He  is  to  do  the  acts 
necessary  for  these  purposes  on  his  own  responsibility,  and 
subject  to  his  being  called  upon  to  answer  for  his  conduct  if 
he  has  done  anything  improperly.  The  case  of  Stoughton  v. 
Reynolds  is  a  good  authority,  but  should  not  be  pressed  to  the 
extent  to  which  the  argument  in  support  of  this  rule  would  carry 
it.  As  it  has  been  explained,  it  does  not  decide  that  the  rector 
may  not  adjourn  the  meeting  ;  but  only  that,  if  he  has  done 
it  so  as  to  disturb  the  proceedings,  the  court  will  interfere  "  (s). 

After  a  poll  has  been  taken  to  decide  as  to  the  adoption  of  Chairman 
an    original    proposal    or    an    amended    proposal,    and    the  j^p^fJJSh 
parishioners   have  had   an   ample   opportunity   of   expressing  amendments 

after  poll 

(o)  Stoughton  v.  Reynolds  (1735),  2  Str.  1044,  as  explained  in  R.  v.  POyley  (1840),    taken  or 
12  A.  &  E.  139  ;   see  below.  decided  on. 

(p)  Scadding  v.  Lorant  (1851),  3  H.  L.  C.  418  ;    R.  v.  Graham  (1861),  9  W.  R. 
738. 

(q)  (1840),  12  A.  &  E.  139. 

(s)  Cf.  Baker  v.  Wood  (1837),  1  Curt.  507  ;    R.  v.  Archdeacon  of  Chester  (1834), 
1  A.  &  E.  342  ;  R.  v.  St.  Mary,  Lambeth,  Churchwardens  (1832),  1  A.  &  E.  346,  n. 
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their  opinions  on  the  question,  the  chairman  is  entitled  to  refuse 
leave  to  move  any  further  amendments,  and  the  courts  will  not 
reverse  his  decision  in  such  a  case  (t).  At  the  vestry  meeting 
first  called  every  opportunity  should  be  given  for  full  discussion, 
and  for  the  moving  any  amendments  that  may  be  desired  ; 
but  when  this  has  been  done  and  discussion  closed,  and  the 
adjournment  is  only  had  for  the  purpose  of  more  conveniently 
taking  a  poll  upon  the  questions  which  have  been  already 
discussed,  no  parishioner  can  claim  as  of  right  at  that  adjourn- 
ment to  reopen  the  discussion  by  moving  further  amendments 
or  resolutions  (t). 

The  parishioners  constituting  the  vestry  are,  at  common 
law,  all  such  as  pay  to  the  Church  rates  or  scot  and  lot,  and  no 
others  (u).  But  Sturges  Bourne's  Act  (x)  and  the  amending 
Act  (y)  passed  in  the  following  year  have  made  very  considerable 
alterations  both  as  regards  those  persons  who  are  entitled  to 
be  present  at  the  meetings  and  those  persons  who  are  entitled 
to  vote.  Any  person  assessed  and  rated  for  the  relief  of  the 
poor  in  respect  of  any  property  in  the  parish,  although  he  does 
not  reside  in  the  parish,  may  be  lawfully  present  at  the 
vestry  (z),  as  may  also  the  clerk,  steward,  or  other  agent  of  any 
corporation  or  company  which  is  charged  to  the  rate  for  the 
relief  of  the  poor  (a). 

The  principle,  according  to  which  the  votes  of  the  parishioners 
are  to  be  given,  is  next  to  be  considered  :  and  in  this  Sturges 
Bourne's  Act  (x)  made  an  important  alteration,  transferring 
the  right  of  voting,  in  effect,  from  the  person  to  the  property  ; 
or  at  least  giving  to  property  a  direct  influence  in  these  matters, 
which  it  did  not  possess  under  the  former  system.  It  pro- 
vided (6)  that  in  all  such  vestries,  every  inhabitant  present, 
who,  by  the  last  rate  made  for  the  relief  of  the  poor,  shall  have 
been  assessed  in  respect  of  any  annual  rent,  profit  or  value  not 
amounting  to  50?.,  shall  give  one  vote  and  no  more  ;  if  assessed 
for  any  such  annual  rent,  &c.,  amounting  to  50/.  or  upwards 
(whether  in  one  or  more  than  one  charge),  shall  be  entitled  to 
give  one  vote  for  every  251.  in  respect  of  which  he  shall  have 
been  assessed,  but  so  that  no  inhabitant  shall  give  more  than 
six  votes  ;  and  where  two  or  more  of  the  inhabitants  present 
shall  be  jointly  rated,  each  shall  vote  according  to  the  proportion 
which  shall  be  borne  by  him  of  the  joint  charge  ;  and  where 
only  one  of  the  persons  jointly  rated  shall  attend,  he  shall  vote 
according  to  the  whole  of  the  joint  charge  (c).  When  any 

(t)   R.  v.  Roberts  (1863),  32  L.  J.,  M.  C.  153  ;  Exparte  Stevens  (1852),  16  J.  P.  632. 
(u)  Shaw's  Parish  Law,  cap.  17. 

(x)  58   Geo.  3,  c.  69.     The  Act  does  not  apply  to  the  City  of  London  or  the 
borough  of  Southwark :   ss.  9,  10. 
(y)  59  Geo.  3,  c.  85. 
(z)  58  Geo.  3,  c.  69,  s.  1. 

(a)  Sect.  2. 

(b)  Sect.  3. 

(c)  58  Geo.  3,  c.  69,  s.  3.     Constructive  payment  of  rates  by  the  owner  on  behalf 
of  the  occupier  enables  the  occupier  to  vote  :   32  &  33  Viet.  c.  41,  s.  7,  even  if  his 
name  is  not  entered  :  sect.  19. 
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person  shall  have  become  an  inhabitant  of  any  parish,  or  become 
liable  to  be  rated  therein,  since  the  making  of  the  last  rate  for 
the  relief  of  the  poor  thereof,  he  shall  be  entitled  to  vote  for 
and  in  respect  of  the  lands,  tenements  and  property  for  which 
he  shall  have  become  liable  to  be  rated,  and  shall  consent  to 
be  rated,  in  like  manner  as  if  he  had  been  actually  rated  (d) 
for  the  same. 

In  addition  to  the  above,  the  persons  entitled  to  be  present 
by  virtue  of  the  amending  Act  (i.e.,  non-resident  ratepayers 
and  officers  of  corporations  and  companies,  &c.)  are  entitled  to 
vote. 

An  incumbent  of  a  parish  who,  upon  the  failure  of  himself 
and  the  parishioners  to  agree  upon  the  choice  of  churchwardens, 
exercises  his  right  of  appointing  one  churchwarden,  is  not 
entitled,  either  by  common  law  or,  under  sect.  3  of  Sturges 
Bourne's  Act,  in  his  capacity  as  a  ratepayer,  to  vote  at  the 
election  of  the  second  churchwarden  (e). 

No  person  who  shall  have  refused  or  neglected  for  three 
calendar  months  to  pay  any  rate  for  the  relief  of  the  poor,  which 
shall  be  due  and  have  been  demanded  from  him,  shall  be  entitled 
to  vote,  or  to  be  present  in  any  vestry  of  the  parish  for  which 
such  rate  shall  have  been  made,  until  he  shall  have  paid  the 
same  (/  ).  And  with  respect  to  the  votes  of  companies,  &c.,  by 
their  clerks,  &c.,  it  is  provided  that  no  such  clerk,  secretary, 
steward,  or  agent  shall  be  entitled  to  be  present  or  to  vote  at 
any  vestry  in  such  parish,  unless  all  rates  for  the  relief  of  the 
poor,  which  have  been  assessed  upon  the  annual  rent,  profit  or 
value,  in  right  of  which  any  such  clerk,  &c.,  shall  claim  to  vote, 
then  due,  and  which  shall  have  been  demanded  at  any  time 
before  the  meeting,  shall  have  been  paid  and  satisfied  (/ ). 

If  any  person,  who  has  a  right  to  be  at  a  vestry,  is  excluded, 
he  may  bring  an  action  on  the  case  against  the  party  who 
excludes  him  (g)  :  nor  is  it  allowable  to  do  anything  which  may 
tend  to  exclude,  even  after  business  may  have  been  begun. 
Thus,  it  is  illegal  to  close  the  doors  so  as  to  exclude  voters, 
especially  during  a  poll  (h)  ;  but  it  is  by  no  means  necessary  to 
constitute  the  vestry,  that  all  who  have  the  right  should  be 
there  present,  for  the  majority  of  those  present  may  bind  the 
parish  to  all  legal  acts,  however  small  their  number,  or  however 
important  the  act  ;  and  even  in  the  case  above  mentioned, 
where  the  doors  had  improperly  been  kept  closed,  and  the 
admittance  of  voters  had  been  delayed,  the  court  refused  a 
mandamus  for  a  fresh  election,  because  it  did  not  appear  that 
any  voter  had  been  actually  excluded  (i). 

The  mode  of  voting  may  also  be  of  importance  to  the  validity 
of  the  proceedings.  The  common  law  mode  of  election  is  by 

(d)  58  Geo.  3,  c.  69,  s.  4. 

(e)  R.  v.  Bishop  of  Salisbury,  [1901]  2  K.  B.  225. 

(/)  59  Geo.  3,  c.  85,  s.  3,  as  amended  by  16  &  17  Viet.  c.  65,  s.  1. 
(g)  Phillybrown  v.  Ryland  (1721-4),  8  Mod.  52,  351  ;   Vin.  Abr.  Vestry. 
(h)  R.  v.  St.  Mary,  Lambeth  (Rector,  <fcc.)  (1838),  3  N.  &  P.  416. 
(i)  Ibid.  ;  and  see  8.  C.  8  A.  &  E.  356. 
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show  of  hands  or  by  poll ;  and  the  party  electing  is  then  said  to 
have  a  voice  in  the  election.  Since  Sturges  Bourne's  Act,  in 
counting  the  show  of  hands,  a  plurality  of  votes  must  be  given 
to  those  who  are  so  entitled  (k).  It  is  clear  that,  at  common 
law,  where  parties  have  the  right  of  voting,  the  restriction  of 
voting  by  ballot  cannot  be  imposed  ;  it  presents  an  insurmount- 
able difficulty  to  a  scrutiny,  because  no  person  can  tell  for  whom 
a  particular  individual  voted  ;  besides,  under  that  Act,  where 
one  person  may  have  any  number  of  votes  to  the  amount  of  six, 
other  objections  might  present  themselves  to  voting  by  ballot. 
It  is  therefore  evident,  that  the  common  law  mode  of  voting 
ought  to  be  adhered  to.  These  reasons  are  equally  cogent 
against  voting  by  proxy  (I). 

Where  more  than  one  person  is  nominated  on  each  side,  a  show 
of  hands  would  be  insufficient.  And  in  that  case  the  meeting 
must  adopt  some  method  of  election  which  may  secure  the 
expression  of  the  will  of  the  inhabitants  in  vestry  assembled,  as 
to  each  candidate  (ra). 

When  an  election  is  proceeding  by  show  of  hands  or  by 
voices,  the  duty  of  the  chairman  is  to  form  a  judgment  to  the 
best  of  his  ability,  and  to  declare  in  favour  of  A.  or  B.,  and  that 
declaration,  which  is  provisional  only,  must  be  considered  his 
judgment  of  what  the  electors  intended.  When  he  has  given 
his  judgment,  and  an  elector  means  to  demand  a  poll,  he  should 
do  so  at  once,  and  before  the  meeting  proceeds  to  other 
business  (ri). 

The  chairman  may  direct  a  poll  without  first  taking  a  show 
of  hands,  although  in  the  case  decided  a  show  of  hands  was 
demanded,  and  a  poll  not  demanded,  but  objected  to  ;  and  it 
may  be  observed,  that,  in  voting  under  the  provisions  of 
Sturges  Bourne's  Act,  a  show  of  hands  in  order  to  be  a  criterion 
must  be  counted  so  as  to  allow  a  plurality  of  votes  to  those  so 
entitled.  And,  if  a  show  of  hands  be  taken,  any  who  may  not 
be  there  present  may  nevertheless  vote  afterwards  at  the 
polling  (o). 

So  clearly  is  it  now  established  that  a  poll  is  demandable  of 
common  right,  that  in  a  case  where  the  words  of  a  local  Act  of 
Parliament  directed  the  annual  meeting  to  be  held  on  a 
particular  day,  at  which  meeting  all  the  vacancies  in  the  list 
of  guardians  were  to  be  filled  up  as  directed,  Coleridge,  J.,  says, 
"  The  language  of  the  Act  does  not  appear  to  me  strong  enough 
to  control  the  general  rule  of  law,  which  is  founded  on  reason, 
and  by  which  alone  in  large  parishes  it  is  possible  for  elections 
to  be  made  by  the  majority  of  those  entitled  to  have  a  voice 
in  them.  The  vestry  meeting  remains  the  same,  however 
many  times  it  may  be  adjourned  in  consequence  of  the  humour 

(k)  R.  v.  Cooper  (1870),  L.  R.,  5  Q.  B.  457. 
(I)  See  Faulkner  v.  Elger  (1825),  4  B.  &  C.  449. 

(ra)  Cf.  E.  v.  Guardians  of  St.  Mary,  Newington  (1849),  17  L.  J.,  Q.  B.  220. 
(n)  R.  v.  Thomas  (1883),  11  Q.  B.  D.  282. 

(o)  R.  v.  Rector  of  Birmingham  (1837),  7  A.  &  E.  254  ;  Campbell  v.  Maund  (1836), 
5  A.  &  E.  865. 
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of  electors  "  (p).  A  scrutiny  cannot  be  demanded  as  a  matter 
of  right  (q). 

Where  a  poll  is  demanded,  all  ratepayers  generally  have  a 
right  to  poll,  and  it  is  not  within  the  power  of  those  present  at 
the  meeting,  by  means  of  any  resolutions  of  their  own,  to  place 
restrictions  on  those  rights  of  voting  which  the  law  confers  (r). 

Where  there  is  a  custom  to  determine  the  period  of  polling, 
provided  that  the  time  be  reasonable,  it  must  be  abided  by,  and 
neither  the  electors  nor  the  chairman  could  abridge  it  (s)  ;  but 
it  is  obvious  that  a  custom  which  might  originally  have  been 
reasonable,  as  to  time,  would  not  be  so  where  the  population 
of  the  parish,  and  consequently  the  number  of  voters,  had 
greatly  increased. 

In  the  absence  of  any  custom  (and  such  would  probably  very 
rarely  exist)  it  seems,  of  necessity,  to  be  the  duty  of  the  chair- 
man of  the  meeting  to  fix  the  time  for  the  duration  of  the  poll, 
subject  to  the  control  of  the  court  if  the  time  is  fixed  improperly. 
Sir  Herbert  Jenner,  in  giving  judgment  in  a  case  in  the  Ecclesi- 
astical Court  (u),  says,  "  It  is  not  very  easy  to  determine  what 
time  should  be  allowed  so  as  to  give  every  person  entitled  an 
opportunity  of  recording  his  vote  ;  and  all  that  can  be  said  is, 
that  where  no  custom  exists  a  reasonable  time  should  be 
given.  .  .  .  It  is  no  part  of  the  purpose  for  which  a  poll  is 
demanded,  that  it  should  give  time  for  the  payment  of  the 
rates,  but  only  to  allow  persons  already  qualified  sufficient 
time  to  tender  and  record  their  votes."  And  probably  a 
mandamus  would  be  refused,  unless  it  were  proved  not  only 
that  the  time  fixed  was  unreasonably  short,  but  that  some 
voters  had  been  unable  to  poll  in  consequence  (x). 

It  seems  that  the  chairman  of  a  vestry  meeting  held  for  the 
purpose  of  taking  a  poll  for  the  election  of  a  churchwarden,  has 
no  power  to  close  the  poll  on  the  ground  of  disturbance  (y). 

The  court  will  not  grant  a  mandamus  to  churchwardens  to 
assemble  the  parishioners  for  the  purpose  of  taking  a  poll 
upon  a  motion,  carried  by  a  show  of  hands  at  a  vestry  meeting, 
to  do  an  illegal  act ;  as  to  apply  a  portion  of  a  fund,  held  in 
trust  for  charitable  purposes,  to  the  erection  of  a  monument 
to  the  memory  of  the  donor  of  the  fund  (z).  The  principle  of 
this  case  and  the  words  used  by  Lord  Denman  in  his  judgment 
appear  to  extend  further  than  the  mere  right  of  refusal  to  grant 
a  poll  ;  for  it  seems  that  the  court  would  never  compel  a 
chairman  to  put  an  illegal  resolution  to  the  vote  in  any  way  ; 
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(p)  E.  v.  Guardians  of  St.  Mary,  Newington  (1849),  17  L.  J.,  Q.  B.  220.  Cf.  R. 
v.  Haw  (1863),  33  L.  J.,  M.  C.  53. 

(q)  R.  v.  Vicar  of  Hammersmith  (1852),  19  L.  T.  (0.  S.)  203. 

(Y)  Pedley  v.  Chapman  (1891),  7  T.  L.  R.  396. 

(s)  R.  v.  Bishop  of  Winchester  (1806),  7  East,  573. 

(u)  Baker  v.  Wood  (1837),  1  Curt.  507.  The  facts  in  the  case  afford  some  indica- 
tion of  what  would  be  considered  a  reasonable  time. 

(x)  Cf.  R.  v.  St.  Mary,  Lambeth  (Rector,  etc.)  (1838),  3  N.  &  P.  416. 

(y)  R.  v.  Graham  (1861),  9  W.  R  738. 

(z)  R.  v.  St.  Saviour's,  Southwark  (1834),  1  A.  &  E.  380. 


44 


PARISH   VESTRIES. 


Caution 
required  in 
refusing  a 
poll. 


Chairman  to 
sign  proceed- 
ings. 

No  responsi- 
bility incurred 
thereby. 


Vestry  books, 
custody  of, 
and  access 
thereto. 


and  it  may  be  inferred  that  it  is  the  duty  of  the  chairman  to 
refuse  to  do  so. 

The  chairman,  however,  must  take  care  to  grant  a  poll  if 
demanded  by  a  dissentient  minority,  unless  he  is  clear  that  the 
subject  is  an  illegal  one  (a),  for  the  resolution  of  the  vestry,  and 
everything  subsequently  founded  on  it,  may  be  set  aside,  if  a 
poll  has  been  improperly  refused.  Where  it  was  directed  by 
statute,  that  a  parish  wishing  for  an  extension  of  its  churchyard 
might  express  such  its  desire  to  the  Ecclesiastical  Commissioners, 
who  might,  upon  this  being  notified  to  them,  authorise  the  parish 
to  purchase  the  land  by  means  of  rates  raised  to  pay  for  it, 
a  resolution  of  the  vestry  convened  for  the  purpose  of  so  express- 
ing the  desire  of  the  parish,  and  which  did  so  express  its 
desire,  the  order  of  the  Commissioners  founded  on  it,  and  a 
church  rate  made  in  pursuance  of  the  order,  were  all  set  aside  as 
void,  because,  when  the  resolution  was  passed  at  the  vestry 
meeting,  a  minority  had  demanded  a  poll,  which  had  been 
refused  (b). 

The  minutes  of  the  proceedings  and  resolutions  of  the  vestry 
are  to  be  fairly  and  distinctly  entered  in  a  book,  and  are  to 
be  signed  by  the  chairman,  and  such  other  of  the  inhabitants 
present  as  may  think  proper  (c).  But  it  has  been  several  times 
decided  that  they  incur  no  separate  or  individual  responsibility 
for  anything  which  may  be  done  in  pursuance  of  a  resolution 
of  vestry,  so  signed  by  them  (d).  If  vestrymen  give  a  personal 
guarantee,  they  are  liable  on  their  guarantee,  although  they 
would  not  be  liable  as  vestrymen  (e).  The  churchwardens  are 
not,  as  such,  liable  to  be  sued  in  respect  of  a  contract  made  by 
the  vestry  (/). 

The  books  directed  to  be  kept  for  the  entry  of  proceedings, 
and  also  all  former  vestry  books,  and  all  other  parish  books, 
documents,  writings,  public  papers  of  every  parish  relating  to 
ecclesiastical  matters  (g),  except  the  registry  of  marriages, 
baptisms  and  burials,  shall  be  kept  by  such  persons,  and 
deposited  in  such  place  and  manner,  as  the  inhabitants  in 
vestry  assembled  shall  direct  :  and,  if  any  person  in  whose 
hands  or  custody  any  such  book,  &c.,  shall  be,  shall  wilfully  or 
negligently  destroy,  obliterate  or  injure  the  same,  or  suffer 
the  same  to  be  done,  or  shall,  after  reasonable  notice  and 
demand,  refuse  or  neglect  to  deliver  the  same  to  such  persons, 
or  to  deposit  the  same  in  such  place  as  shall  by  order  of  vestry 
be  directed,  he  shall,  upon  conviction  before  two  justices  of 

(a)  Cf.  Gordon  v.'Hayward  (1905),  21  T.  L.  R.  298 

(b)  White  v.  Steele  (1863),  12  C.  B.  (N.  S.)  383. 

(c)  58  Geo.  3,  c.  69,  s.  2.     The  duty  to  provide  a  book  for  the  purpose  appears 
no  longer  to  exist ;  cf.  Local  Government  Act,  1894  (56  &  57  Viet.  c.  73),  s.  6  (1) 
(c)  (ii.). 

(d)  Sprottv.  Powell  (1825),  3  Bing.  478  ;  Lanchesterv.  Tricker  (1823),  1  Bing.  201. 

(e)  Heudebourck  v.  Langton  (1829),  3  Car.  &  P.  566. 
(/)  Klenck  v.  Farris  (1905),  69  J.  P.  41. 

(g)  See  Local  Government  Act,  1894  (56  &  57  Viet.  c.  73),  s.  17  (8).  Mutual 
rights  of  inspection  are  given  to  the  incumbent  and  churchwardens  and  to  the  parish 
council. 
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the  peace,  for  every  such  offence  forfeit  and  pay  such  sum,  not 
exceeding  fifty  pounds,  nor  less  than  forty  shillings,  as  shall 
by  such  justices  be  adjudged  to  be  recovered  by  warrant  of  such 
justices  :  provided  that  every  person  who  shall  unlawfully  retain 
in  his  custody,  or  shall  refuse  to  deliver  to  any  person  or 
persons  authorised  to  receive  the  same,  or  who  shall  obliterate, 
destroy,  or  injure,  or  suffer  to  be  obliterated,  destroyed,  or 
injured,  any  of  the  books  in  question,  may  be  proceeded  against 
in  any  of  His  Majesty's  courts,  civilly  or  criminally,  as  if  the 
Act  had  not  been  made  (h). 

The  acts  of  one  vestry  are  not  absolutely  binding  on  a 
succeeding  vestry,  and  they  may  be  confirmed  or  rescinded  by 
such  succeeding  vestry  ;  but  the  confirmation  of  the  succeeding 
vestry  is  not  necessary  to  make  the  acts  of  the  preceding  one 
valid  (i). 

Select  vestries  by  custom  seem  to  have  grown  from  the 
practice  of  choosing  a  certain  number  of  persons,  yearly,  to 
manage  the  concerns  of  the  parish  for  that  year,  which,  by 
degrees,  came  to  be  a  fixed  method  ;  and  the  parishioners  lost, 
not  only  their  right  to  concur  in  the  public  management,  but 
also,  in  most  places,  if  not  in  all,  the  right  of  electing  the 
managers.  And  this  custom  of  government  of  parishes  by  a 
select  number  has  been  held  to  be  a  good  custom,  and  the 
churchwardens  accounting  to  them  has  been  held  a  good 
account  (k). 

Much  difference  of  opinion  has  existed  as  to  the  merits  of  this 
system,  and,  in  many  parishes,  great  efforts  have  been  made  to 
set  aside  and  demolish  these  select  vestries,  as  being  injurious 
and  oppressive  ;  upon  which  Dr.  Burn  observes  that  no  wonder 
it  hath  been  so,  in  such  parishes  where,  by  custom,  they  have 
obtained  the  power  of  choosing  one  another  ;  for  it  is  not  to 
be  supposed  but,  if  they  are  guilty  of  evil  practices,  they  will 
choose  such  persons  as  they  think  will  connive  at  or  concur 
therein  (/). 

The  advantages,  or  disadvantages,  of  select  vestries,  would, 
necessarily,  much  depend  upon  the  circumstances  of  each  par- 
ticular parish  ;  but  those  circumstances,  unfortunately,  do  not 
affect  the  question,  for  select  vestries  are  founded  in  usage 
immemorial  ;  and  the  propriety  of  such  a  custom  originally  in 
any  particular  parish,  could  be  no  criterion  as  to  its  fitness,  in 
the  altered  circumstances  of  such  a  parish,  at  the  present 
day. 

Constant  immemorial  usage  and  prescription  are  the  basis 
and  only  support  of  select  vestries  by  custom  ;  for  they  are 
in  derogation  of  the  common  law  rights  of  the  parishioners, 
and  can  have  no  other  legal  origin  than  custom  (m). 
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(h)  58  Geo.  3,  c.  69,  s.  6. 

(i)  Mawley  v.  Barbet  (1799),  2  Esp.  687. 

(k)  Gibs.  Cod.  219. 

(1)  1  Burn,  E.  L.  415  r. 

(m)  E.g.,  the  select  vestry  by  custom  of  St.  Mary-at-Hill,  London,  was  confirmed 
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The  custom          A  select  vestry  cannot  be  created  by  means  of  a  faculty  (n). 
not  destroyed  -Where  a  select  vestry  existed  by  custom,  but  a  faculty  was 
u  ty'    obtained  constituting  that  body  in  future  ;   and,  a  few  years 
afterwards,  another  faculty  was  obtained,  altering  the  consti- 
tution ;    and  these  faculties  had  been  constantly  acted  upon 
for  upwards  of  sixty  years  ;  it  was  held,  that  the  custom  was 
not  thereby  destroyed ;    because  these  faculties,  though  acted 
upon,  had  no  validity  in  law  ;   and  the  vestry  appointed  by 
the  faculty,  and  as  it  had  since  continued,  was  not  inconsistent 
with  the  vestry  previously  existing  by  the  custom  ;   therefore, 
there  was  not,  either  in  fact  or  in  law,  any  discontinuance  (o). 
What  custom       And  it   has  been  held,  that  a  custom  that  a  select  vestry 
would  be  rea-  should  consist  of  an  indefinite  number  of  members  to  be  filled 
up  at  its  own  choice,  without  either  maximum  or  minimum 
being  fixed  by  the  custom,  is  not  unreasonable  (p). 

Ordinary  The  ordinary  rules  and  principles  of  law  which  relate  to 

principles         vestries  generally  are  also  applicable  to  select  vestries.     It  may 

to  Select          ke  observed,  that  if  there  be  any  inherent  imperfection  in  their 

vestries.  constitution,  from  which  the  evils,  at  any  time  complained  of, 

necessarily  flow,  the  remedy  is  in  the  hands  of  the  legislature. 

Courts  of  justice  can  only  administer  the  law  as  it  exists,  and 

are    not    responsible    for    suggested    improvements,    however 

salutary  ;   nor  at  liberty  to  depart  from  the  settled  maxims  of 

jurisprudence,  however  beneficial  it  might  be  in  the  particular 

instance. 

Legality  of  a        The    legality   of   a  select  vestry  may,   it  seems,   be  tried 

select  vestry     incidentally  to  the  principal  matter  of  a  suit  in  the  ecclesiastical 

inc&entany1    com>ts,  unless  they  are  stopped  by  prohibition.     And  it  must  be 

an  ecciesiasti-    a  prohibition  in  the  particular  suit  ;  for  if  other  parties  before 

cal  court,         the   court  upon  the   same   question  have   been   stopped   by 

prohibition,  this  will  not  authorise  the  refusal  of  the  court  to 

proceed  with  the  cause  (q). 

but  civil  But  whenever  a  custom  is  in  dispute,  the  proper  tribunal  is  a 

court  the         court  of  common  law,  and  a  prohibition  will,  in  all  such  cases,  be 

tribunal  granted,  if  sufficient  appears  in  proof  of  the  alleged  custom,  and 

that  the  matter  in  dispute  in  the  inferior  court  depends  upon  the 

custom  (r). 

Select  vestries       In  the  metropolitan,   and  in  some  of  the  larger  country 

WufVc^o     parishes,  considerable  inconvenience  was  experienced  from  the 

the  Vestries '    great  and  increasing  numbers  of  the  inhabitants  who  were 

Act,  1831.        entitled  to  be  present  in  and  constitute  the  vestry  ;    and  to 

remedy  this  inconvenience,  the  Vestries  Act,  1831  (generally 

known  as  Hobhouse's  Act  (s)),  was  passed,  which,  in  cases  where 

on  this  basis ;  those  of  St.  Saviour  and  St.  Olave,  Southwark,  were  set  aside  :  Steer, 
Parish  Law,  2nd  ed.  (1843),  p.  282  ;  1  Burn,  E.  L.  415  s,  t. 

(n)  Berry  v.  Banner  (1792),  Peake,  212. 

(o)  Golding  v.  Fenn  (1828),  7  B.  &  C.  765. 

(p)  Ibid.,  overruling  to  this  extent  the  dictum  of  Lord  Kenyon  in  Berry  v. 
Banner,  supra. 

(q)  Goodall  v.  Whitmore  (1828),  2  Hagg.  Eccl.  369. 

(r)  Batt  v.  Watkinson  (1690),  Lutw.  1027. 

(s)  1  &  2  Will.  4,  c.  60. 
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the  Act  has  been  adopted,  makes  the  vestry  a  representative 
body,  of  which  all  rateable  inhabitants  of  the  parish  are  the 
constituents. 

The  Act  is  applicable  to,  and  may  be  adopted  in,  all  parishes 
within,  or  being  part  of,  any  city  or  town,  not  being  parishes 
mentioned  in  either  of  the  schedules  (A)  and  (B)  of  the 
Metropolis  Local  Management  Act,  1855  (t),  and  in  any  other 
parishes  in  which  there  are  more  than  800  ratepayers  ;  but  it 
is  not  to  be  adopted  in  other  parishes  (u),  —  in  which,  therefore, 
the  constitution  of  the  vestry  remains  as  before. 

The  mode  of  its  adoption,  the  number  of  vestrymen  in  each 
case,  according  to  the  amount  of  the  population,  the  mode  of 
their  election,  the  duration  of  their  office,  their  qualification  and 
duties,  are  elaborately  laid  down  in  the  Act,  which  provides 
that  nothing  therein  contained  is  to  extend  to  invalidate  or 
avoid  any  ecclesiastical  law  or  constitution  of  the  Church  of 
England,  except  so  far  as  concerns  the  appointment  of  vestries  ; 
or  to  destroy  any  rights  or  powers  of  Archbishops,  bishops, 
deans,  or  other  clergy,  either  as  individuals  or  corporate 
bodies,  or  in  any  way  to  abridge  or  control  their  ordinary 
jurisdiction  over  any  matter  or  thing  respecting  the  ministers 
thereof  (x). 

The  Act  is  still  in  force,  but,  for  the  general  reasons  stated, 
its  importance  from  the  ecclesiastical  point  of  view  is  now  small, 
and  its  interpretation  has  seldom  come  before  the  courts  (y). 
It  is  sufficient,  so  far  as  the  clergy  are  concerned,  to  state  that 
vestry  meetings  are  not  to  be  held  in  any  church  or  chapel  in 
those  parishes  (z),  and  that  the  right  of  the  rector,  vicar,  or 
perpetual  curate  to  take  the  chair  at  a  vestry  meeting  is  not 
affected  by  the  Act  (a). 

Hobhouse's  Act  has  been  repealed,  as  regards  any  parish 
mentioned  in  either  of  the  Schedules  (A)  and  (B)  of  the 
Metropolis  Local  Management  Act,  1855  (6),  which  (as  amended 
by  the  amending  Act  of  1856  (c)  )  makes  provision  for  the 
constitution  and  election  of  vestries  in  those  parishes.  Similar 
provisions  are  contained  in  these  Acts  as  to  holding  of  vestry 
meetings  in  churches,  and  as  to  the  chairmanship  (d).  Certain 
decisions  on  the  Acts  are  noted  below  (e). 


in  what 
parishes  Act 


its  subject 
matter. 


Saving  of 
ecclesiastical 


Act  now  of 
minor 


cally. 


Metropolis 
Local 


(t)  18  &  19  Viet.  c.  120,  s.  1  ;  see  below. 
(u)  I  &  2  Will.  4,  c.  60,  s.  43. 
(a;)  Sect.  40. 

(y)  Various  points  were  decided  in  R.  v,  St.  Pancras  Churchwardens  (1834),  1 
A.  &  E.  80. 
(z)  Sect.  29. 

(a)  Sect.  30  ;   cf.  ante,  p.  38. 

(b)  18  &  19  Viet.  c.  120. 

(c)  19  &  20  Viet.  c.  112. 

(d)  18  &  19  Viet.  c.  120,  ss.  39,  40. 

(e)  A  churchwarden  of  a  parish  in  Schedule  (B)  is  a  member  of  the  vestry  of  that 
parish  within  the  meaning  of  sect.  54  of  the  Act  of  1855,  and  is  liable  to  a  penalty 
if,  after  becoming  bankrupt,  he  acts  as  a  member  of  such  vestry  :  Leftly  v.  Mon- 
nington  (1879),  4  Ex.  D.  307.     There  is  no  right  to  a  poll  in  the  election  of  church- 
wardens by  these  vestries  :   E.  v.  Tooting  Graveney  Vestry  (1892),  8  T.  L.  R.  555. 
Mandamus  will  lie  to  a  vestry  to  make  a  rate  for  the  rector's  stipend  under  powers 
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Select  vestries       In  several  private   Acts,  for  building  particular  churches, 

by  special        provision  is  made  for  the  appointment  of  select  vestries  (/). 

of  Parfia-0        I*1  some  instances  the  minister,  churchwardens,  overseers  of  the 

merit.  poor,  and  others,  who  have  served    or  paid  fines  for  being 

excused  from  serving    these  offices  ;    in  others  the  minister, 

churchwardens,  overseers  of  the  poor,  and  all  who  pay  to  the 

poor  rate  ;   and  in  some  again  all  who  rent  houses  of  so  much 

a  year  are  appointed  to  be  vestrymen  within  such  parishes, 

and  no  other  persons. 

Position  The  system  of  select  vestries  had  been  adopted  under  the 

™  Mi Church  provisions  of  the  Church  Building  Acts,  for  the  management  of 
Acts, ir  the  ecclesiastical  affairs  of  the  new  parishes  or  districts  created 

by  those  statutes,  and  this  subject  was  fully  treated  of  in  former 
editions  of  this  work.  The  Church  Building  Act,  1851,  however, 
provided  that,  from  and  after  August  7th,  1851,  no  select  vestry 
should  be  formed  under  the  provisions  of  the  Church  Building 
Acts,  and  that  every  such  vestry  already  formed  should  be 
abolished,  and  all  the  powers  and  provisions  therein  enacted, 
relative  to  such  select  vestries,  should  thenceforth  cease  and 
determine  ;  but  all  matters  and  things  theretofore  done  by  any 
such  vestry,  in  pursuance  of  any  powers,  remain  valid  (g). 

conferred  by  a  special  Act  and  held  to  be  transferred  by  the  Acts  of  1855  and  1856 
to  the  vestry  constituted  under  those  Acts  :  R.  v.  St.  George  the  Martyr,  Southwark 
(1892),  61  L.  J.,  Q.  B.  398. 

(/)  Cf.  Richmond  (Vicar)  v.  All  Having  Interest,  [1897]  P.  70. 

(g)  14  &  15  Viet.  c.  97,  s.  23. 


CHAPTEK  IV. 


OF  THE   GOVERNMENT  AND   DISCIPLINE   OF  THE   ECCLESIASTICAL 

BODY. 

IN  our  last  chapter  we  have  spoken  of  what  may  be  con- 
sidered the  legislative  deliberative  councils  of  the  ecclesiastical 
body.  Though  these  councils  may  have  taken  upon  themselves 
from  time  to  time  to  condemn  particular  opinions,  it  does  not 
appear  that  they  legally  had,  or,  in  fact,  ever  attempted  to 
exercise  any  power  or  authority  to  admonish,  suspend,  or 
deprive  or  in  any  manner  punish  the  individual  members 
of  the  ecclesiastical  body. 

For  all  immoral  conduct,  irregularity  in  discharge  of  duty, 
for  preaching  or  maintaining  false  doctrines,  and  for  all  those 
various  offences  which  we  shall  notice  in  the  course  of  this 
work,  every  ecclesiastical  person  may  be  called  to  account  by 
his  ecclesiastical  superior. 

The  ecclesiastical  superior  is  usually  termed  the  Ordinary  (a), 
whether  he  be  Archbishop,  bishop,  or  archdeacon,  and  each 
has  his  own  court  of  justice  for  the  hearing  and  determining  the 
matters  and  causes  of  ecclesiastical  cognisance  within  his 
jurisdiction  (6).  There  are  two  forms  of  procedure  in  such 
courts,  civil  and  criminal  :  the  former  by  a  party  interested  (c), 
in  form  by  libel,  where  the  judgment  is  for  his  benefit  and  is 
enforceable  by  monition  and  sequestration,  as,  for  instance,  a 
proceeding  to  recover  penalties  for  non-residence  under  the 
Pluralities  Act,  1838  (d)  ;  the  latter  by  any  stranger,  in  form 
by  promoting  the  office  of  judge  by  articles,  and  the  judgment 
is  for  penal  consequences  against  the  defendant  pro  salute 
animce  and  deprivation,  as,  for  instance,  a  proceeding 
against  a  clergyman  for  immoral  conduct.  It  is  with  the 
latter  class  of  proceedings  only  that  we  shall  deal  in  this 
chapter. 

It  is  unnecessary  now  to  enter  into  any  description  of  the 
tedious  and  unsatisfactory  procedure  which  was  in  use  in  the 
ecclesiastical  courts  prior  to  the  passing  of  the  Church  Discipline 
Act,  1840  (e).  Since  that  date  the  criminal  proceedings  in 
all  ecclesiastical  courts  have  been  regulated  by  that  Act  and 
two  subsequent  Acts  :  the  Public  Worship  Regulation  Act, 

(a)  Quia  habet  ordinariam  jurisdiction-em  in  jure  proprio  et  njn  per  dzpufafionem  : 
Co.  Litt.  96  a ;  cf.  God.  23. 
(6)  See  post,  p.  170. 

(c)  Cf.  Lee  v.  Fagg  (1874),  L.  R.,  6  P.  C.  38  ;  Noble  v.  Reast,  [1904]  P.  34. 

(d)  1  &  2  Viet.  c.  106,  ss.  32,  114,  post,  p.  477.     Other  cases  of  civil  proceedings 
are  dealt  with  as  they  arise  in  the  book,  e.g.,  sequestration. 

(e)  3  &  4  Viet.  c.  86. 


Restricted 
powers  of 
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matters  of 
discipline. 
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Distinction  of 
civil  and 
criminal 
procedure. 


50 


OF   THE    GOVERNMENT   AND   DISCIPLINE 


Doctrine, 
ritual,  &c., 
dealt  with 
by  Church 
Discipline 
Act,  1840  ; 
ritual,  orna- 
ments, and 
fabric  by 
Public  Wor- 
ship Regula- 
tion Act, 
1874; 


crimes  and 
other  offences 
against 
morality  by 
Clergy  Disci- 
pline Act, 
1892. 


Church 
Discipline 
Act,  1840. 

Legal  tests 
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1874(/),  and  the  Clergy  Discipline  Act,  1892(0).  None  of 
these  Acts  appear  to  apply  to  bishops  (h). 

By  the  Church  Discipline  Act,  1840,  s.  23,  it  was  expressly 
declared  that  no  criminal  suit  or  proceeding  against  a  clerk 
in  holy  orders  of  the  Church  of  England  for  any  offence  against 
the  laws  ecclesiastical  should  be  instituted  in  any  ecclesiastical 
court  otherwise  than  as  provided  by  that  Act  (i).  The  Public 
Worship  Regulation  Act,  1874,  provides  an  alternative  method 
of  procedure  in  cases  where  a  clergyman  is  proceeded  against 
for  the  use  of  unlawful  ornaments  or  decorations,  for  interfering 
unlawfully  with  the  fabric  of  the  church,  or  for  using  unlawful 
services,  rites  or  ceremonies  ;  and  it  is  provided  by  that  Act 
(sect.  18)  that,  where  proceedings  are  taken  under  the  Church 
Discipline  Act,  no  proceedings  shall  be  taken  under  that  Act, 
and  vice  versa. 

The  Clergy  Discipline  Act,  1892,  deals  mainly  with  cases 
ot  crimes  and  other  offences  against  morality  committed  by 
clergymen,  and  expressly  excludes  any  questions  of  doctrine 
or  ritual  (k)  ;  at  the  same  time  it  repeals  the  Church  Discipline 
Act,  1840,  as  respects  any  proceedings  against  a  clergyman 
for  an  offence  for  which  he  can  be  prosecuted  under  the  Act 
of  1892  (I),  the  result  being  that  at  'the  present  time  the 
Church  Discipline  Act  (except  such  portions  as  are  incorporated 
in  the  Clergy  Discipline  Act,  1892)  applies  in  substance  only  to 
offences  in  matters  ecclesiastical,  such  as  doctrine,  ritual,  and 
the  due  and  proper  performance  of  the  services  of  the  Church. 

It  is  proposed  to  deal  first  with  these  matters. 

With  respect  to  the  legal  tests  of  doctrine  by  which  the  court 
will  try  the  soundness  of  the  passages  libelled,  it  is  the  province 
of  the  court  to  ascertain  the  true  construction  of  the  articles 
of  religion  and  formularies  referred  to  in  each  charge  according 
to  the  legal  rules  for  the  interpretation  of  statutes  and  written 
instruments,  and  then  to  ascertain  the  plain  grammatical 
meaning  of  the  passages  which  are  charged  as  contrary  to  or 
inconsistent  with  the  doctrine  of  the  Church.  Matters  of 
doctrine  in  which  the  Church  has  prescribed  no  rule  may  be 
discussed  without  penal  consequences,  and  no  rule  is  to  be 
ascribed  to  the  Church  which  is  not  found  expressly  and 
distinctly  stated,  or  which  is  not  plainly  involved  in  or  to  be 
collected  from  the  written  law  of  the  Church  (II).  The  obliga- 
tions of  the  clergy  in  matters  of  doctrine  are,  it  is  said,  twofold, 
to  declare  assent  and  consent  to  the  Book  of  Common  Prayer, 

(/)  37  &  38  Viet.  c.  85. 

(g)  55  &  56  Viet.  c.  32.  The  special  procedure  under  the  Benefices  Act,  1898, 
where  incumbents  neglect  to  perform  the  ecclesiastical  duties  of  the  benefice, 
is  dealt  with  s.v.,  post,  p.  160. 

(h)  Exparte  Read  (1888),  13  P.  D.  221,  post,  pp.  79  and  115. 

(i)  An  Archbishop's  commissary  on  a  visitation  has  no  power  to  deprive  a  dean 
for  simony,  but  must  proceed  under  the  Act  of  1840  :  The  Dean  of  York's  Case.  R 
v.  Archbishop  of  York  (1841),  2  Q.  B.  1. 

(k)  Sect.  13  (1)  (a). 

(I)  Sect.  14  (3). 

(II)  Williams  v.  Bishop  of  Salisbury  (1863),  2  Moo.,  P.  C.  (N.  S  )  375. 
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Sermons. 


The  Prayer 
Book. 


and  to  subscribe  the  Thirty-nine  Articles.  The  court  will  not 
consider  quo  animo  the  Articles  are  subscribed,  but  it  will 
examine  the  doctrines  impeached,  and  see  if  they  violate  the 
plain  grammatical  intent  and  meaning  of  the  Prayer  Book  or 
the  Articles.  If  the  Article,  without  violating  the  ordinary  The  Articles. 
rules  of  construction  or  grammatical  sense,  admits  of  several 
meanings,  such  opinion  may  be  lawfully  avowed  and  main- 
tained ;  or  if  a  doctrine  is  shown  to  have  been  held  without 
offence  by  eminent  divines,  then,  even  though  it  may  not  be 
easily  reconciled  with  the  plain  meaning  of  the  Articles,  blame 
will  not  be  imputed  to  those  who  hold  it.  In  construing  the 
meaning  of  sermons,  the  court  will  allow  greater  latitude  of 
interpretation  than  could  be  allowed  to  the  construction  of  the 
Prayer  Book  and  Articles,  and  it  will  allow  it  to  be  shown  that 
the  preacher  did  not  intend  to  contravene  the  statute  of 
Elizabeth,  or  to  promulgate  doctrines  inconsistent  with  the 
Prayer  Book.  There  are  many  matters  of  doctrine  dehors  both 
the  Prayer  Book  and  the  Articles,  as  to  which  entire  freedom 
of  opinion  may  be  allowed,  but  the  Articles  and  Prayer  Book 
must  be  taken  by  all  who  have  subscribed  them  to  contain 
the  doctrines  of  the  Church  of  England,  and  to  be,  so  far 
as  there  set  forth,  in  accordance  with  Scripture.  In  the 
construction  of  the  statute  of  Elizabeth,  the  word  advisedly 
means  deliberately,  that  is  to  say,  intentionally,  with  an 
express  and  avowed  purpose  (m).  It  points  to  the  deliberate 
act  of  the  party  charged,  and  not  to  a  casual  expression  dropped 
unadvisedly  (n). 

This  decision  was  substantially  affirmed  upon  appeal,  in  the  General  rules, 
course  of  which  it  was  further  held,  that  whether  a  beneficed 
clergyman  published  only  or  preached  sermons  containing 
erroneous  doctrine  was  immaterial,  the  offence  in  either  case 
being  the  same  ;  that  it  was  not  necessary  in  order  to  complete 
the  offence  that  the  doctrine  propounded  and  complained  of 
should  be  fully  intelligible,  that  it  was  enough  if  it  was  contrary 
or  repugnant  to  the  doctrine  laid  clown  in  the  Articles.  And 
further,  that  the  court  would  not  allow  any  discussion  as  to  the 
conformity  or  non-conformity  of  the  Articles  with  the  Holy 
Scriptures  (n). 

It  is  not  competent  to  a  clergyman  of  the  Church  of  England 
to  teach  or  suggest  that  a  hope  may  be  entertained  of  a  state  of 
things  contrary  to  what  the  Church  expressly  teaches  or  declares 
will  be  the  case  (o). 

A  clergyman  who  maintains  and  publishes  doctrines  contrary 
to  the  articles  and  formularies  of  the  Church,  commits  an 
ecclesiastical  offence  under  sect.  3  of  the  Church  Discipline  Act. 
In  the  case  of  Sheppard  v.  Bennett  (p)  the  defendant  was 
charged  with  maintaining — first,  that  in  the  sacrament  of  the 

(m)  Burder  v.  Heath  (1861),  5  L.  T.  257. 

(n)  Heath  v.  Burder  (1862),  15  Moo.,  P.  C.  1. 

(o)  Williams  v.  Bishop  of  Salisbury  (1863),  2  Moo.,  P.  C.  (N.  S.)  375. 

(p)  (1870-1),  L.  R.,  3  A.  &  E.  167  ;  L.  R.,  4  P.  C.  371. 

4-2 


Offences 

against 

doctrine. 


52  OF   THE    GOVERNMENT   AND   DISCIPLINE 

Lord's  Supper  there  is  an  actual  presence  of  the  true  body 
and  blood  of  our  Lord  in  the  consecrated  bread  and  wine,  by 
virtue  of  and  upon  consecration  without  or  external  to  the 
communicant,  irrespective  of  the  faith  and  worthiness  of  the 
communicant,  and  separately  from  the  act  of  reception  by  the 
communicant ;  second,  that  the  communion  table  is  an  altar 
of  sacrifice,  at  which  the  priest  appears  in  a  sacerdotal  position 
at  the  celebration  of  the  Holy  Communion,  and  that  at  such 
celebration  there  is  a  great  sacrifice  or  offering  of  our  Lord  by 
the  ministering  priest,  in  which  the  mediation  of  our  Lord 
ascends  from  the  altar  to  plead  for  the  sins  of  men  ;  and  third r 
that  adoration  is  due  to  Christ  present  upon  the  altar,  or 
communion  table  of  churches,  in  the  sacrament,  under  the  form 
of  bread  and  wine,  on  the  ground  that  under  their  veil  are  the 
body  and  blood  of  our  Lord.  When  the  case  came  on  appeal 
before  the  Privy  Council,  their  lordships  adopted  the  principle 
laid  down  in  the  judgment  in  the  Gorham  case  (q)  : — "  This 
court  has  no  jurisdiction  or  authority  to  settle  matters  of  faith, 
or  to  determine  what  ought  in  any  case  to  be  the  doctrine  of 
the  Church  of  England.  Its  duty  extends  only  to  the  con- 
sideration of  that  which  is  by  law  established  to  be  the 
doctrine  of  the  Church  of  England  upon  the  true  and  legal 
construction  of  the  articles  and  formularies."  They  decided 
that  though  the  language  used  by  the  defendant  was  both 
rash  and  inconsiderate,  yet  the  passages  extracted  did  not, 
in  terms,  sufficiently  contradict  the  articles  and  formularies 
of  the  Church  so  as  to  render  the  defendant  subject  to  a. 
criminal  and  penal  proceeding. 

Their  lordships  further  declared  the  true  doctrines  of  the 
Church  in  reference  to  the  matters  on  which  the  charge  against 
the  defendant  had  been  founded  :  (1)  that  the  Church  of 
England  holds  and  teaches  affirmatively  that  in  the  Lord's 
Supper  the  body  and  blood  of  Christ  are  given  to,  taken,  and 
received  by  the  faithful  communicant.  That  to  this  extent  a, 
presence  of  Christ  in  the  ordinance  to  the  soul  of  the  worthy 
recipient  is  implied.  As  to  the  mode  of  this  presence  the 
Church  affirms  nothing  except  that  "  the  body  of  Christ  is. 
given,  taken,  and  eaten  in  the  Supper  only  after  an  heavenly 
and  spiritual  manner,"  and  that  "  the  mean  whereby  the  body 
of  Christ  is  received  and  eaten  in  the  Supper  is  faith  "  (Article 
28).  Any  other  presence  than  this — any  presence  which  is 
not  a  presence  to  the  soul  of  the  faithful  receiver — the  Church 
does  not  by  her  articles  or  formularies  affirm  or  require  her 
ministers  to  accept.  (2)  That  the  altar  is  no  longer  an  altar 
of  sacrifice,  but  merely  a  table,  at  which  the  communicants 
paitake  of  the  Lord's  Supper,  and  that  it  is  not  lawful  for  a 
clergyman  to  contradict  expressly  or  by  inference  any  propo- 
sition contained  in  the  31st  Article  of  religion  or  plainly 
deducible  therefrom,  or  to  teach  that  the  sacrifice  or  offering 

(q)  Gorham  v.  Bishop  of  Exeter  (1850),  Moore's  Special  Report. 
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of  Christ  upon  the  cross,  or  the  redemption,  propitiation,  or 
satisfaction  wrought  by  it,  is  or  can  be  repeated  in  the  ordinance 
of  the  Lord's  Supper  ;  or  that  in  the  ordinance  of  the  Lord's 
Supper  there  is,  or  can  be,  any  sacrifice  or  offering  of  Christ 
which  is  efficacious,  in  the  sense  in  which  Christ's  death  is 
efficacious,  to  procure  the  remission  of  the  guilt  or  punishment 
of  sins.  (3)  That  the  doctrine  that  adoration  is  due  to  the 
consecrated  elements  is  contrary  to  law,  and  has  been 
•condemned  (r). 

Articles  of  charge  were  exhibited  against  a  clerk  in  holy  orders 
and  incumbent  of  a  vicarage  and  parish  church  for  an  offence 
against  the  laws  ecclesiastical  of  the  realm,  in  having  printed, 
published,  and  set  forth  certain  volumes  of  sermons,  in  which  he 
advisedly  maintained  and  affirmed  doctrines  directly  contrary 
or  repugnant  to  and  inconsistent  with  divers  of  the  Thirty-nine 
Articles  of  religion  and  formularies  of  the  Church  of  England. 
The  alleged  errors  included — ( 1 )  the  denial  that  Christ  had  made 
&n  atonement  or  reconciliation  for,  or  had  been  made  a  sacrifice 
to  reconcile  the  Father  to  us,  or  that  there  is  any  need  of  any 
atonement  or  sacrifice,  or  any  place  for  such  in  the  purpose  of 
God  ;  (2)  the  holding  of  opinions  as  to  the  Incarnate  Godhead  of 
our  Lord,  and  the  doctrine  of  the  Holy  Trinity,  contrary  to  the 
articles  and  formularies  of  the  Church  ;  (3)  the  affirming,  on 
his  own  simple  assertion,  that  whole  passages  of  canonical  books 
of  the  Old  and  New  Testament  are  without  any  authority 
whatever,  as  being  contrary  to  the  teaching  of  Christ  con- 
tained in  other  of  the  canonical  books.  These  charges  were 
held  to  be  proved  as  being  repugnant  to  and  inconsistent 
with  the  Articles  of  religion,  without  reference  to  the  formu- 
laries, and  sentence  of  deprivation  was  pronounced  against 
the  defendant,  unless  within  a  week  he  should  expressly 
and  unreservedly  retract  his  errors  ;  this  he  refused  to 
do  (s). 

The  doctrines  that  baptism  is  a  sacrament  generally  necessary  Baptismal 
to  salvation,  but  that  the  grace  of  regeneration  does  not  so  regeneration, 
necessarily  accompany  the  act  of  baptism  that  regeneration 
invariably  takes  place  after  baptism  ;  that  baptism  is  an 
effectual  sign  of  grace,  by  which  God  works  invisibly  in  us,  but 
only  in  such  as  worthily  receive  it,  in  whom  alone  it  has  an 
wholesome  effect ;  that,  without  reference  to  the  qualification 
of  the  recipient,  baptism  is  not  in  itself  an  effectual  sign  of 
grace  ;  that  infants  baptised,  and  dying  before  actual  sin,  are 
certainly  saved,  but  that  in  no  case  is  regeneration  in  baptism 
unconditional,  are  not  repugnant  to  the  doctrines  of  the  Church 
of  England  (t). 

The  use  of  unauthorised  ritual  and  ornaments  is  an  offence  Ritual 
under  sect.  3  of  the  Act  of  1840.     What  constitutes  such  an  offences. 


(r)  Martin  v.  Mackonochie  (No.  1)  (1868),  L.  R.,  2  P.  C.  365,  post,  p.  578. 

(*)   Voysey  v.  Noble  (1870-1),  L.  R.,  3  P.  C.  357. 

(/)  Gorham  v.  Bishop  of  Exeter  (1850),  Moore's  Special  Report. 
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offence  is  fully  considered  in  the  latter  part  of  this  work  under 
the  several  appropriate  heads  (u). 

The  Act  of  1840  also  covers  a  miscellaneous  class  of  offences, 
mainly  in  connection  with  the  services  of  the  Church.  Thus 
a  proceeding  against  an  incumbent  for  shutting  up,  and  refusing 
to  perform  service  in,  one  of  two  churches  of  the  parish,  was  held 
to  be  properly  instituted  under  the  Act  (x)  ;  and  it  is  likewise 
an  offence  under  the  Act  for  a  clergyman  to  perform  publicly 
any  of  the  services  of  the  Church  of  England,  without  lawful 
authority,  in  a  parish  without  the  consent  and  against  the 
express  wish  of  the  incumbent  (y),  such  offences  being  aggra- 
vated where  the  clergyman  has  disobeyed  the  lawful  order  or 
inhibition  of  the  ordinary  (y). 

Under  the  same  Act  a  parishioner  can  in  proper  cases 
proceed  against  the  incumbent  of  his  parish  for  unlawfully 
refusing  to  administer  the  Holy  Communion  (z). 

The  offence  of  simony  is  also  punishable  under  the  Act  of 
1840,  and  not  under  the  Act  of  1892  (a). 

As  stated,  the  Act  of  1892  has  replaced  the  Act  of  1840  with 
regard  to  certain  offences,  and  the  courts  will  discourage  any 
attempt  to  utilise  the  alternative  procedure  of  the  Act  of  1840 
where  the  Act  of  1892  is  applicable.  Thus  the  offence  of 
"  occasioning  scandal,"  under  the  Act  of  1840,  cannot  be 
entertained  in  a  criminal  suit  under  that  Act  against  a  clergy- 
man in  any  case  where  the  acts  which  appear  to  have  occasioned 
the  scandal  are  immoral  acts  within  the  75th  Canon  of  1603 
and  constitute  an  offence  in  respect  of  which  the  defendant  has. 
not  been  proved  guilty  ;  the  court,  under  the  1892  Act,  being  the 
only  ecclesiastical  court  having  jurisdiction  to  inquire  as  to  the 
truth  of  the  immoral  acts  or  offences  so  occasioning  the  scandal  (6). 

The  Church  Discipline  Act,  1840,  enacts  that  in  every  case 
of  any  clerk  in  holy  orders  of  the  Church  of  England  who  may 
be  charged  with  any  offence  against  the  laws  ecclesiastical,  or 
concerning  whom  there  may  exist  scandal  or  evil  report  as 
having  offended  against  the  said  laws,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  within  which  the  offence  is  alleged  to 
have  been  committed  on  the  application  of  any  party  com- 
plaining or,  if  he  shall  think  fit,  on  his  own  mere  motion,  to 
issue  a  commission  under  his  hand  and  seal  to  five  persons,  of 
whom  one  shall  be  his  vicar -general,  or  an  archdeacon  or  a  rural 
dean  within  the  diocese,  for  the  purpose  of  making  an  inquiry 
as  to  the  grounds  of  the  charge  (c). 

(u)  See  post,  pp.  404,  408,  578.  The  acts  complained  of,  and  the  law  contra- 
vened, must  be  stated  clearly  in  the  articles:  Martin  v.  Mackonochie  (No.  1) 
(1867),  36  L.  J.,  Eccl.  25. 

(x)  Rugg  v.  Bishop  of  Winchester  (1868),  L.  R.,  2  P.  C.  223. 

(y)  Neftbitt  v.  Wallace,  [1901]  P.  354.  It  was  contended  unsuccessfully  that  there 
was  no  public  performance  ;  the  building  was  an  unconsecrated  parish  room. 

(2)  Jenkins  v.  Cook  (1876),  1  P.  D.  80 ;  Swayne  v.  Benson  (1889),  6  T.  L.  R.  7  ; 
Thompson  v.  Dibdin,  [1912]  A.  C.  533. 

(a)  The  Dean  of  York's  Case  ;  R.  v.  Archbishop  of  York  (1841),  2  Q.  B.  1  ;  Beneficed 
Clerk  v.  Lee,  [1897]  A.  C.  226. 

(b)  Bowman  v.  Lax,  [1910]  P.  300.     The  Act  of  1892  appears  to  render  the  case  of 
Borough  v.  Collins  (1890),  15  P.  D.  81,  obsolete. 

(c)  Sect.  3. 
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The  application  to  the  bishop  of  the  diocese  may  be  made 
by  a  stranger  who  is  not  a  parishioner,  and  a  responsive  plea, 
stating  that  the  suit  was  being  promoted  contrary  to  the  wish 
and  desire  of  the  parishioners,  and  that  the  promoter  had  a  pew 
in  an  independent  chapel,  was  ordered  to  be  struck  out  as 
irrelevant  (d). 

.For  a  long  time  it  was  a  matter  of  contention  whether  the 
issuing  of  such  a  commission  was  or  was  not  a  matter  in  the 
discretion  of  the  bishop  (e).  This  question  was  discussed  at 
great  length  in  the  case  of  R.  (Julius)  v.  Bishop  of  Oxford  (/ ). 
An  application  was  made  for  a  writ  of  mandamus  commanding 
the  Bishop  of  Oxford,  pursuant  to  the  provisions  of  the  Act 
of  1840,  either  to  issue  a  commission  under  his  hand  and  seal 
for  the  purpose  of  making  inquiry  as  to  the  grounds  of  the 
charge  preferred  or  to  send  the  case  by  letters  of  request  to  the 
Court  of  Appeal  of  the  province,  to  be  there  heard  and  deter- 
mined according  to  the  law  and  practice  of  the  court.  It  was 
unanimously  decided  by  the  House  of  Lords  that  the  above 
section  gave  the  bishop  complete  discretion  to  issue  or  decline 
to  issue  such  commission.  The  civil  courts  will  not  issue  a 
prohibition  to  prevent  a  bishop  from  proceeding  with  a  com- 
mission until  he  has  inquired  into  objections  against  the 
applicant,  as  he  is  not  obliged  to  hear  any  such  objections  (g)  ; 
and  it  appears  that  there  is  no  duty  cast  on  the  bishop  by  the 
statute,  unless  perhaps  a  duty  to  hear  and  consider  the 
application  (h). 

If  in  place  of  issuing  a  commission  the  bishop  should  proceed 
personally  and  without  process  in  court  to  inquire  into  and 
adjudicate  upon  the  alleged  offence,  such  adjudication  in  favour 
of  the  accused  would  be  no  bar  to  a  subsequent  proceeding.  A 
charge  of  preaching  erroneous  doctrine  was  formally  presented 
to  the  bishop  against  the  incumbent  of  a  living  in  the  patronage 
of  the  bishop,  with  a  request  that  the  bishop  would  send  the 
charge  for  decision  in  the  Arches  Court,  by  letters  of  request. 
The  bishop  sent  a  copy  of  this  charge  to  the  incumbent,  and 
called  upon  him  by  letter,  in  which  he  expressed  his  view  of  the 
charge,  to  give  such  explanations  of  his  doctrine  as  might 
prevent  the  granting  of  letters  of  request  ;  the  incumbent 
forwarded  such  statement  of  his  doctrine,  and  the  bishop  wrote 
another  letter  in  reply,  in  which  he  stated,  inter  alia,  "  Though 
I  esteem  your  opinion  erroneous,  still  it  does  not  appear  to  me 
to  be  one  which  the  Church  has  censured,  and  I  do  not  think  it 
my  duty  to  seek  in  the  ecclesiastical  courts  for  an  authoritative 
decision  thereon.  ...  I  trust,  therefore,  that,  without  my 
having  recourse  to  further  steps,  I  may  rest  on  the  assurance 
that  you  will  herein  submit  to  my  judgment  when  I  admonish 
you,  as  I  now  do."  It  was  held  that  there  had  been  in  this  case 

(d)  Combe  v.  Edwards  (1875),  L.  R.,  4  A.  &  E.  390. 

(e)  Cf.  R.  v.  Bishop  of  Chichester  (1860),  29  L.  J.  ,  Q.  B.  23. 
(/)  (1880),  5  App.  Cas.  214. 

(g)  Ex  parte  Edwards  (1873),  L.  R.,  9  Ch.  138. 

(h)  Julius  v.  Bishop  of  Oxford  (1880),  5  App.  Cas.  214.  per  Lord  Blackburn. 
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no  adjudication  by  the  bishop  upon  the  charge  preferred  against 
the  incumbent,  so  as  to  make  the  issuing  of  a  commission  to 
inquire  into  the  charge  by  the  Archbishop  under  the  powers  of 
this  statute  an  excess  of  jurisdiction  (i). 

Preliminaries        A  notice  of  the  intention  to  issue  the  commission  under  the 

before  issuing  hand  of  the  bishop,  containing  an  intimation  of  the  nature  of 

sionC°mmlS      *ke  aUeged  offence,  with  the  names,  condition,  and  residence  of 

the  party  applying  for  the  commission,  must  be  sent  by  the 

bishop  to  the  accused  party  fourteen  days  at  least  before  issuing 

the  commission  (&);  and  it  should  be  remembered  that  every 

particular  required  in  this  notice  must  be  strictly  and  exactly 

complied  with. 

Proceedings  The  commissioners,  when  appointed,  are  to  proceed  to 
of  the  com-  examine  witnesses  upon  oath,  to  ascertain  whether  there  be 
missioners.  sufficient  primd  facie  grounds  for  instituting  any  fuither 
proceedings  against  the  party  accused.  Notice  of  the  time  and 
place  of  "their  meeting  for  these  purposes  must  be  given  under 
the  hand  of  one  of  them  to  the  party  accused  seven  days  at 
least  before  the  meeting  ;  and  the  party  accused,  or  an  agent 
on  his  behalf,  may  attend  the  proceedings  of  the  commissioners, 
and  may  cross-examine  the  witnesses  produced  in  support  of 
the  charge,  or  produce  and  examine  witnesses  for  the  defence  ; 
or  the  commissioners  may  themselves  summon  any  witnesses 
whom  they  may  think  necessary  or  proper  (I). 

Proceedings          These  preliminary  proceedings  are  to  be  public,  unless  on  the 

to  be  Publlc     special  application  of  the  accused  party  the  commissioners  shall 

application  of  direct  that  the  whole  or  any  part  of  the  proceedings  shall  be 

the  accused,     private.     And    when    these    proceedings,    whether    public    or 

private,  shall  have  been  closed,  one  of  the  commissioners  shall 

openly  and  publicly  declare  the  opinion  of  the  majority,  whether 

there  be  sufficient  primd  facie  ground  for  instituting  further 

proceedings  (I)  ;    and  these  words  have  been  said    to    mean, 

whether  in  the  opinion  of  the  commissioners  there  is  such 

evidence  as,  in  reasonable  probability  and  with  due  regard  to 

justice,  would  obtain  a  verdict  if  further  proceedings  were 

instituted  (ra). 

Depositions  of  The  commissioners,  or  any  three  of  them,  shall  transmit  to  the 
ah^whtnesses  Bishop,  under  their  hands  and  seals,  the  depositions  of  the 
report.6  witnesses  taken  before  them,  and  the  opinion  of  the  majority  of 

the  commissioners  present  at  the  inquiry,  as  to  whether  there  be 
any  ground  for  further  proceedings,  which  report  is  to  be  filed 
in  the  registry  of  the  diocese,  and  if  the  party  accused  hold  any 
preferment  in  any  other  diocese,  the  bishop  to  whom  the  report 
is  made  is  to  transmit  a  copy  thereof  and  of  the  depositions  to 
the  bishop  of  such  other  diocese  ;  and  also,  upon  the  application 
of  the  party  accused,  he  is  to  cause  a  copy  of  the  same  to  be 
delivered  to  him  on  payment  of  a  reasonable  sum,  not  exceeding 

(i)  Ex  parte  Denison  (1854),  4  E.  &  B.  292. 

(k)  3  &  4  Viet.  c.  86,  s.  2. 

(I)  Sect.  4. 

(ra)  Bishop  of  London  v.  Bomvell  (1860),  6  Jur.  (N.  S.)  709. 
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twopence  for  each  folio  of  ninety  words  (n).  The  proper 
function  and  course  of  proceeding  of  the  commission  is  simply 
to  advise  the  bishop  on  the  matters  which  are  alleged  before 
him,  leaving  the  bishop  to  take  his  own  course  after  that  has 
been  done  (o), 

At  this  stage  of  the  proceedings,  or  at  any  other,  if  both  the 
party  accused  and  the  party  complaining  consent  in  writing,  the 
bishop  may,  without  any  further  proceedings,  pronounce  such 
sentence  as  he  may  think  fit  :  provided  it  does  not  exceed  the 
sentence  which  might  have  been  pronounced  in  due  course  of 
law.  And  all  such  sentences  are  good  and  effectual,  and  to  be 
enforced  by  the  same  means,  as  if  pronounced  after  a  regular 
hearing  as  hereinafter  mentioned  (p). 

If  the  commissioners  report  that  there  is  ground  for  further 
proceedings,  and  the  bishop,  or  the  party  complaining,  there- 
upon thinks  proper  to  proceed  further  against  the  accused, 
articles  are  to  be  drawn  up,  to  be  approved  and  signed  by  a 
barrister  (q],  which,  together  with  a  copy  of  the  depositions 
taken  before  the  commissioners,  are  to  be  filed  in  the  registry 
of  the  diocese  ;  and  the  party  complaining  and  the  accused,  or 
any  one  on  behalf  of  such  parties,  is  entitled  to  inspect  these 
documents  without  fee  ;  and  on  demand  may  have  from  the 
registrar  copies  of  the  same,  on  payment  of  a  sum  not  exceeding 
twopence  for  each  folio  of  ninety  words  (r).  A  copy  of  the 
articles  so  filed  in  the  registry  of  the  diocese  (and  every  notice 
and  requisition  given  or  made  in  pursuance  of  the  Act  (s) )  is 
to  be  forthwith  served  upon  the  party  accused  personally, 
or  by  leaving  them  at  the  residence  house  of  any  preferment 
holden  by  him,  or,  if  there  be  no  such  house,  at  his  usual  or  last 
known  place  of  residence  ;  and  such  articles  cannot  be  proceeded 
on  until  fourteen  days  have  expired  after  the  day  on  which  the 
copy  was  so  served  (t). 

Proceedings  against  a  clerk  in  holy  orders  under  the  Church 
Discipline  Act  for  publishing  heretical  doctrines  are  of  a 
criminal  nature  ;  and  it  is  necessary,  therefore,  that  the  accusa- 
tion should  be  stated  with  precision  in  the  pleadings.  The 
accused  has  a  right  to  know  what  the  real  complaint  against 
him  is,  and  what  meaning  his  accusers  impute  to  the  passages 
complained  of.  The  articles  should  therefore  distinctly  state 
the  opinions  which  the  clerk  has  advisedly  maintained,  and 
must  set  forth  the  passages  of  the  woik  in  which  those  opinions 
are  stated.  They  must  also  specify  the  doctrines  of  the  Church 
which  the  opinions  are  alleged  to  contravene,  and  the  particular 
Articles  of  religion  and  the  formularies  which  contain  such 
doctrine  ;  the  accuser  is  confined  to  the  charges  which  are 

(n)  3  &  4  Viet.  c.  86,  s.  5. 

(o)  Sheppa-rd  v.  Bennett  (1870),  L.  R.,  4  P.  C.  350. 

(p)  Sect.  6. 

(g)  Mouncey  v.  Robinson  (1868),  37  L.  J.,  Eccl.  8. 

(r)  Sect.  7. 

(s)  Sect.  10. 

(t)  Sect.  8. 
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included  and  set  out  in  the  articles,  but  it  is  competent  to  the 
accused  party  to  explain  from  the  rest  of  his  work  from  which 
the  passages  are  extracted  the  sense  or  meaning  of  any  passage 
or  word  challenged  by  the  accuser  (u). 

It  is  the  duty  of  a  promoter  to  prosecute  the  suit  with 
reasonable  expedition,  and  if  he  neglects  to  do  so,  the  court 
may  dismiss  the  suit  (x). 

At  any  time  after  the  expiration  of  the  fourteen  days  the 
bishop  may  require  the  party  accused  to  appear  before  himr 
personally  or  by  his  agent,  at  the  option  of  the  accused,  to 
answer  the  articles  within  such  time  as  the  bishop  may  think 
proper  ;  and  if  the  party,  when  he  appears,  admits  the  truth 
of  the  articles,  the  bishop,  or  his  commissary  appointed  for  that 
purpose,  may  at  once  pass  sentence  on  him  according  to  the 
ecclesiastical  law  (y). 

If,  on  the  other  hand,  the  party  accused  refuses  or  neglects  to 
appear  (z),  or,  upon  appearance,  makes  any  other  answer  to 
the  articles  than  an  unqualified  admission  of  their  truth,  the 
bishop  may  proceed  to  hear  the  cause,  with  the  assistance  of 
three  assessors,  to  be  nominated  by  him  ;  and,  upon  hearing 
the  cause,  the  bishop  shall  determine  the  same,  and  pronounce 
sentence  (a). 

Of  the  three  assessors  here  spoken  of,  one  must  be  either 
An  advocate,  who  has  practised  not  less  than  five  years  in 

the  court  of  the  Archbishop  of  the  province  ;   or, 
A  serjeant  at  law  ;  or, 

A  barrister  of  seven  years'  standing  at  the  least ; 
and  another  of  them  must  be  either 

The  dean  of  his  cathedral  church,  or  one  of  his  cathedral 

churches,  if  more  than  one  within  the  diocese  ;  or 
One  of  his  archdeacons,  or  his  chancellor  (6). 

All  sentences  thus  pronounced  by  the  bishop  or  by  his 
commissary,  in  pursuance  of  this  Act,  are  as  good  and  effectual 
in  law,  and  may  be  enforced  by  the  same  means,  as  a  sentence 
pronounced  by  an  ecclesiastical  court  (c). 

It  may  be  here  observed,  that  it  is  provided,  that  in  case  the 
bishop,  who  would  otherwise  have  to  act  in  any  of  these  proceed- 
ings, happens  to  be  the  patron  of  any  preferment  held  by  the 
party  accused,  the  Archbishop  of  his  province  shall  in  all  cases 
act  in  his  stead,  save  only  in  the  sending  a  case  by  letters  of 
request  to  the  Court  of  Appeal  ;  which  a  bishop,  being  the 
patron,  is  allowed  to  do  notwithstanding  (d).  Subject 
to  this,  the  mere  fact  that  the  bishop  is,  by  his  secretary, 

(u)  Heath  v.  Burder  (1860),  6  Jur.  (N.  S.)  785  ;  Williams  v.  Bishop  of  Salisbury 
(1863),  2  Moo.,  P.  C.  (N.  S.)  375  ;  Sheppard  v.  Bennett  (1871),  L.  R.,  4  P.  C.  350. 

(x)  Sheppard  v.  Bennett  (1870),  L.  R.,  3  A.  &  E.  167. 

(y)  3  &  4  Viet.  c.  86,  s.  9. 

(z)  For  instances  of  proceedings  by  default  see  Swayne  v.  Benson  (1889),  6 
T.  L.  R.  7  ;  Bishop  of  Oxford  v.  Henly,  [1907]  P.  88  ;  [1909]  P.  319. 

(a)  Sect.  11. 

(b)  Ibid. 

(c)  Sect.  12. 

(d)  Sect.  24. 
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promoting  the  suit  does  not,  in  the  absence  of  any  personal 
interest  or  bias,  disqualify  him  from  adjudicating  on  the 
case  (e). 

The  Archbishop  who  sits  on  the  trial  in  such  a  case  is  not 
exercising  his  archiepiscopal  jurisdiction,  but  is  locum  tenens  of 
the  bishop,  in  whose  diocese  the  trial  must  take  place  (/), 
and  is  sitting  as  a  diocesan,  not  as  a  provincial  court.  The 
appeal,  therefore,  to  the  Court  of  Appeal  of  the  province  is 
not  taken  away  when  the  Archbishop  has  sat  for  the  bishop 
in  the  diocesan  court  ;  for  it  is  not  to  be  considered  as  an  appeal 
from  the  Archbishop,  but  as  an  appeal  from  the  diocesan  court, 
whoever  may  have  been  sitting  there  as  judge  (g). 

In  any  case  in  which  the  bishop  may  think  fit,  he  is  em- 
powered, either  in  the  first  instance,  or  after  the  report  of  the 
commissioners  that  there  is  ground  for  further  proceedings, 
and  before  filing  the  articles,  but  not  afterwards,  to  send  the 
case  by  letter^  of  request  to  the  Court  of  Appeal  of  the  province, 
to  be  there  heard  and  determined  (h)  ;  in  which  case,  the  articles 
must  be  confined  to  offences  committed  within  the  diocese  from 
which  the  case  is  sent  (i).  Nor  will  it  be  any  valid  objection 
to  the  sending  of  such  letters  of  request  that  the  bishop  has 
already  given  notice  of  issuing  a  commission,  and  that  such 
notice  has  not  been  withdrawn.  It  will  be  considered  in  such 
a  case  as  sending  the  case  by  letters  of  request  in  the  first 
instance  (k)  ;  in  which  case  the  judge  of  that  court  may  make 
any  orders  of  court  for  the  purpose  of  expediting  the  suit,  or 
improving  the  practice  of  the  court,  or  may  alter  or  revoke 
such  orders  ;  and,  except  by  the  permission  of  the  judge,  there 
cannot  in  such  cases  be  any  appeal  from  any  interlocutory 
decree  (I). 

The  letters  of  request  found  the  jurisdiction  of  the  Court  of 
Arches  and  set  forth  the  grounds  on  which  the  bishop  desires  a 
citation  to  be  issued  (m)  ;  but  it  is  unnecessary  to  state,  in  these 
letters  of  request,  any  matters  over  which  the  judge  cannot 
exercise  jurisdiction,  although  these  may  have  been  inserted 
in  the  report  of  the  commissioners  on  which  the  letters  of 
request  are  founded.  Nor  will  the  insertion  of  an  objectionable 
item  of  charge  vitiate  others  which  are  well  laid  (n).  The  letters 
of  request  are  followed  by  a  citation  and  articles  in  which  the 
nature  of  the  charges  against  a  clergyman  must  be  specifically 
stated  ;  but  it  is  not  competent  for  the  Dean  of  Arches  to  reject 
letters  of  request  sent  by  a  bishop  (o),  or  to  accept  letters  of 
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(e)  R.  v.  Bishop  of  St.  Albans  (1882),  9  Q.  B.  D.  454. 

(/)  R.  v.  Archbishop  of  Canterbury  (1856),  25  L.  J.,  Q.  B.  346. 

(<?)  R.  v.  Judge  of  the  Court  of  Arches,  Exparte  Denison  (1857),  26  L.  J.,  Q.  B.  178. 

(h)  3  &  4  Viet.  c.  86,  s.  13. 

(i)  Homer  v.  Jones  (1845),  9  Jur.  167. 

(k)  Sanders  v.  Head  (1843),  3  Curt.  32 

(/)  3  &  4  Viet.  c.  86,  s.  13. 

(m)  Sheppard  v.  Bennett  (1870),  L.  R.,  4  P.  C.  350. 

(n)  Bonivell  v.  Bishop  of  London  (1861),  14  Moo.,  P.  C.  395. 

(o)  Sheppard  v.  Phillimore  (1869),  L.  R.,  2  P.  C.  450. 
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request  alleging  a  criminal  offence,  unless  they  are  signed  by 
a  bishop  (p). 

A  cause  having  been  sent  by  letters  of  request  to  the  Arches 
Court,  and  the  defendant  having  appeared,  the  bishop,  who  was 
promoter  of  the  cause,  resigned  his  see.  It  was  held  that  the 
cause  had  not  abated,  and  that  it  might  be  continued  at  the 
suit  of  the  same  promoter  in  his  individual  capacity,  on  the 
title  of  the  cause  being  amended  (q).  Similarly,  where  the 
promoter  of  a  suit  appealing  from  a  decision  of  the  Court  of 
Arches  died  after  inhibition  and  citation  had  been  issued,  it 
was  held  to  be  the  duty  of  the  Court  of  Appeal  not  to  permit 
the  abatement  of  the  cause  ;  but  to  allow  a  proper  person  to 
be  substituted  in  the  place  of  the  deceased  appellant,  and  to 
revive  the  appeal  (r). 

In  all  or  any  of  these  proceedings  the  commissioners,  bishop, 
commissary,  assessor  or  judge,  have  the  same  powers  for  com- 
pelling the  attendance  of  witnesses,  the  production,  of  necessary 
documents,  and  for  examining  witnesses  upon  oath,  as  belong 
to  the  ecclesiastical  courts  (s).  The  defendant  is  not  only  a 
competent  witness,  but  he  can  be  compelled  to  give  evidence  (t). 

The  judges  of  the  Court  of  Appeal  of  the  two  provinces  have 
power  to  make  orders  for  the  purpose  of  expediting  suits  and 
otherwise  improving  the  practice  of  the  courts  (u). 

In  a  case  which  had  been  sent  by  letters  of  request  to  the 
Court  of  Arches  the  offence  was  stated  to  consist  of  various 
alterations,  removals,  and  innovations,  which  had  been  made 
and  introduced  by  a  clergyman,  and  the  prayer  was  that  the 
defendant  should  restore  the  church  to  its  former  state.  In 
reply  to  which  it  was  alleged  that  the  alterations  were 
sanctioned  by  the  churchwardens  when  made,  and  had  been 
acquiesced  in  by  a  majority  of  the  pew  renters.  Dr.  Lushing- 
ton,  with  the  consent  of  the  parties,  requested  the  archdeacon 
to  go  over  the  church  and  report  with  a  view  to  a  confirmatory 
faculty  for  such  alterations  as  the  archdeacon  approved.  The 
case  again  coming  before  the  court  on  the  archdeacon's  report, 
Dr.  Lushington  said  :  "  The  parties  having  assented  to  adopt 
the  recommendations  of  the  archdeacon,  I  conceive  it  to  be 
my  duty  to  carry  out  his  report ;  unless,  indeed,  it  contains 
some  glaring  misstatement  of  fact,  or  some  erroneous  conclusion 
of  law.  I  can  never  allow  the  report  to  be  questioned,  except 
for  the  reasons  I  have  just  given."  One  of  the  recom- 
mendations of  the  archdeacon  was  considered  to  be  opposed 
to  a  decision  of  the  Privy  Council,  and  Dr.  Lushington 

(p)  Richards  v.  Fincher  (1873),  L.  R.,  4  A.  &  E.  107. 

(q)  Bishop  of  Winchester  v.  Wix  (1869),  L.  R.,  3  A.  &  E.  19. 

(r)  Elphinstone  v.  Purchas  (1870),  L.  R.,  3  P.  C.  245. 

(s)  3  &  4  Viet.  c.  86,  ss.  17,  18. 

(t)  Bishop  of  Norwich  v.  Pearse  (1868),  L.  R.,  2  A.  &  E.  281  ;  contra,  Burder  v. 
O'Neill  (1863),  9  L.  T.  232. 

(u)  Sect.  13  :  Rules  of  Arches  Court  of  Canterbury  (Jan.,  1867),  St.  R.  &  0. 
Rev.,  1904,  Ecclesiastical  Court,  England,  p.  10 ;  Rules  of  Chancery  Court  of 
York  (May,  1886),  ibid.,  p.  23. 
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therefore  did  not  act  upon  it,  but  ordered  that,  except  as  to 
that  recommendation,  all  the  things  disapproved  of  by 
the  archdeacon  should  be  removed,  and  that  a  confirmatory 
faculty  should  be  granted  as  regarded  the  other  things 
done  (x). 

Every  suit  or  proceeding  must  be  instituted  within  two  Suit  must  be 
years  after  the  commission  of  the  offence  complained  of  (y).  instituted 
Nothing,    therefore,    will    justify    any   proceedings    in   conse-  year^f^ 
quence  of  the  offence,  supposing  two  years  to  have  elapsed  committing 
since  it  was  committed.     So  that,  if  the  charge  should  not  the  offence. 
be  made  known  to  the  bishop  within  that  time,   no  notice 
can  be  taken  of    it  ;    and   if   the   charge  should  be   one    of 
general  immorality,   consisting   of    a  number  of  minor  acts, 
any  evidence  to  support  the  charge  must  be  confined  to  those 
acts  committed  within  the  two  years.     And  so  if  the  offence  is 
committed  a  second  time,  the  period  of  limitation  runs  from  the 
last  time  (a). 

The  suit  or  proceeding  mentioned  in  the  statute  is  not  At  what  stage 
commenced  by  the  issuing  a  commission  under  that  Act,  nor  the  suit  1S 
by  the  report  made  by  the  commissioners,  nor  by  the  filing  of 
articles  in  the  name  of  the  bishop  of  the  diocese,  in  which  the 
alleged  offence  was  committed,  and  service  of  the  same  on  the 
accused.  It  is  commenced  only  when  the  accused  is  served 
with  a  citation  to  appear  at  a  certain  time  and  place  before  a 
competent  court,  to  answer  definite  charges,  as  required  by 
sections  9  and  10.  The  limitation  of  two  years,  therefore,  must 
be  reckoned  to  the  time  of  service  of  the  citation  (b).  It  is 
sufficient  if  the  citation  state  generally  the  nature  of  the  offence 
charged,  since  the  articles  (c)  must  state  it  specifically  ;  and 
it  is  too  late  to  object  to  a  citation  as  showing  no  ecclesiastical 
offence  after  the  accused  clerk  has  appeared  and  prayed  for 
articles.  This  operates  as  a  waiver  (d). 

Ministers   of   peculiars,    or   exempt   places,    are   subject   to  Ministers  of 
proceedings    under    the    Act.     The    peculiars    of     any    arch-  peculiars,  &c. 
bishopric  or  bishopric,  though  locally  situate  in  another  diocese, 
are,  for  the  purposes  of  the  Act,  subjected  to  the  Archbishop  TO  whom 
or  bishop  to  whom  they  belong  ;    and  all  other  peculiars  are,   subjected, 
for  the  purposes  of  the  Act,  subjected  to  the  authority  of  the 
Archbishop  or  bishop  within  the  limits  of  whose  province  or 
diocese  they  are  situate.     And  where  any  peculiar  is  locally 
situate  between  the  limits  of  the  two  provinces,  or  between  the 

•  - 

(x)  Sieveking  v.  Kingsford  (1866),  36  L.  J.,  Eccl.  1. 

(y)  3  &  4  Viet.  c.  86,  ss.  20,  21. 

(a)  See  Barnes  v.  Shore  (1846),  8  Q.  B.  640  ;  Titchmarsh  v.  Chapman  (1843),  3 
Curt.  703.  Sect.  20,  so  far  as  it  deals  with  convictions  in  a  court  of  law,  is  in  effect 
repealed  by  the  Clergy  Discipline  Act,  1892,  s.  14  (3). 

(6)  Ditcher  v.  Denison  (1857),  11  Moo.,  P.  C.  324.  It  does  not  appear  necessary 
that  the  allegation  that  the  offence  has  been  committed  within  two  years  should 
be  specifically  set  out  either  in  the  commission  or  in  the  citation  if  such  statement 
appears  in  the  letter  of  request  (or,  semble,  in  the  articles)  :  Simpson  v.  Flamank 
(1867),  L.  R.,  1  P.  C.  463. 

(c)  Sheppard  v.  Bennett  (1870),  L.  R.,  4  P.  C.  350. 

(d)  Martin  v.  Mackonochie  (No.  1)  (1868),  L.  R.,  2  P.  C.  365. 
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limits  of  any  two  or  more  dioceses,  the  same  is  subjected  to  the 
authority  of  the  Archbishop  or  bishop  of  the  cathedral  church 
to  whose  province  or  diocese  such  peculiar  is  nearest  in  local 
situation  (e). 

Before  judgment  pronounced,  and  at  any  time  during  the 
pendency  of  any  such  proceedings,  if  it  should  appear  to  the 
bishop  that  great  scandal  is  likely  to  arise  from  the  party 
accused  continuing  to  perform  the  service  of  the  Church,  or  that 
his  ministry  will  be  useless  while  the  charge  is  pending,  the 
bishop  may  cause  a  notice  to  be  served  on  him,  inhibiting  him 
from  performing  any  service  of  the  Church  within  the  diocese, 
from  the  expiration  of  fourteen  days  after  service  of  the  notice, 
and  until  sentence  shall  have  been  pronounced.  But  if  the 
party  accused  be  an  incumbent,  he  may,  within  fourteen  days 
after  service  of  the  notice,  nominate  a  fit  person  to  the  bishop 
to  perform  the  services  of  the  Church  during  the  time  while 
he  is  so  inhibited.  And  if  such  person  is  approved  of  by  the 
bishop,  he  may  be  licensed  by  him  accordingly  ;  or  in  case  no 
fit  person  shall  be  nominated  by  the  incumbent,  the  bishop 
shall  make  such  provision  for  the  service  of  the  Church  as  he 
shall  think  necessary.  In  all  cases,  the  stipend  to  such  person 
is  to  be  assigned  by  the  bishop,  and  is  not  to  exceed  the  stipend 
by  law  required  for  the  curacy  of  the  Church  (/),  and  not 
to  exceed  the  moiety  of  the  net  annual  income  of  the  benefice, 
the  payment  of  which  stipend  may,  if  necessary,  be  provided 
for  by  sequestration.  And  such  inhibition  and  licence  may  be 
revoked  by  the  bishop  at  any  time  that  he  may  think  fit  (g). 

The  question  whether  a  judge  of  an  ecclesiastical  court  is 
bound  to  pronounce  an  appropriate  sentence,  where  a  breach 
of  the  law  has  been  established,  is  the  subject  of  two  conflicting 
judgments  of  the  Privy  Council.  In  the  case  of  Martin  v. 
Mackonochie  (h)  it  was  held  "  that  the  judge  has  no  discretion, 
while  finding  the  defendant  guilty  of  ecclesiastical  offences, 
to  absolve  him  from  all  ecclesiastical  censure  or  punishment 
for  those  offences."  In  the  case  of  Read  v.  Bishop  of  Lincoln  (i) 
the  judgment  stated  :  "  The  promoters  of  a  suit  have,  it  is  said, 
a  right,  where  they  have  succeeded  in  establishing  a  breach  of 
the  law,  to  insist  upon  sentence  being  pronounced,  even  if  it 
be  only  a  monition  not  to  repeat  the  offence.  Their  lordships 
are  of  the  opinion  that  the  promoters  have  no  such  right.  If 
the  Archbishop  has  satisfied  himself  that  the  offence  will  not 
be  repeated,  he  is  entitled  to  accept  the  assurance  of  future 
submission,  and  is  not  bound  to  inflict  a  penalty,  and  a  monition 
is  a  penalty." 

Under  the  Act,  sentences  by  a  bishop  or  his  commissary  may 
be  enforced  by  the  like  means  as  a  sentence  pronounced  by  an 

(e)  3  &  4  Viet.  c.  86,  s.  22. 
(/)  See  post,  Stipendiary  Curates. 
(g)  Sect.  14. 

(h)  (No.  3)  (1882),  7  P.  D.  94,  99. 

(i)  [1892]  A.  C.  644,  669.  It  should  be  noted  that  this  was  not  a  case  under  the 
Act  of  1840.  See  post,  p.  115. 
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ecclesiastical  court  of  competent  jurisdiction  (k),  and  if  the  case 
is  sent  by  letters  of  request  to  the  Court  of  Appeal  of  the 
province,  it  is  to  be  there  heard  and  determined  according  to 
the  law  and  practice  of  such  court  (I).  In  practice  it  is  usual 
to  admonish  a  defendant  in  the  first  instance  against  continuing 
the  commission  of  the  ecclesiastical  offence  proved  against 
him  (ra),  and  it  is  after  a  monition  has  been  disregarded  that 
the  court,  for  the  purpose  of  enforcing  its  order,  decrees 
suspension  (n)  or  deprivation  (o),  but  a  sentence  of  sus- 
pension (p),  or  of  deprivation  (g),  may  be  decreed  in  the  first 
instance,  and,  as  a  rule,  a  monition  to  abstain  in  future  from 
the  commission  of  unlawful  acts  is  and  may  properly  be 
attached  to  a  deimitive  sentence  ;  if  the  monition  be  disobeyed, 
the  clerk,  even  if  one  term  of  suspension  has  expired,  upon 
motion  and  without  a  fresh  suit,  may  be  condemned  to  a  fresh 
term  of  suspension  ab  officio  et  beneficio  ;  and  such  a  proceeding 
is  not  in  contravention  of  the  Church  Discipline  Act  (r).  But 
the  fresh  proceedings  must  be  brought  within  a  reasonable  time 
after  the  expiration  of  the  original  sentence  (s).  It  is  com- 
petent for  a  promoter  in  such  a  case  to  commence  a  fresh  suit 
to  obtain  an  order  inflicting  canonical  punishment  (such  as 
deprivation,  degradation,  or  excommunication),  which  cannot 
lawfully  be  inflicted  for  mere  contumacy  or  contempt  (t). 

The  ordinary  sentence  of  deprivation  is  not  limited  to  the 
particular  preferment  or  benefice  stated  in  the  articles  to  be 
held  by  the  defendant,  but  extends  to  all  ecclesiastical  pro- 
motions within  the  jurisdiction  held  by  the  defendant  at  the 
time  sentence  was  pronounced,  and  it  is  contrary  to  the  practice 
of  the  Court  of  Arches  to  pronounce  a  sentence  of  perpetual 
suspension  where  the  court  has  power  to  pronounce  sentence  of 
deprivation  (u). 

At  whatever  stage  of  the  proceedings  the  sentence  may  be  Requiring 
pronounced,  the  bishop  may  annex  to  any  sentence  of  suspension 
for  a  definite  time  a  condition  that  such  suspension  shall  not 
at  the   expiration  of   such  time  be   relaxed,   unless   such   a 
certificate  of  good  behaviour  as  the  bishop  may  think  proper 

(&)  3  &  4  Viet.  c.  86,  s.  12. 

(I)  Sect.  13. 

(m)  Unless  he  clearly  shows  that  he  has  no  intention  of  obeying  the  admonition  : 
Sivayne  v.  Benson  (1889),  6  T.  L.  R.  7. 

(n)  Mackonochie  v.  Lord  Penzance  (1881),  6  App.  Cas.  424 ;  Combe  v.  Edwards 
(1878),  3  P.  D.  103  ;  Combe  v.  De  la  Bere  (1881),  6  P.  D.  157. 

(o)  Voysey  v.  Noble  (1871),  L.  R.,  3  P.  C.  357  ;  Martin  v.  Mackonochie  (No.  3) 
(1885),  8  P.  D.  191 ;  Combe  v.  De  la  Bere  (1881),  22  Ch.  D.  316. 

(p)  Martin  v.  Mackonochie  (No.  2)  (1874),  L.  R.,  4  A.  &  E.  279.  The  formal 
requisites  of  the  sentence  of  suspension  were  considered  in  Morris  v.  Ogden  (1869), 
L.  R.,  4  C.  P.  687. 

(q)  Bishop  of  Norwich  v.  Pearse  (1868),  L.  R.,  2  A.  &  E.  281.  The  form  of  the 
sentence  of  deprivation  is  set  out  in  Bishop  of  Oxford  v.  Henly,  [1909]  P.  319. 

(r)  Mackonochie  v.  Lord  Penzance  (1881),  6  App.  Cas.  424 ;  Combe  v.  Edwards 
(1878),  3  P.  D.  103. 

(s)  Hakes  v.  Cox,  [1892]  P.  110. 

(t)  Martin  v.  Mackonochie  (No.  3)  (1880),  6  P.  D.  87  and  7  P.  D.  94. 

(u)  Martin  v.  Mackonochie  (No.  3)  (1883),  8  P.  D.  191. 
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shall  have  been  exhibited  to  and  approved  of  by  him.  For  it  is 
a  reasonable  condition  that  the  bishop  should  know  how  the 
offending  party  has  conducted  himself  during  his  suspension  (x), 
and  he  is  the  proper  judge  as  to  whether  the  certificate  is  given 
by  parties  to  whom  he  ought  to  give  credit  (y). 

If  after  a  decree  of  suspension  or  deprivation  the  defendant 
refuses  to  pay  obedience  to  the  order  of  the  court,  he  can  be 
proceeded  against  for  contempt,  and  imprisoned  under  a  writ 
de  contumace  capiendo,  issued  out  of  the  Chancery  Division  of 
the  High  Court  of  Justice,  in  accordance  with  the  provisions 
of  53  Geo.  III.  c.  127  (z). 

In  a  case  where  articles  containing  a  great  variety  of  charges 
had  been  exhibited  against  a  clergyman,  sentence  of  suspension 
had  been  passed  in  the  ecclesiastical  court ;  and  after  sentence, 
the  defendant  moved  for  a  prohibition,  on  the  suggestion  that 
some  of  the  articles  contained  charges  cognisable  in  courts  of 
common  law  ;  but  it  was  not  denied  that  others  were  of 
ecclesiastical  cognisance.  The  prohibition  was  refused,  on  the 
ground  that  it  must  be  presumed,  after  sentence,  that  the 
ecclesiastical  court  had  proceeded  upon  those  matters  which 
were  within  its  cognisance  (a). 

The  Act  contains  no  provision  as  to  costs.  It  would  appear 
from  a  case  in  the  Privy  Council,  that  that  court  would  not  in 
all  cases  compel  the  bishop  to  pay  the  costs  of  the  party  pro- 
ceeded against,  and  acquitted.  For  it  was  said  by  Sir  William 
Erie,  in  delivering  the  judgment  of  the  court  :  Their  lordships 
will  further  recommend,  that  this  reversal  of  the  judgment  of 
the  Court  of  Arches  should  be  without  costs  to  the  appellant, 
either  of  this  appeal  or  in  the  court  below,  being  of  opinion 
that  the  bishop,  in  these  proceedings,  was  performing  an 
onerous  duty  of  the  highest  importance  to  the  public, 
imposed  on  him  by  law  without  recompense  or  protection, 
and  that  he  acted  throughout  in  perfect  accordance  with  that 
duty  (b). 

In  a  proper  case  a  defendant  appealing  to  the  Court  of 
Arches  will,  on  the  application  of  the  bishop  as  respondent, 
be  ordered  to  give  security  for  costs  (c). 

If  judgment  is  pronounced  in  the  first  instance  by  the  bishop, 
the  first  appeal  is  to  the  Archbishop,  to  be  heard  in  the  Court 

(x)  Saunder  v.  Davies  (1822),  1  Add.  291  ;  Dicks  v.  Huddesford  (1794),  cited  in 
1  Add.  298  ;  Bishop  of  Lincoln  v.  Day  (1849),  1  Rob.  Eccl.  724. 

(y)  Ex  parte  Rose  (1852),  21  L.  J.,  Q.  B.  339. 

(z)  The  complicated  and  highly  technical  procedure  with  regard  to  significavit 
and  the  writ  de  contumace  capiendo  (cases  of  which  are  seldom  likely  to  arise  in 
practice)  is  considered  in  such  cases  as  EnraghCs  Case  (1881),  6  Q.  B.  D.  376  ; 
Enraght  v.  Lord  Penzance  (1882),  7  App.  Cas.  240  ;  Green  v.  Lord  Penzance  (1881), 
6  App.  Cas.  657  ;  Ex  parte  Cox.  Cox  v.  Hakes  (1887-90),  19  Q.  B.  D.  307  ;  15 
App.  Cas.  506.  The  Ecclesiastical  Courts  Act,  1840  (3  &  4  Viet.  c.  93),  gives  the 
court  power,  if  it  thinks  meet  (with  the  consent  of  the  other  party  to  the  suit),  to- 
order  the  discharge  of  any  party  in  custody  under  such  a  writ. 

(a)  Hart  v.  Marsh  (1836),  5  A.  &  E.  591. 

(b)  Berney  v.  Bishop  of  Norwich  (1863),  36  L.  J.,  Eccl.  10  ;  cf.  Burder  v.  O'Neill 
(1863),  9  L.  T.  232. 

(c)  O'Malley  v.  Bishop  of  Norwich,  [1892]  P.  175. 
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of  Appeal  of  the  province  (d)  ;   and  the  appeal  from  that  court,  to  Privy 
whether  the  cause  shall  have  been  heard  there  in  the  first  Counci1- 
instance  by  letters  of  request,  as  before  mentioned,  or  upon 
appeal  from  the  decision  of  the  bishop,  is  to  the  King  in  council  ; 
and  to  be  heard  before  the  judicial  committee  of  the  Privy 
Council  (e). 

With  respect  to  the  hearing  before  the  Privy  Council,  rules   ^ules  of  Pr°- 
of  procedure,  under  the  Appellate  Jurisdiction  Act,  1876,  were  c 
issued   on  the    15th   of  November,   1876.     Under   these  rules 
either  the  Archbishop  of  Canterbury,  or  the  Archbishop   of 
York,  or  the  Bishop  of  London,  sits  as  an  ex  officio  assessor 
of  the  judicial  committee  of  the  Privy  Council  for  the  hearing 
of  ecclesiastical  appeals,  and  four  bishops  attend  as  assessors 
on  any  such  hearing,   according  to  a  prescribed  rota  (/  ). 

The  judicial   committee   of   the  Privy  Council   has  all  the   Powers  of 
authority  which  could  have  been  exercised  by  the  old  Court  of  ^he  Pr.lvy 
Delegates,  except  the  power  of  giving  final  sentence.     Under 
peculiar  circumstances  the  committee  proceeded  with  a  cause 
as  an  original  cause,  upon  the  completion  of  the  pleadings  and 
proofs  (g).     But  save  in  exceptional  circumstances  the   Privy 
Council  will  remit  the  cause  to  the  court  below  to  decree  such 
lawful  and  canonical  censure  or  punishment  as  to  the  court 
shall  seem  best  (h). 

The  Public  Worship  Regulation  Act,  1874  (i),  has  introduced   Public  Wor- 
an  alternative  (k)  and  more  simple  form  of  procedure  as  regards   shlP  Regu- 
any  unlawful  proceedings  relating  to  the  ritual,  ornaments,  or    1^74^ " 
fabric  of  the  Church.     Proceedings  under  this  Act  are  not  to 
be  deemed  to  be  such  proceedings  as  are  mentioned  in  sect.  23 
of  the  Church  Discipline  Act,  1840  (I).      Nothing   in   the  Act 
is  to  be  construed  to  affect  or  repeal  any  jurisdiction  in  force 
for  the  due  administration  of  ecclesiastical  law  (m). 

Provision  is  made  for  the  appointment  of  a  judge  of  the  Appointment 
Provincial  Courts  of  Canterbury  and  York,  in  the  Act  called  the  and  duties 
judge,    who   thereby   becomes   ex   officio   official   principal  of  °  JU  ge' 
the  Arches  Court  of  Canterbury,  Master  of  the  Faculties  to  the 
Archbishop  of  Canterbury,  and  official  principal  or  auditor  of 
the  Chancery  Court  of  York.     Every  person  appointed  to  be 
the  judge  under  the  Act  is  required  to  be  a  member  of  the 
Church  of  England,  and  to  sign  a  declaration  to  that  effect, 
and  if  he  should  cease  to  be  a  member  of  the  Church  of  England, 
his  office  thereupon  becomes  vacant  (ri). 

The  judge  appointed  under  the  Public  Worship  Regulation  No  new  juris- 
diction. 

(d)  The  Arches  Court  Rules  of  January,  1867,  are  printed  in  36  L.  J.,  Eccl.  1. 

(e)  Sect.  15. 

(/)  Regulje  Generales  printed  in  2  P.  D.  384. 
(g)   Voysey  v.  Noble  (1870),  L.  R.,  3  P.  C.  357. 
(h)  Martin  v.  Mackonochie  (No.  3)  (1882),  7  P.  D.  94. 
(i)  37  &  38  Viet.  c.  85. 

(k)  R.  (Julius)  v.  Bishop  of  Oxford  (1877-8),  4   Q.  B.  D.  245  at  p.  274,  525  at 
p.  602. 

(I)  37  &  38  Viet.  c.  85,  s.  4  ;  see  ante,  p.  50. 
(m)  Sect.  5. 
(n)  Sect.  7. 
c.  5 
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Act,  1874,  is  not  the  judge  of  a  new  court  constituted  by  the 
Act.  The  court  is  the  old  Court  of  Arches  or  the  Chancellor's 
Court  of  York,  and  the  judge  is  the  official  principal  of  the  old 
Provincial  Court  of  Canterbury  or  York,  and  has  all  the  old 
powers  of  those  courts  including  the  power  of  signifying  for 
contempt  if  his  orders  are  disobeyed  (o). 

The  offences  to  which  the  Act  applies  (p)  are,  (1)  any  altera- 
tion in  or  addition  to  the  fabric,  ornaments,  or  furniture  of  a 
church  made  without  lawful  authority,  or  any  decoration 
forbidden  by  law  introduced  into  a  church  ;  (2)  the  using  or 
permitting  to  be  used  by  the  incumbent  within  the  preceding 
twelve  months  in  a  church  or  burial-ground  any  unlawful 
ornament  of  the  minister  of  the  church,  or  the  neglecting 
to  use  any  prescribed  ornament  or  vesture  ;  (3)  the  failing  to 
observe,  or  to  cause  to  be  observed,  by  the  incumbent,  within 
the  preceding  twelve  months,  the  directions  contained  in  the 
Book  of  Common  Prayer  relating  to  the  performance,  in  a 
church  or  burial-ground,  of  the  services,  rites,  and  ceremonies 
ordered  by  the  said  book  ;  or  the  making,  or  permitting  to  be 
made,  any  unlawful  addition  to,  alteration  of,  or  omission  from 
such  services,  rites,  and  ceremonies.  But  it  is  provided  that  no 
proceedings  shall  be  taken  under  the  Act  as  regards  any  altera- 
tion in  or  addition  to  the  fabric  of  a  church  completed  five  years 
before  the  commencement  of  such  proceedings. 

The  term  "  incumbent  "  is  defined  to  mean  the  person  in 
holy  orders  legally  responsible  for  the  due  performance  of 
divine  service  in  any  church  or  of  the  Order  of  the  Burial  of  the 
Dead  in  any  burial  ground  (q ) ;  it  would  appear  therefore  that  an 
ordinary  stipendiary  curate  is  not  within  the  Act.  "  Burial 
ground  "  is  defined  as  any  churchyard,  cemetery,  or  burial 
ground,  or  part  thereof,  in  which  at  the  burial  of  any  corpse 
therein  the  Order  for  the  Burial  of  the  Dead  contained  in  the 
Book  of  Common  Prayer  is  directed  by  law  to  be  used  (q). 

In  Clifton  v.  Ridsdale  (r),  an  incumbent  was  held  to  have 
committed  an  offence  under  the  Act  against  the  laws  ecclesi- 
astical in  wearing  during  the  service  of  the  Holy  Communion 
the  vestments  (s)  known  as  an  alb  and  chasuble,  and  in  setting 
up  and  retaining  without  a  faculty  a  crucifix  on  the  top  of  the 
screen  separating  the  chancel  of  the  church  from  the  body  or 
nave.  The  incumbent  was  further  charged  with  saying  the 
prayer  of  consecration  in  the  service  of  Holy  Communion  while 
standing  at  the  middle  of  the  west  side  of  the  communion  table, 
in  such  wise  that  the  people  could  not  see  him  break  the  bread 
or  take  the  cup  into  his  hand.  On  appeal  it  was  held  in  regard 
to  this  charge  that  an  offence  was  not  established  against  the 
incumbent  merely  by  proof  that  he  stood  whilst  saying  the 

(o)  Dale's  Case  (1881),  6  Q.  B.  D.  376. 

(p)  37  &  38  Viet.  c.  85,  s.  8. 

(q)  Sect.  6. 

(r)  (1876--7),  1  P.  D.  316  ;  2  P.  D.  276. 

(s)  Cf.  Hebbert  v.  Purchas  (1871),  L.  R.,  3  P.  C.  605. 
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prayer  of  consecration  at  the  west  side  of  the  communion  table, 
without  further  evidence  that  the  people  could  not  see  him 
break  the  bread  and  take  the  cup  into  his  hands.  The  incum- 
bent was  further  charged  with  the  use  in  the  service  of  the  Holy 
Communion  of  wafer  bread  or  wafers,  to  wit  bread  or  flour 
made  in  the  form  of  circular  wafers  instead  of  bread  such  as  is 
usual  to  be  eaten.  With  regard  to  this  charge  it  was  held  on 
appeal  that  the  use  of  the  wafer  properly  so  called  would  have 
been  illegal,  but  that  "  bread  made  in  the  form  of  circular 
wafers  instead  of  bread  such  as  is  usual  to  be  eaten  "  was 
ambiguous,  and  applicable  to  the  shape  and  not  the  composition 
of  the  substance  employed,  and  that  the  incumbent  was 
entitled  to  the  benefit  of  the  ambiguity. 

If  the  archdeacon  of  the  archdeaconry,  or  a  churchwarden  of 
the  parish,  or  any  three  parishioners  of  the  parish,  within  which 
archdeaconry  or  parish  any  church  or  burial-ground  is  situate, 
or  for  the  use  of  any  part  of  which  any  burial-ground  is  legally 
provided,  or  in  case  of  cathedral  or  collegiate  churches,  any 
three  inhabitants  of  the  diocese,  being  male  persons  of  full  age, 
who  have  signed  and  transmitted  to  the  bishop  a  declaration 
that  they  are  members  of  the  Church  of  England  (t),  and  who 
for  one  year  next  before  taking  any  proceeding  under  the  Act 
have  had  their  usual  place  of  abode  in  the  diocese  within  which 
the  cathedral  or  collegiate  church  is  situated  (u),  should  be  of 
opinion  that  an  offence  has  been  committed  under  the  Act,  such 
archdeacon,  churchwarden,  parishioners,  or  such  inhabitants  of 
the  diocese,  may,  if  he  or  they  think  fit,  represent  the  same  to 
the  bishop,  by  sending  to  the  bishop  a  form  as  contained  in 
schedule  B  to  the  Act,  duly  filled  up  and  signed,  and  accom- 
panied by  a  declaration  made  by  him  or  them  under  the  Act, 
5  &  6  Will.  IV.  c.  62  (v). 

Succeeding  churchwardens  cannot  be  substituted  for  a 
churchwarden  who  has  instituted  a  suit  for  acts  committed 
during  the  time  he  was  churchwarden  (w). 

If  the  bishop,  after  considering  the  whole  circumstances  of 
the  case,  shall  be  of  opinion  that  proceedings  should  not  be 
taken  on  the  representation,  he  is  to  state  in  writing  the  reason 
for  his  opinion,  to  be  deposited  in  the  registry  of  the  diocese, 
and  transmit  a  copy  to  the  person  complaining  and  the  person 
complained  of,  and  thereupon  the  proceedings  on  such  repre- 
sentation come  to  an  end  (x).  The  bishop  has  an  unfettered  dis- 
cretion, and  if  he  exercises  this,  no  appeal  or  mandamus  will 
lie  (y).  If  thereupon  the  bishop  is  of  opinion  that  further  pro- 
ceedings should  be  taken,  he  is  within  twenty-one  days  (z)  after 
receiving  the  representation  to  transmit  a  copy  to  the  person 

(0  Schedule  A. 

(u)  The  definition  of"  parishioner  "  (sect.  6)  is  mutatis  mutandis  in  these  words. 

(v)  37  &  38  Viet.  c.  85,  s.  8. 

(?/,•)  Harris  v.  Perkins  (1882),  7  P.  D.  31,  161,  q.v. 

(x)  37  &  38  Viet.  c.  85,  s.  9. 

(y)  AUcroft  v.  Bishop  of  London,  [1891]  A.  C.  666. 

(2)  This  is  imperative  :  Howard  v.  Bodington  (1877),  2  P.  D.  203. 
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complained  of,  and  to  require  such  person  and  the  person  making 
the  representation  to  state  in  writing  whether  they  are  willing  to 
submit  to  the  directions  of  the  bishop  without  appeal.  If  the 
parties  are  willing  to  submit  to  the  directions  of  the  bishop 
without  appeal  the  bishop  must  forthwith  proceed  to  hear  the 
matter  of  the  representation,  and  no  appeal  lies  from  his 
judgment  or  monition.  Should  the  parties  not  be  willing  to 
submit  to  the  directions  of  the  bishop,  the  bishop  is  forthwith  to 
transmit  the  representation  to  the  Archbishop  of  the  province, 
and  the  Archbishop  is  forthwith  to  require  the  judge  to  hear 
the  matter  of  the  representation  at  any  place  within  the  diocese 
or  province,  or  in  London  or  Westminster  (a). 

The  judge  is  to  give  not  less  than  twenty-eight  days'  notice  to 
the  parties  of  the  time  and  place  at  which  he  will  proceed  to  hear 
the  matter  of  the  representation,  and  before  proceeding  to  give 
such  notice  is  to  require  from  the  person  making  the  represen- 
tation such  security  for  costs  as  he  may  think  proper.  If  the 
person  complained  of  does  not  within  twenty-one  days  after 
such  notice  send  an  answer  to  the  representation,  he  is  deemed 
to  have  denied  its  truth  or  relevancy  (a). 

In  all  proceedings  before  the  judge  evidence  must  be  given 
viva  voce  in  open  court,  and  upon  oath,  and  in  regard  to  the 
attendance  of  witnesses  and  the  production  of  evidence  the 
judge  has  the  powers  of  a  court  of  record,  in  the  like  manner 
as  a  judge  of  one  of  the  superior  courts  of  law  or  equity.  The 
judge  pronounces  judgment  and  delivers  to  the  parties  on 
application,  and  to  the  bishop,  a  copy  thereof  and  issues  such 
monition  (if  any)  and  makes  such  order  as  to  costs  as  the 
judgment  may  require.  An  appeal  lies  to  His  Majesty  in 
council  and  the  judge  may,  pending  an  appeal,  suspend  the 
execution  of  the  monition  (a).  The  power  of  suspending  the 
execution  of  the  monition  is  one  which  will  be  sparingly  used, 
and  applied  only  where  there  are  very  special  circumstances  (c). 

The  jurisdiction  of  the  judge  is  conferred  by  the  instrument 
of  requisition  sent  by  the  Archbishop,  and  the  judge  has  no 
power  to  act  unless  he  complies  in  all  particulars  with  the  terms 
of  the  requisition.  A  representation  under  the  Act  was 
forwarded  to  the  Bishop  of  Rochester  and  by  him  transmitted 
to  the  Archbishop  of  Canterbury.  The  Archbishop  thereupon 
by  instrument  of  requisition  required  the  judge  to  hear  and 
determine  the  matter  of  the  representation  "  at  any  place  in 
London  or  Westminster,  or  within  the  diocese  of  Rochester  as. 
you  may  deem  fit."  Notice  was  given  that  the  case  would  be 
heard  in  Lambeth  Palace,  which,  although  in  the  province  of 
Canterbury,  is  neither  in  London,  Westminster,  nor  the  diocese 
of  Rochester.  The  case  was  heard  at  Lambeth  Palace,  in  the 
absence  of  the  defendant,  who  from  first  to  last  tooK  no  notice 

(a)  37  &  38  Viet.  c.  85,  s.  9. 

(c)  Clifton  v.  Ridsdale.  Ridsdale  v.  Clifton  (No.  1)  (1876),  1  P.  D.  316,  383,  in 
which  case  the  Privy  Council  suspended  the  execution  of  the  monition  on  one 
point  pending  an  appeal. 
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of  the  proceedings,  and  in  no  way  acquiesced  in  them,  and 
judgment  was  pronounced  against  him.  The  whole  of  the 
proceedings  were  held  to  be  void,  on  the  ground  that  the  judge 
had  no  power  to  hear  the  case  outside  the  limits  prescribed  by 
the  Archbishop  in  the  instrument  of  requisition  (d). 

Obedience  by  an  incumbent  to  a  monition  or  order  of  the  Inhibition  of 
bishop  or  judge  is  enforced  by  an  order  inhibiting  the  incumbent  mcumbent. 
from    performing    any    service    of    the    Church    or    otherwise 
exercising  the  cure  of  souls  within  the  diocese  for  a  term  not 
exceeding  three  months.     At  the  expiration  of  such  term  the 
inhibition  is  not  to  be  relaxed  until  the  incumbent  shall  by 
writing  undertake  to  pay  due  obedience  to  such  monition  or 
order.     If  such  inhibition  remains  in  force  for  more  than  three 
years  from  the  date  of  issuing  the  monition  or  from  the  final 
determination  of  an  appeal  therefrom,  or  if  a  second  inhibition 
in  regard  to  the  same  monition  is  issued  within  three  years 
from  the  relaxation  of  an  inhibition,   any  benefice  or  other 
ecclesiastical  preferment  held  by  the  incumbent  in  the  parish 
in  which  the  church  or  burial-ground  is  situate,  or  for  the  use 
of  which  the  burial-ground  is  legally  provided,  in  relation  to 
which  church  or  burial-ground  such  monition  has  been  issued, 
shall  thereupon  become  void  unless  the  bishop  shall  for  some 
special  reason,  stated  by  him  in  writing,  postpone  for  a  period 
not  exceeding  three  months  the  date  at  which,  unless  such 
inhibition  be  relaxed,  such  benefice  or  ecclesiastical  preferment 
shall  become  void  (e).     A  monition  and  inhibition  pronounced 
under  the  Act  are  a  monition  and  inhibition  by  the  Arches 
Court  in  the  province  of  Canterbury  and  by  the  Chancellor's 
Court  in  the  province  of  York,  and  the  inhibition  can  be  enforced 
by  process  of  significavit  and  writ  de  contumace  capiendo  accord- 
ing to  the  rules  applicable  to  inhibitions  in  the  ecclesiastical 
courts  (/).     Where    the    benefice    held    by    an    incumbent, 
committed  to  prison  for  contempt  of  court,  had  become  void  by 
the  operation  of  the  Act,  it  was  held  that  his  contempt  had  been 
satisfied  by  involuntary  obedience,  and  that  an  application  for 
his  release  was  rightly  made  by  the  bishop  of  his  diocese  (g). 
The  judge,  under  the  Act,  as  Official  Principal  of  the  Chancery 
Court  of  York  or  of  the  Court  of  Arches,  has  power  to  pronounce 
an  incumbent  contumacious  and  to  issue  a  significavit  under  53 
Geo.  III.  c.  127,  to  the  Court  of  Chancery  for  a  writ  de  contumace 
capiendo  to  arrest  the  incumbent  (h). 

Where  a  benefice  or  other  ecclesiastical  preferment  becomes   Appointment 
void  under  the  Act,  the  patron  may  appoint  to  the  same  as  if  *°  V(gd 
the  incumbent  were  dead.     It  is  not  lawful  for  the  patron  at 

(d)  Hudson  v.  Tooth  (1877),  3  Q.  B.  D.  46  ;  cf.  Combe  v.  De  la  Bere  (1881),  22  Ch. 
D.  316  ;  and  Serjeant  v.  Dale  (1877),  2  Q.  B.  D.  558. 

(e)  37  &  38  Viet.  c.  85,  s.  13.     Proceedings  may,  and  generally  will,  be  stayed 
pending  an  appeal :  Ridsdale  v.  Clifton  (No.  1)  (1876),  1  P.  D.  383. 

(/)  Dale's  Case.     Enraghfs  Case  (1881),  6  Q.  B.  D.  376. 
(g)  Dean  v.  Green  (1882),  8  P  D.  79. 

(h)  Green  v.  Lord  Penzance  (1881),  7  Q.  B.  D.  273  ;   6  App.  Gas.  657  ;  Hudson  v. 
Tooth  (1877).  2  P.  D.  125. 
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any  time  to  appoint  to  the  void  benefice  or  other  ecclesiastical 
preferment  the  incumbent  by  whom  the  same  has  been  avoided. 
During  an  inhibition  the  bishop  may  make  due  provision  for 
the  service  of  the  Church  and  the  cure  of  souls,  and  may  raise 
the  sum  required  for  such  provision  by  sequestration  of  the 
profits  of  such  benefice  or  other  ecclesiastical  preferment.  Any 
question  as  to  whether  a  monition  or  order  given  or  issed  after 
proceedings  before  the  bishop  or  judge,  as  the  case  may  be,  has 
or  has  not  been  obeyed  is  to  be  determined  by  the  bishop  or 
judge,  and  any  proceedings  to  enforce  obedience  to  such 
monition  or  order  shall  be  taken  by  direction  of  the  judge  (i). 

In  order  lawfully  to  obey  a  monition  it  is  not  necessary,  unless 
the  judge  shall  so  direct,  to  obtain  a  faculty  from  the 
ordinary  (k). 

Where  a  bishop  is  patron  (I)  of  a  benefice  or  any  ecclesiastical 
preferment  held  by  the  incumbent  proceeded  against,  or  is 
unable  to  act  through  illness,  the  Archbishop  of  the  province 
is  to  act  in  his  place,  and  if  an  Archbishop  is  the  patron,  or 
unable  to  act  through  illness,  then  His  Majesty  may  appoint 
an  Archbishop  or  bishop  to  act  in  his  place  (m). 

A  monition  commanded  an  incumbent  (inter  alia)  to  abstain 
from  wearing  in  the  administration  of  the  Holy  Communion  the 
vestments  known  as  an  alb  or  chasuble  and  a  biretta,  and  from 
all  practices,  acts,  matters  and  things  of  the  same  or  a  like 
nature  to  those  thereinbefore  particularly  set  forth  or  any  of 
them,  or  from  unlawfully  permitting  the  same  or  any  of  them. 
The  inhibition  stated  that  the  incumbent  had  failed  to  obey  the 
monition  in  regard  to  the  matters  therein  mentioned,  and 
proceeded  to  specify  various  acts,  most  of  which  were  expressly 
forbidden  by  the  monition,  and  also  stated  that  the  incumbent 
had  permitted  his  curate  to  wear  at  the  Communion  service 
certain  unlawful  ecclesiastical  vestments,  to  wit,  a  biretta  and 
a  stole,  and  it  inhibited  him  from  officiating  for  three  months 
and  thereafter  until  the  inhibition  should  be  relaxed.  It  was 
held  to  be  within  the  jurisdiction  of  the  judge  to  decide  whether 
the  wearing  a  stole  was  not  an  unlawful  act  of  the  same  or  a 
like  nature  to  those  mentioned  in  the  monition,  and  a  prohibition 
to  restrain  proceedings  upon  the  inhibition  was  refused  (n). 

In  the  case  of  a  cathedral  or  collegiate  church,  the  visitor 
stands  in  the  place  of  the  bishop  in  reference  to  duties  under  the 
Act.  Where  a  complaint  is  made  concerning  the  fabric, 
ornaments,  furniture,  or  decoration  of  such  church  the  person 
complained  of  is  the  dean  and  chapter,  and  in  the  event  of 
obedience  not  being  rendered  to  a  monition  the  visitor  or  the 
judge  has  power  to  carry  into  effect  the  directions  contained 


(i)  37  &  38  Viet.  c.  85,  s.  13. 
(k)  Sect.  14. 

(1)  Serjeant  v.  Dale  (1877),  2  Q.  B.  D.  558. 
(m)  Sect.  16. 

(n)  Dale's  Case  (1881),  6  Q.  B.  D.  376  ;   Enraght  v.  Lord  Penzance  (1882),  7  App. 
Cas.  240. 
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in  such  monition,  and,  if  necessary,  to  defray  the  cost  thereof 
by  sequestration.  If  a  complaint  is  made  concerning  the 
ornaments  of  the  minister  in  such  church,  or  as  to  the  observ- 
ance there  in  of  the  directions  contained  in  the  Book  of  Common 
Prayer,  the  person  complained  of  is  to  be  the  clerk  in  holy  orders 
alleged  to  have  offended  in  the  matters  complained  of,  and  the 
same  consequences  follow  a  monition  as  in  the  case  of  a  monition 
which  has  been  issued  against  the  incumbent  of  a  benefice  (o). 

When  a  sentence  has  been  pronounced  by  consent,  or  any  suit  Limitation  of 
or  proceeding  has  been  commenced,  against  any  incumbent  against\n^S 
under  the  Church  Discipline  Act,  1840,  he  is  not  to  be  liable  cumbent. 
to  proceedings  under  this  Act  in  respect  of  the  same  matter, 
and  no  incumbent  proceeded  against  under  this  Act  is  to  be 
liable  to  proceedings  under  the  Church  Discipline  Act,  1840,  in 
respect  of  any  matter  upon  which  judgment  has  been  pro- 
nounced under  the  Act  of  1 874  (p) .   The  effect  of  this  section  is  to 
protect  an  incumbent  against  proceedings  under  two  different 
Acts  in  respect  of  the  same  matters,  and  to  impose  a  restriction 
after  the  adoption  of  proceedings  under  the  one  Act  upon 
proceedings  under  the  other  (q). 

Rules  and  orders  for  regulating  the  procedure  and  settling  the   Rules  and 
fees  to   be  taken  in  proceedings  under  the   Act  have   been  orders< 
prescribed  by  order  in  council  dated  the  22nd  Feb.,  1879  (r). 
The  power  given  to  make  rules  and  orders  regulating  proceedings 
under  the  Act  includes  the  power  to  make  forms,  and  conse- 
quently the  forms  given  by  the  rules  and  orders  of  1879  are  of 
statutory  authority,  and  a  monition  and  inhibition  are  valid 
if  in  accordance  with  the  forms  so  given  (s). 

The  Clergy  Discipline  Act,  1892  (t),  repeals  the  Act  of  1840  Clergy  Disci- 
as  respects  any  proceeding  instituted  against  a  clergyman  for  P^J®  Act> 
an  offence  for  which  he  can  be  prosecuted  or  his  benefice 
declared  vacant  under  the  Act  of  1892  (u).     It  re-enacts  and  Sections  of 
in  terms  makes  applicable  to  proceedings  under  the  1892  Act 
the  following  sections  of  the  1840  Act  : — 

Sect.  2. — Definitions  of  preferment,  bishop,  Archbishop,  and 

diocese. 
Sect.  6. — Bishop  may  pronounce  sentence  by  consent  without 

further  proceedings  (x). 
Sect.  14. — Bishop  empowered  to  inhibit  party  accused  (before 

a    temporal    or    ecclesiastical    court)    from    performing 

services  of  the  Church  (y). 
Sect.  18. — Witnesses  to  be  examined  on  oath,  and  to  be  liable 

to  punishment  for  perjury  (z). 

(o)  37  &  38  Viet.  c.  85,  s.  17. 

(p)  Sect.  18. 

(q)  R.  v.  Bishop  of  Oxford  (1877),  4  Q.  B.  D.  525,  563. 

(r)  4  P.  D.  250  ;   St.  R.  &  0.  Rev.,  1904,  Ecclesiastical  Court,  England,  p.  26. 

(s)  Dale's  Case  (1881),  6  Q.  B.  D.  376. 

(0  55  &  56  Viet.  c.  32. 

(u)  Cf.  Bowman  v.  Lax,  [1910]  P.  300. 

(x)  Ante,  p.  57. 

(y)  Ante,  p.  62. 

(z)  Ante,  p.  60. 
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Sect.  22. — Power  of  Archbishops  and  bishops  as  to  exempt 
or  peculiar  places  or  preferments  (a). 

Sect.  2f\ — Saving  of  Archbishops'  and  bishops'  powers. 
Definition  of  The  Act  applies  only  to  a  clergyman  who  either  holds  prefer- 
" clergyman."  ment  or  resides  or  has  committed  the  offence  in  England. 
Where  a  clergyman  holds  a  licence  from  a  bishop  in  England, 
it  applies,  notwithstanding  that  he  resides  elsewhere,  as  if  he 
held  preferment  in  the  diocese  of  that  bishop  (b).  The 
expression  "  clergyman "  means  a  clergyman,  not  being  a 
bishop  of  a  diocese,  who  is  in  holy  orders  in  the  Church  of 
England,  or  who,  though  ordained  by  the  bishop  of  another 
Church,  is  permitted  to  officiate  as  a  priest  or  deacon  of  the 
Church  of  England  (c).  The  bishop  may  act  notwithstanding 
that  he  is  patron  of  the  living  (d). 

The  Act  deals  in  the  first  instance  with  convictions,  orders 
or  findings  of  the  temporal  courts,  and  provides  as  fol- 
lows : — 

If  either — 

(a)  A  clergyman  is   convicted  of  treason  or  felony,   or  is 

convicted  on  indictment  of  a  misdemeanour,  and  on 
any  such  conviction  is  sentenced  to  imprisonment  with 
hard  labour  or  any  greater  punishment,  or 

(b)  An  order  under  the  Acts  relating  to  bastardy  is  made  on  a 

clergyman,  or 

(c)  A  clergyman  is  found  in  a  divorce  or  matrimonial  cause  to 

have  committed  adultery,  or 

(d)  An  order  for  judicial  separation  is  made  against  a  clergy- 

man in  a  divorce  or  matrimonial  cause,  or 

(e)  A  separation  order  is  made  against  a  clergyman  under 

the  Matrimonial  Causes  Act,  1878  ; 

then,  after  the  date  at  which  the  conviction,  order,  or  finding 
becomes  conclusive,  the  preferment  (if  any)  held  by  him  shall, 
within  twenty-one  days  (e),  without  further  trial  be  declared 
by  the  bishop  to  be  vacant  as  from  the  said  date,  and  he  shall 
be  incapable,  save  as  in  the  Act  mentioned  (/),  of  holding 
preferment. 

Effect  of  free        Provided  that  if  when  so  convicted  he  receives  a  free  pardon 
pardon.  from  the  Crown  his  incapacity  shall  cease,  and  if  he  receives  the 

pardon  before  the  institution  of  another  clergyman  to  such 
preferment  the  bishop  shall,  within  twenty-one  days  (e)  after 
receiving  notice  in  writing  of  such  pardon,  again  institute  him 
and  cause  him  to  be  inducted  into  the  preferment,  and  no  fee 
shall  be  payable  to  any  person  whomsoever  in  respect 
thereof  (g). 

(a)  Ante,  p.  61. 

(b)  Sect.  13  (2). 

(c)  Sect.  12. 

(d)  Sect.  10  (3). 

(e)  If  the  bishop  does  not  act  within  the  twenty-one  days,  the  act  is  to  be  done 
by  or  with  the  authority  of  the  Archbishop  :  sect.  1  (3). 

(/)  Sect.  6  (2),  infra. 
(g)  Sect.  1  (1)  and  (2). 
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A  conviction,  order,  or  finding  becomes  conclusive  for  the 
purposes  of  the  Act — 

(a)  Where   there   has   been   any   appeal   (whether   by   case 

reserved,  special  case,  motion  for  new  trial,  writ  of 
error,  appeal,  or  otherwise),  upon  the  date  at  which  the 
appeal  is  dismissed  or  abandoned,  or  the  proceedings 
on  appeal  are  finally  concluded  ;  and 

(b)  If  there  has  been  no  such  appeal,  upon  the  expiration  of 

the  time  limited  for  such  appeal,  or  where  no  time  is  so 
limited  of  two  months  from  the  date  of  the  conviction, 
order,  or  finding  ; 

but,  if  varied  on  appeal,  shall  be  conclusive  only  as  so  varied, 
and  so  far  as  it  is  reversed  on  appeal  shal1  cease  to  be  of  any 
effect. 

After  the  conviction  of  a  clergyman  by  a  temporal  court 
of  committing  an  act  becomes  conclusive,  a  certificate  of  such 
conviction  shall  be  conclusive  proof  in  an  ecclesiastical  court 
that  he  has  committed  the  act  therein  specified,  except  in  the 
case  of  a  summary  conviction  against  which  there  is  no  right  of 
appeal  (h}. 

In  the  event  of  any  such  conviction,  order,  or  finding,  by  or 
before  a  temporal  court,  as  makes  the  preferment  of  a  clergyman 
subject  to  be  declared  vacant,  or  renders  a  clergyman  liable  to 
prosecution  under  the  Act,  the  court  shall  cause  the  prescribed 
certificate  of  the  conviction,  order,  or  finding,  to  be  sent  to  the 
bishop  of  the  diocese  in  which  the  court  sits,  and  such  certificate 
shall  be  preserved  in  the  registry  of  that  diocese,  or  of  any 
other  diocese  to  which  it  may  be  sent  by  direction  of  the  bishop. 
A  separation  order  obtained  by  the  wife  of  a  clergyman  under 
sect.  4  of  the  Summary  Jurisdiction  (Married  Women)  Act, 
1895  (i)  (on  the  ground  of  persistent  cruelty),  has  been  held  not 
to  be  within  either  heads  (d)  or  (e)  above  (k). 

The  second  section  of  the  Act,  which  completes  the  category 
of  offences  covered  by  the  Act,  provides  that  if  a  clergyman 
either  is  convicted  by  a  temporal  court  of  having  committed 
an  act  constituting  an  ecclesiastical  offence,  and  the  foregoing 
section  does  not  apply  to  him,  or  is  alleged  to  have  been  guilty 
of  any  immoral  act,  immoral  conduct,  or  immoral  habit  (which 
words  are  defined  to  include  such  acts,  conduct,  and  habits  as 
are  proscribed  by  Canons  75  and  109  of  1603  (I)),  or  of  any 

(h)  Sect.  5  (2)  and  (3). 

(0  58  &  59  Viet.  c.  39. 

(k)  Sweet  v.  Bishop  of  Ely,  [1902]  2  Ch.  508. 

(/)  The  two  canons  are  as  follows  : — 

"  75.  No  ecclesiastical  persons  shall  at  any  time,  other  than  for  their  honest  neces- 
sities, resort  to  any  taverns  or  alehouses,  neither  shall  they  board  or  lodge  in  any 
such  places.  Furthermore,  they  shall  not  give  themselves  to  any  base  or  servile 
labour,  or  to  drinking  or  riot,  spending  their  time  idly  by  day  or  by  night,  playing 
at  d'ce,  cards  or  tables,  or  any  other  unlawful  games,  .  .  .  but  at  all  times  con- 
venient they  shall  hear  or  read  somewhat  of  the  Holy  Scriptures,  or  shall  occupy 
themselves  with  some  other  honest  study  or  exercise,  always  doing  the  things 
which  shall  appertain  to  honesty,  and  endeavouring  to  profit  the  Church  of  God ; 
having  always  in  mind  that  they  ought  to  excel  all  others  in  purity  of  life,  and 
should  be  examples  to  the  people  to  live  well  and  Christianly,  under  pain  of  eccle- 
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offence  against  the  laws  ecclesiastical,  being  an  offence  against 
morality  and  not  being  a  question  of  doctrine  or  ritual,  he  may 
be  prosecuted  by  any  of  the  parishioners  of  the  parish  in  which 
such  clergyman  holds  preferment  (m),  or  by  the  bishop  of  the 
diocese,  or  by  any  person  approved  by  the  bishop  (n),  and 
tried  in  the  consistory  court  of  the  diocese  in  which  he  holds 
preferment. 

Meaning  of  Indecent    behaviour    in    a    church    during    divine    service 

"  immoral        of  SUch  a  character  that    it  leads    to    a    conviction   therefor 

fcctf      c.         jn  a    £empOraj    court  (o)  is    an    offence    against    the    general 

ecclesiastical   law,  and  comes  within  the  first   words    of   the 

section  (p). 

With  regard  to  the  subsequent  words  constituting  offences,, 
it  has  been  stated  in  the  Privy  Council  that  "  the  object  of 
the  Act  was  to  provide  a  more  ready  and  economical  mode  than 
that  afforded  by  the  Act  of  1840  for  punishing  those  offences 
which  do  not  depend  on  disputable  points  of  law,  or  on  matters 
so  highly  controversial  as  doctrine  and  ritual,  but  which,  in 
the  consensus  of  general  opinion,  are  acts  of  personal 
immorality,  such  as  various  forms  of  vice  or  dishonesty,  or 
other  like  conduct,  of  evil  example  generally,  and  especially  so 
if  committed  by  a  person  invested  with  sacred  functions.  .  .  . 
The  language  of  these  canons  (q)  denounces  the  offences  which 
the  109th  Canon  sums  up  as  '  uncleanness  and  wickedness  of 
life,'  but  it  goes  further,  and  condemns  acts  and  conduct  hardly 
to  be  considered  immoral,  but  certainly  dangerous  to  the 
reputation  or  unworthy  of  the  character  of  ministers  of  religion. 
It  appears  to  thek  lordships  that  in  thus  applying  and  extending 
the  use  of  the  term  '  immoral  '  the  Act  shows  that  the  intention 

siastical  censures,  to  be  inflicted  with  severity,  according  to  the  qualities  of  their 
offences. 

"  109.  If  any  offend  their  brethren  either  by  adultery,  whoredom,  incest,  or 
drunkenness,  or  by  swearing,  ribaldry,  usury,  and  any  other  uncleanness  and 
wickedness  of  life,  the  churchwardens  or  questmen  and  sidemen,  in  their  next 
presentments  to  the  ordinary,  shall  faithfully  present  all  and  every  of  the  said 
offenders,  to  the  intent  that  they,  and  every  of  them,  may  be  punished  by  the 
severity  of  the  laws  according  to  their  deserts  ;  and  such  notorious  offenders  shall 
not  be  admitted  to  the  Holy  Communion  till  they  be  reformed." 
The  following  decisions  have  been  given  under  the  Act : — 

The  collection  of  alms  on  false  and  fraudulent  pretences  is  an  immoral  act :  Fitz- 
maurice  v.  Hesketh,  [1904]  A.  C.  266,  and  so  is  the  writing  and  sending  of  an  obscene 
and  indecent  letter  to  an  unmarried  woman  :  Bishop  of  Ely  v.  Close,  [1913]  P.  184. 
Attendance  at  a  night  club  frequented  by  men  and  prostitutes  and  remaining  there 
talking  and  joking  with  the  prostitutes  and  behaving  in  an  unseemly  manner  is 
immoral  conduct :  Siveet  v.  Young,  [1902]  P.  37,  and  so  is  habitual  swearing  and 
ribaldry,  although  this  latter  cannot  be  established  by  evidence  of  occasional  use 
of  bad  language,  such  occasional  use  not  being  necessarily  an  immoral  act.  "  Im- 
moral conduct"  and  "  immoral  habits"  are  probably  the  same  thing:  Moore  v. 
Bishop  of  Oxford,  [1904]  A.  C.  283. 

(m)  As  to  cases  where  no  preferment  or  more  than  one  preferment  is  held,  see 
Clergy  Discipline  Rules,  infra,  rules  34  and  35. 

(n)  In  which  case  he  must  produce  a  certificate  signed  by  the  bishop  on  lodging 
the  complaint:  Clergy  Discipline  Rules,  St.  R.  &  0.  Rev.,  1904,  Ecclesiastical 
Court,  England,  p.  61,  rule  3  (2). 

(o)  Under  the  Ecclesiastical  Courts  Jurisdiction  Act,  1860  (23  &  24  Viet.  c.  32),  s.  2. 

(p)  Girt  v.  Fillingham,  [1901]  P.  176 

(q)  See  note  (1),  p.  73,  ante. 
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was  to  confine  its  scope  to  offences  of  the  kind  referred  to  in 
these  canons  "  (r). 

In  order  to  punish  the  offence  of  simony  resort  cannot  be  Offences  not 
had  to  the  Act   of    1892,  but  proceedings  must  still  be  taken  within  the 
under  the  Act  of  1840  ;    and  although  a  false  statement  made  Act 
knowingly  in   order   to   gain  some   benefit  is,   whatever   the  Slmony- 
subject-matter  of  the  statement,  and  in  every  sense  of  the  term, 
an  immoral  act,  io  is  a  different  question  whether  the  declaration  False 
against  simony  made  by  a  clerk  (or  any  other  of  the  solemn 
declarations  made  by  a  clergyman)  can  be  isolated  Irom  the 
charge  of  simony  (or  of  an  offence  against  ritual  or  doctrine) 
and  be  brought  within  the  provisions  ot  the  Act  of  1892  ;   this 
was  held  not  to  be  the  intention  of  the  Act,  and  the  charge  of 
knowingly  making  a  false  declaration  against  simony  brought 
under  the  Act  of  1892  was  dismissed  (s). 

The  charge  of  "  occasioning  scandal  and  evil  report  "  is  not  Occasioning 
an  offence  which  can  be  legally  tried  under  the  Act  of  1892  (t)t  scandal- 
nor  can  it  be  tried  under  the  Act  of  1840  where  the  offence 
causing  the  scandal  is  cognisable  under  the  Act  of  1892  (u). 

Prior  to  the  passing  of  the  Act  of  1892  it  had  been  held  that  Power  of 
the  ecclesiastical  court  ought  not  to  investigate   a  criminal  ecclesiastical 

. .-,    ,  1111  court  in  grave 

charge  of  grave  character  until  the  person  charged  had  been  criminal 
tried  by  a  criminal  court  of  competent  jurisdiction  (v).     The  charges, 
'position  has  been  altered  by  the  passing  of  the  Act  of  1892, 
and  especially  sect.   13  (1)  (c)  (w),  and  it  now  appears  to  be 
competent   for   the   ecclesiastical   court  to  try   any   criminal 
charge  within  the  Act  even  if  it  has  not  been  tried  before  a 
criminal  court  (x). 

A  complaint  under  the  Act  for  an  offence  shall  not  be  made  Limitation 
after  five  years  from  the  date  of  the  offence,  or  of  the  last  of  a  °f  prosecu- 
series  of  acts  alleged  as  part  of  the  offence,  except  that  complaint  okwiUneBsof" 
may  be  made  within  two  years  after  a  conviction  by  a  temporal  conviction, 
court  becomes  conclusive  (y).  &c- 

The  trial  is  to  take  place  in  accordance  with  the  prescribed  Procedure  in 
procedure  (z),  subject  as  follows  (a)  :—  connection 

(a)  If  the  complaint  made  against  the  clergyman  appears  to 
the  bishop  of  the  diocese  to  be  too  vague  or  frivolous  to  justify 
proceedings  he  shall  disallow  the  prosecution  : 

(b)  The  prosecutor  may  at  any  stage  of  the  proceedings  be 
ordered  to  give  security  for  costs,  unless  the  offence  alleged  in 

(r)  Beneficed  Clerk  v.  Lee,  [1897]  A.  C.  226,  per  Lord  Halsbury,  L.C. 

(s)  Ibid. 

(t\  Bishop  of  Rochester  v.  Harris,  [1893]  P.  137. 

(u)  Boivman  v.  Lax,  [1910]  P.  300. 

(v)  In  re  A.B.  (1886),  11  P.  D.  56. 

(w)  Post,  p.  79. 

(x)  Bishop  of  Ely  v.  Close,  [1913]  P.  184,  193  ;  and  cf.  a  case  reported  in  the 
Times  Jan.  16  and  27,  1920.  The  ecclesiastical  court  would  probably  adjourn  the 
cause  where  criminal  proceedings  were  pending,  at  any  rate  in  serious  cases,  until 
the  decision  of  the  criminal  proceedings. 

(y)  Sect.  5  (1). 

(2)  I.e.,  prescribed  by  the  Clergy  Discipline  Rules  (St.  R.  &  0.  Rev.,  1904, 
Ecclesiastical  Court,  England,  p.  61)  made  under  sect.  9,  post,  p.  79. 

(a)  Sect.  2. 
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the  prosecution  is  one  of  which  the  clergyman  has  been  convicted 
by  a  temporal  court  : 

(c)  If  any  question  of  fact  (other  than  the  fact  of  the  con- 
viction of  a  temporal  court)  has  to  be  determined,  and  either 
party  to  a  case  so  requires,  five  assessors  shall  be  chosen  in  the 
manner  prescribed  by  the  Act  (b),  and  shall,  for  deciding  a  ques- 
tion of  fact,  be  members  of  the  court  ;  and  the  decision  of  such 
question  must  either  be  the  unanimous  decision  of  the  assessors,  or 
that  of  the  chancellor  and  at  least  a  majority  of  the  assessors  : 

(d)  If  no  such  decision  is  arrived  at,  the  case  shall,  if  either 
party  so  desires,  be  retried  as  soon  as  possible,  with  assessors 
chosen  as  before,  save  that  no  assessors  who  acted  .at  the  former 
trial  shall  act  as  assessors  on  the  retrial : 

(e)  The  chancellor  (c)  on  any  trial  shall  preside,  and  shall 
alone  determine  any  question  of  law,  and  also  any  question  of 
costs,  and  whether  the  question  is  one  of  law  or  of  fact  shall 
be  deemed  to  be  a  question  of  law. 

How  chosen.  The  assessors  are  to  be  chosen  from  a  list  of  assessors  (whose 
consent  must  be  obtained  before  election)  elected  every  three 
years,  vacancies  to  be  filled  by  fresh  elections.  The  list  is  to 
be  composed  as  follows  : — 

(a)  Three  shall  be  elected  from  their  own  number  by*  the 
members  of  the  cathedral  church  (d}  of  the  diocese  ; 

(b)  Four  shall  be  elected  from  their  own  number  by  the 
beneficed  clergy  of  each  archdeaconry  in  the  diocese  ;   and 

(c)  Five  shall  be  elected  from  the  justices  of  the  county  by 
the  court  of  quarter  sessions  of    each    county  wholly  in  the 
diocese,  and  of  such  of  the  counties  partly  in  the  diocese  as  may 
be  prescribed. 

Three  clergymen  and  two  laymen  are  to  be  chosen  from  the 
list  by  ballot  conducted  by  the  registrar  in  the  presence  of  such 
(if  any)  of  the  parties  as  desire  to  be  present  by  themselves  or 
their  representatives.  They  are  bound  to  attend  when 
required  ;  failure  to  do  so  without  a  reasonable  excuse  satis- 
factory to  the  chancellor  disqualifies  for  acting  or  being  elected 
again  as  assessor,  and  the  vacancy  is  filled  by  a  new  election. 
If  any  assessor  is  objected  to  by  either  party  for  reasons 
approved  by  the  chancellor,  he  shall  be  discharged  from  serving. 
If  for  any  reason  the  requisite  number  of  assessors  is  not 
obtained  before  the  trial,  the  chancellor  shall,  if  there  is  time, 
cause  a  clergyman  or  layman,  as  required,  to  be  chosen  from 
the  list  by  another  ballot,  but,  if  there  is  not  time,  shall  appoint 
some  clergyman  or  layman  who  is  willing  to  serve,  and  is  not 
objected  to  by  either  party  for  cause  shown  and  deemed 
sufficient  by  the  chancellor,  to  make  up  the  full  number  (e). 

(b)  See  below. 

(c)  The  bishop  may  appoint  as  a  deputy  chancellor  a  barrister  of  not  less  than 
seven  years'  standing  or  the  holder  of  a  judicial  appointment  (including  a  chairman 
of  quarter  sessions  and  a  police  or  stipendiary  magistrate) :  sects.  10  (5),  12. 

(d)  Denned  to  mean  any  dean  residentiary  or  non-residentiary  or  honorary  canon 
or  prebendary  of  that  church  :  sect.  12. 

(e)  Sect.  3. 
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Either  party  to  a  case  may  appeal  against  any  judgment  Appeals  on 
of  a  consistory  court  under  the  Act  in  respect  of  any  matter  of  j^8^0]^* 
law. 

If  a  defendant  desires  to  appeal  against  any  judgment  of  a 
consistory  court  under  the  Act  in  respect  of  the  facts,  he  may 
petition  for  leave  to  appeal,  and  if  he  satisfies  the  appellate 
court  that  there  is  a  primd  facie  case  ( / )  leave  shall  be  given, 
and  he  may  appeal. 

An  appeal  against  any  interlocutory  judgment  under  the 
Act,  not  having  the  force  or  effect  of  a  definitive  sentence  upon 
the  merits  of  the  case,  shall  not  be  allowed  except  by  leave  of  the 
court. 

An  appeal  or  petition  under  this  section  shall  be  within  the 
prescribed  time  (g)  and  in  accordance  with  the  prescribed  rules, 
and  may  (at  the  option  of  the  appellant  or  petitioner)  be  to  the 
provincial  court  or  to  His  Majesty  the  King  in  council,  but  if 
to  the  provincial  court  the  decision  of  that  court  shall  be  final. 

If  there  is  an  appeal,  the  sentence  shall  be  suspended  until 
the  appeal  is  determined  or  abandoned,  and  for  the  purpose  of 
any  inhibition  be  deemed  not  to  have  been  given  (h). 

If  evidence  has  been  improperly  admitted  at  the  trial,  leave 
to  appeal  on  facts  ought  to  be  granted,  in  order  that  there  may 
be  a  rehearing  on  proper  materials  (i). 

Where  on  the  decision  of  an  appeal  any  sentence  is  to  be 
passed  or  any  further  proceeding  taken  in  the  case,  the  appellate 
court  is  to  remit  the  case  to  the  consistory  court  for  the 
purpose  (k). 

The  judgment  of  a  consistory  court  or  (on  appeal)  of  the  Conclusive- 
appellate  court  that  a  clergyman  has  been  guilty  of  an  immoral  ney  mf 
act,  immoral  conduct,  or  immoral  habit,  or  of  any  offence  against 
the  laws  ecclesiastical,  being  an  offence  against  morality  and  not 
a  question  of  doctrine  or  ritual,  is  conclusive  that  the  offence 
charged  is  cognisable  by  a  consistory  court  under  the  Act  (I). 

When  a  clergyman  is  adjudged  guilty — 

(a)  Regard  shall  be  had  in  considering  the  sentence  to  the  Sentences 
interests  of  the  ecclesiastical  parish  or  place  concerned,  and  not  and"icapa- 

,  ,.  .   ,  -,      r  city  tor 

to  precedents  of  punishments  ;    and  preferment. 

(b)  He  may  be  sentenced  in  every  case  to  deprivation  (m),  and 

(/)  In  re  Evans  v.  Woods.   Exparte  Woods,  [1900]  A.  C.  338. 

(g)  Rules  60,  61,  90.  In  order  to  obtain  an  enlargement  of  the  time  for  appeal, 
a  perfect  explanation  must  be  given  of  the  delay  incurred  :  Lee  v.  Atherton,  [1904] 
A.  C.  805. 

(h)  Sect.  4. 

(i)  Chesney  v.  Newsholme,  [1908]  P.  301,  q.v.  as  to  the  question  of  appeal  on  law 
and  fact.  Fresh  evidence  may  be  given  on  appeal :  rule  69. 

(k)  Clergy  Discipline  Rules,  1892,  No.  72.  The  course  of  disposing  of  a  case  in 
the  consistory  court  before  hearing  the  defendant's  evidence  is  open  to  objection 
on  the  ground  of  its  inconvenience  :  Bishop  of  Ely  v.  Close,  [1913]  P.  184,  per  Sir 
L.  Dibdin,  Dean  of  the  Arches,  at  p.  192. 

(1)  Sect.  10  (4).  This  section  is  commented  on  in  Bishop  of  Rochester 
v.  Harris,  [1893]  P.  137,  at  p.  143. 

(m)  Sentences  of  deprivation  are  to  be  delivered  by  the  bishop,  other  sentences 
by  the  chancellor,  unless  the  bishop  signifies  his  desire  to  pronounce  sentence  him- 
self :  Clergy  Discipline  Rules,  supra,  rule  31  (2). 
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if  so  sentenced  shall  be  incapable,  save  as  in  the  Act  mentioned, 
of  holding  preferment  ;  and 

(c)  If  he  is  sentenced  to  suspension  for  a  term,  he  shall  not, 
during  that  term,  exercise  or  perform  without  leave  of  the  court 
any  right  or  duty  of  or  incidental  or  attached  to  hi?  preferment, 
nor  reside  in  or  within  such  distance  from  the  house  of  residence 
of  that  preferment  as  is  specified  in  the  sentence,  and  shall  not, 
at  the  end  of  the  term,  be  readmitted  until  he  has  satisfied  the 
court  of  his  good  conduct  during  the  term. 

Where  by  virtue  of  anything  in  or  done  under  the  Act  a 
clergyman  becomes  incapable  of  holding  preferment,  his 
incapacity — 

(a)  Shall  cease  if  he  receives  a  free  pardon  from  the  Crown  ; 
and 

(b)  Shall  not  extend  to  any  preferment  which  the  bishop  of 
the  diocese  and  Archbishop  of  the  province  in  which  it  is 
situate,  after  such  public  notice,  if  any,  as  they  think  desirable, 
allow  him  to  hold. 

Where  by  virtue  of  anything  in  or  done  under  the  Act  the 
preferment  of  a  clergyman  is  vacant  (n),  the  time  for  lapse  shall 
run  from  the  date  at  which  the  prescribed  notice  of  the  vacancy 
is  given  (o). 

If  a  clergyman  wilfully  disobeys  a  sentence  passed  under  the 
Act,  or  any  requirement  or  direction  contained  in  such  sentence, 
he  may  be  cited  before  the  consistory  court  (p),  and  if,  after 
the  prescribed  proceedings  for  enabling  him  to  show  cause  to 
the  contrary,  the  chancellor  is  satisfied  that  the  clergyman 
has  been  so  wilfully  disobedient  and  ought  to  be  punished  for 
it,  the  chancellor  may  pronounce  judgment  against  him,  which 
shall  be  subject  to  the  like  appeal  as  if  pronounced  on  a  trial 
under  the  Act,  and  sentence  him  to  such  ecclesiastical  punish- 
ment as  the  gravity  of  the  case  appears  to  require,  including  a 
sentence  of  deprivation  ;  and  where  any  sentence  is  so  passed, 
the  writ  de  contumace  capiendo  (q)  shall  not  be  issued  (r). 

Where  by  virtue  of  the  Act,  or  of  any  sentence  passed  in 
pursuance  of  it,  the  preferment  of  a  clergyman  becomes  vacant, 
and  it  appears  to  the  bishop  of  the  diocese  that  such  clergyman 
ought  also  to  be  deposed  from  holy  orders,  the  bishop  may, 
by  sentence  and  without  any  further  formality,  depose  him, 
and  the  sentence  of  deposition  shall  be  recorded  in  the  registry 
of  the  diocese  :  Provided  always,  that  such  clergyman  may 
appeal  against  the  said  sentence  within  one  month  from  the 
date  thereof  to  the  Archbishop  of  the  province,  whose  decision 
shall  be  final  (s).  The  deposition  is  a  disciplinary  power  given 
to  the  bishop,  and  is  distinct  from  the  trial  in  the  consistory 

(n)  As  to  declaration  of  vacancy,  see  Clergy  Discipline  Rules,  supra,  rule  25. 
(o)  Sect.  6. 

(p)  Any  person  may  lodge  a  complaint  of  wilful  disobedience.    For  procedure  on 
such  complaint  see  Clergy  Discipline  Rules,  supra,  rules  28 — 30. 
(q)  Ante,  p.  64. 
(r)  Sect.  7. 
.s    Sect.  8. 
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court.     A    sentence    of    deposition,    therefore,    need    not    be 
delivered  concurrently  with  that  of  deprivation  (t). 

Power  is  given  to  a  Rule  Committee  constituted  by  the  Act 
to  make  rules  for  carrying  the  Act  into  effect,  and  in  particular 
for  regulating  all  matters  relating  to  procedure,  practice,  costs, 
expenses,  and  fees  under  the  Act,  including  the  appeals  (so  far 
as  rules  made  by  the  Privy  Council  or  the  judicial  committee 
do  not  extend),  the  electing  and  choosing  of  assessors,  the  place 
of  sitting  of  the  court,  the  giving  of  security  for  costs,  the 
passing  of  sentences,  the  validity  of  proceedings  notwith- 
standing defects  of  form  or  irregularity,  the  application  of 
the  Act  to  a  clergyman  who  cannot  be  found,  or  holds  no 
preferment,  or  several  preferments,  the  liability  to  and 
recovery  of  costs  and  expenses,  the  forms  to  be  used,  and  all 
matters  incidental  to  or  connected  with  the  administration 
of  justice  under  the  Act  (u)  ;  and  rules  have  been  made 
accordingly  (x). 

Nothing  in  the  Act  is  to  affect  any  prerogative  of  the  Crown 
as  respects  pardon  or  otherwise,  or  the  liability  of  a  clergyman 
to  any  prosecution,  action,  or  proceeding,  in  any  court  other 
than  an  ecclesiastical  court  (y). 

The  question  of  the  jurisdiction  of  the  Archbishop  and  the 
Privy  Council  over  bishops  was  discussed  at  length  in  the 
proceedings  against  the  Bishop  of  Lincoln  in  1888-91.  It 
was  held  by  the  Privy  Council  that,  quite  apart  from  the  Acts 
of  1840  and  1892,  the  Archbishop  had  jurisdiction  to  cite  the 
bishop  before  him,  and  that  the  abstaining  by  the  Archbishop 
from  entertaining  the  suit  was  matter  of  appeal  to  the  Privy 
Council  (z).  The  Archbishop,  in  his  discretion,  issued  the 
citation,  and  held  that,  sitting  alone  or  with  assessors,  he  had 
jurisdiction  to  entertain  the  charge  (a). 

We  have  seen  that  the  supreme  tribunal  in  ecclesiastical 
matters  is  the  King  in  council,  as  supreme  head  of  the  Church  ; 
and  that  such  appeals  are  now  heard  and  determined  by  the 
judicial  committee  of  the  Privy  Council.  Before  the  Reforma- 
tion, the  ultimate  appeal  in  ecclesiastical  causes  was  to  the 
Pope  ;  and  when  that  was  taken  away,  in  the  twenty-fifth  year 
of  Henry  VIII.,  a  court  of  delegates  was  constituted  for  each 
separate  case,  by  commission  under  the  great  seal  to  certain 
persons  delegated  thereby  to  hear  and  determine  the  particular 
cause.  In  ordinary  cases,  the  delegates  were  three  puisne 
judges,  one  from  each  court  of  common  law,  and  three  or  more 
civilians  ;  but  in  special  cases,  a  fuller  commission  was  some- 
times issued,  consisting  of  spiritual  and  temporal  peers,  judges 
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pline Rules, 
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Savings. 


Jurisdiction 
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(t)  R.  v.  Bishop  of  Durham,  [1897]  2  Q.  B.  414. 

(u)  Sect.  9. 

(x)  The  Clergy  Discipline  Rules,  1892,  as  amended  by  St.  R.  &  0.,  1898,  No.  510 

L.  14. 

(y)  Sect.  13  (1).     Cf.  Bishop  of  Ely  v.  Close,  [1913]  P.  184,  193. 
(z)  Ex  parte  Read  (1888),  13  P.  D.  221. 
(a)  Read  v.  Bishop  of  Lincoln  (1889),  14  P.  D.  88  ;  see  also  post,  p.  115. 
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of  the  common  law,  and  civilians,  usually  three  of  each 
description  (6). 

The  decision  of  the  court  of  delegates  was  final,  no  further 
appeal  lying  as  matter  of  right  ;  but  a  petition  might  have 
been  presented  to  the  King  in  council  for  a  commission  of 
review.  This  petition  was  referred  to  the  Lord  Chancellor, 
who,  after  hearing  counsel  on  both  sides,  advised  the  King 
thereon. 

By  2  &  3  Will.  IV.  c.  92,  the  jurisdiction  of  the  court  of 
delegates  was,  by  the  recommendation  of  the  Ecclesiastical 
Commissioners,  transferred  to  the  Privy  Council  ;  and  various 
directions  were  given  that  the  appellants  to  this  new  tribunal 
should  have  precisely  the  same  rights  and  privileges,  and  that 
the  Council  should  have  the  same  powers,  as  if  the  appeal  had 
been  to  the  court  of  delegates  (c). 

The  court  of  the  judicial  committee  of  the  Privy  Council, 
in  its  -present  form,  is  constituted,  and  its  proceedings  are 
regulated  by  rules  issued  under  the  Appellate  Jurisdiction  Act, 
1876.  Under  these  rules  either  the  Archbishop  of  Canterbury 
or  the  Archbishop  of  York  or  the  Bishop  of  London  sits  as  an 
ex  officio  assessor  of  the  judicial  committee  of  the  Privy  Council 
for  the  hearing  of  ecclesiastical  appeals,  and  four  bishops  attend 
as  assessors  on  any  such  hearing  according  to  a  prescribed  rota ; 
at  least  three  of  the  ecclesiastical  assessors  must  be  present  at 
the  hearing  (d). 

The  surrogates  and  examiners  of  the  Arches  Court  of 
Canterbury,  and  such  persons  as  shall  from  time  to  time 
be  appointed  surrogates  or  examiners  of  the  said  court,  are 
surrogates  and  examiners  of  the  judicial  committee  of  the 
Privy  Council  in  all  causes  of  appeal  from  ecclesiastical 
courts  (e). 

There  are  certain  other  powers  of  a  disciplinary  or  quasi- 
disciplinary  nature  which  are  dealt  with  fully  elsewhere,  and 
need  only  be  mentioned  here.  Such  are  the  powers  of  inhibition 
and  sequestration  under  the  Pluralities  Acts(/)  and  the 
Benefices  Act,  1898  (g)  ;  the  power  to  refuse  to  institute, 
with  an  appeal  by  way  of  quare  impedit  or  duplex  querela  in 
cases  of  doctrine  or  ritual,  and  in  other  cases  to  the  special 
tribunal  constituted  under  the  Benefices  Act,  1898  (h).  It 
should  also  perhaps  be  noted  that,  while  the  primary  object 
of  the  Ecclesiastical  Courts  Jurisdiction  Act,  1860  (i)  was  to 
release  laymen  from  the  jurisdiction  of  the  ecclesiastical  court 


(6)  4  Inst.  339. 

(c)  Ex  parte  Bishop  of  Exeter. 
480,  522,  876. 

(d)  The  rules  are  printed  in  2  P.  D.  384. 
Purchas  (1871),  7  Moo.,  P.  C.  (N.  S.)  551. 

(e)  2  &  3  Will.  4,  c.  92,  s.  3. 
(/)  Post,  pp.  518,  525. 

(g)  Post,  p.  160. 
(h)  Post,  p.  455. 
(i)  23  &  24  Viet.  c.  32. 


In  re  Gorham  v.  Bishop  of  Exeter  (1850),  14  Jur. 
As  to  a  rehearing,  see  Hebbert  v. 
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in  respect  of  brawling  and  similar  offences  in  churches  and 
churchyards,  the  offence  when  committed  by  a  clergyman  is 
cognisable  by  the  civil  courts  under  the  Act  (k),  and  a  conviction 
of  a  clergyman  under  that  Act  brings  him  within  the  provisions 
of  sect.  2  of  the  Clergy  Discipline  Act,  1892  (I). 

(k)   Vallancey  v.  Fletcher,  [1897]  1  Q.  B.  265. 
(/)  Girt  v.  Fillingham,  [1901]  P.  176. 
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CHAPTEE  V. 

THE    ECCLESIASTICAL   COMMISSION  (a). 

Origin.  THIS  Commission,  which  must  be  regarded  as  an  important 

part  of  our  Church  Establishment,  is  of  comparatively  recent 
origin.  In  the  early  part  of  the  year  1832,  the  general  feeling 
of  dissatisfaction  with  all  existing  institutions  which  at  that 
time  pervaded  the  nation  had  extended  to  the  Established 
Church  ;  and  the  chief  authorities  of  the  Church  at  that  time, 
mistaking  a  transient  effervescence  for  an  expression  of  settled 
hostility  to  the  Establishment,  became  anxious  to  effect  of 
themselves  those  extensive  changes  which  they  feared  would 
otherwise  be  carried  on  by  others. 

The  consequence  of  this  feeling  was  that  in  June,  1832,  a 
Royal  Commission  issued  to  inquire  respecting  the  revenues  and 
patronage  belonging  to  the  several  Archiepiscopal  and  episcopal 
sees,  and  to  all  cathedral  and  collegiate  churches,  and  to  all 
ecclesiastical  benefices  with  or  without  cure  of  souls,  and  the 
names  of  the  several  patrons  thereof  and  other  circumstances 
connected  therewith.  This  commission,  commonly  known  as 
the  Ecclesiastical  Revenues  Commission,  reported  in  June,  1835, 
giving  full  information  of  the  facts  with  regard  to  the  above 
matters. 

In  February,  1835,  a  second  Royal  Commission  issued,  to 
consider  the  state  of  the  several  dioceses  in  England  and  Wales, 
with  reference  to  the  amount  of  their  revenues,  and  the  more 
equal  distribution  of  episcopal  duties,  and  the  prevention  of 
the  necessity  of  attaching  by  commendam  (b)  to  bishoprics 
certain  benefices  with  cure  of  souls,  and  to  consider  also  the 
state  of  the  several  cathedral  and  collegiate  churches  in  England 
and  Wales,  with  a  view  to  the  suggestion  of  such  measures  as 
might  render  them  most  conducive  to  the  efficiency  of  the 
Established  Church,  and  to  devise  the  best  mode  of  providing 
for  the  cure  of  souls,  with  special  reference  to  the  residence  of 
the  clergy  on  their  respective  benefices. 

This  commission,  generally  known  as  the  Church  Inquiry 
Commission,  presented  four  reports  recommending  that  com- 
missioners should  be  appointed  by  Parliament  for  the  purpose 
of  preparing  and  laying  before  the  King  in  council  such  schemes 
as  should  appear  to  them  to  be  best  adapted  for  carrying  into 
effect  a  number  of  recommendations  which  were  mentioned  in 

(a)  The  principal  statutes  governing  the  constitution  and  powers  of  the  Eccle- 
siastical Commission  are  the  Ecclesiastical  Commissioners  Acts,  1836,  1840,  1850. 

(b)  Commendam   was   originally  the  tenure  of  a   benefice  "  commended "    or 
given  in  charge  to  a  qualified  clerk  or  layman  to  hold  until  a  proper  incumbent  was 
provided  for  it ;  it  was  later  used  of  one  bestowed  upon  a  layman  or  secular  eccle- 
siastic (and  in  particular  upon  a  bishop)  with  enjoyment  of  the  revenues  for  life  : 
0.  E.  D. 
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a  very  general  manner  in  their  report,  and  that  the  King  in 
council  should  be  empowered  to  make  orders  ratifying  such 
schemes  and  having  the  full  force  of  law  :  and  accordingly,  by 
an  Act  passed  in  the  following  session,  certain  parties  in  the  Act 
named  were  incorporated  as  the  Ecclesiastical  Commissioners 
and  constituted  a  corporation,  with  power  to  purchase  and 
hold  lands  and  hereditaments  to  them  and  their  successors 
for  the  purposes  of  the  Act,  notwithstanding  the  statutes  of 
Mortmain  (c). 

The  Ecclesiastical  Commission  is  noAV  constituted  as 
follows  (d)  : — 

The  Archbishops  of  Canterbury  (who  is  ex  officio  chairman  (e)  ) 
and  York ;  all  the  bishops  ( / ) ;  the  Deans  of  Canterbury,  St. 
Paul's  and  Westminster  ;  the  Lord  Chancellor  ;  the  Lord  Presi- 
dent of  the  Council ;  the  First  Lord  of  the  Treasury ;  the 
Chancellor  of  the  Exchequer  ;  one  of  the  Secretaries  of  State  to 
be  nominated  by  the  Crown  ;  the  Lord  Chief  Justice  ;  the  Master 
of  the  Rolls  ;  seven  laymen  appointed  by  the  Crown ;  two 
laymen  appointed  by  the  Archbishop  of  Canterbury ;  and  the 
three  Church  Estates  Commissioners  (g). 

All  the  lay  Commissioners  must  be  members  of  the  Church 
of  England  (d),  and,  before  acting  under  the  commission,  are, 
at  the  first  meeting  they  attend,  to  subscribe,  in  the  book  of 
the  minutes  of  the  proceedings  of  the  Commissioners,  the 
following  declaration  : — 

"  I  do  hereby  solemnly,  and  in  the  presence  of  God,  testify 
and  declare,  that  I  am  a  member  of  the  Church  of  England, 
as  by  law  established.  Witness  my  hand,  this  day  of 

—  "(*.)• 

Provision  is  made  for  filling  vacancies  among  the  lay  Com- 
missioners (i),  and  for  the  procedure  and  conduct  of  business  by 
the  Commissioners  (k). 

The  Church  Estates  Commissioners  were  constituted  by  the 
Act  of  1850  as  the  Estates  Committee  of  the  Ecclesiastical 
Commission.  They  consist  of  two  lay  members  of  the  Church 
of  England  appointed  by  the  Crown  by  the  titles  of  First  and 
Second  Church  Estates  Commissioners,  and  one  appointed  as 
a  Church  Estates  Commissioner  by  the  Archbishop  of  Canter- 
bury (I).  The  first  and  third  of  these  are  salaried  officers  (m)  ; 
the  second  is  unpaid,  and  is  in  practice  a  member  of  the 

(c)  6  &  7  Will.  4,  c.  77.     The  Act  (sect.  18)  abolished  the  holding  of  benefices  in 
commendam  by  bishops. 

(d)  6  &  7  Will.  4,  c.  77,  ss.  1,  2 ;  3  &  4  Viet.  c.  113,  s.  78  ;  13  &  14  Viet.  c.  94,  s.  1. 

(e)  13  &  14  Viet.  c.  94,  s.  13. 

(/)  Except  Sodor  and  Man  (1  &  2  Viet.  c.  30)  and  the  bishops  of  the  Church  in 
Wales  :  Welsh  Church  Act,  1914  (4  &  5  Geo.  5,  c.  91),  s.  22  (2). 

(g)  13  &  14  Viet.  c.  94,  s.  1  ;  see  post. 

(h)  6  &  7  Will.  4,  c.  77,  s.  3  ;  3  &  4  Viet.  c.  113,  s.  80 ;   13  &  14  Viet.  c.  94,  s.  4. 

(t)  3  &  4  Viet.  c.  113,s.  79. 

(k)  See  the  Acts  of  1836,  1840,  and  1850,  passim. 

(1)  13  &  14  Viet.  c.  94,  s.  1.  They  are  joint  treasurers  of  the  corporation,  acting 
by  any  two  of  their  number  :  13  &  14  Viet.  c.  95  s.  5  ;  23  &  24  Viet.  c.  124,  s.  43  ; 
29  &  30  Viet.  c.  Ill,  s.  3. 

(m)  13  &  14  Viet.  c.  94,  s.  2. 
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Government,  with  a  seat  in  Parliament.  The  Ecclesiastical 
Commissioners  may,  in  the  month  of  February  in  each  year, 
appoint  two  of  their  members  to  be  on  the  Estates  Committee 
in  addition  to  the  other  Church  Estates  Commissioners  (n). 
It  is  the  duty  of  this  committee  to  consider  all  matters  relating 
to  the  sale,  purchase,  exchange,  letting  or  management  of  any 
lands,  tithes  or  hereditaments,  and  to  do  or  execute  any  act 
relating  thereto,  and  various  directions  are  contained  in  the 
Act  of  1850  (o)  as  to  the  mode  in  which  their  proceedings 
shall  be  conducted.  In  addition  to  the  powers  given  to 
the  Church  Estates  Commissioners  by  this  Act,  they  have 
further  powers  with  reference  to  the  management  of  episcopal 
and  capitular  estates,  which  were  conferred  on  them  by 
subsequent  statutes  (p). 

The  Ecclesiastical  Commissioners,  by  summons  under  the 
hand  of  the  chairman,  may  require  the  attendance  of  any  person 
whom  they  shall  think  fit  to  examine  touching  any  matter 
within  their  cognisance,  and  may  make  any  inquiries,  and  call 
for  any  answers  or  returns,  as  to  any  such  matter,  and 
administer  oaths,  and  examine  upon  oath,  and  cause  to  be 
produced  before  them  upon  oath  all  statutes,  charters,  grants, 
rules,  regulations,  bye-laws,  books,  deeds,  contracts,  agreements, 
accounts,  and  writings,  whatsoever,  or  copies  thereof  respec- 
tively, in  anywise  relating  to  any  such  matter ;  or,  in  lieu  of 
requiring  such  oath,  the  Commissioners  may,  if  they  think  fit, 
require  any  such  person  to  make  and  subscribe  a  declaration 
of  the  truth  of  his  examination  (q). 

The  Commissioners  being  thus  constituted,  and  enabled  to 
make  due  inquiry,  are,  from  time  to  time,  to  prepare  and  lay 
before  the  King  in  council  such  schemes  as  appear  to  them  to 
be  required,  several  of  which  are  noticed  in  other  parts  of  this 
work.  And  in  such  schemes  they  are  to  recommend  and  propose 
such  further  measures  as  may  appear  to  them  necessary  for 
carrying  out  such  schemes.  But  previously  to  laying  any  such 
scheme  before  the  King  in  council,  notice  thereof  is  to  be  given 
to  any  corporation,  aggregate  or  sole,  which  may  be  affected 
thereby,  and  the  objections,  if  any,  of  such  corporation 
are  to  be  laid  before  the  King  in  council,  together  with  such 
scheme  (r). 

When  any  such  scheme  shall  have  been  approved  by  the 
King  in  council,  he  may  make  an  order  or  orders  ratifying  the 
same,  and  specifying  the  time  or  times  when  such  scheme, 
or  the  several  parts  thereof,  shall  take  effect,  and  direct  every 
such  order  to  be  registered  by  the  registrar  of  each  of  the 
dioceses,  whereof  the  bishop,  or  within  which  any  cathedral 
or  collegiate  church,  dignitary,  chapter,  member  of  a  chapter, 

(n)  Sect.  7. 

(o)  13  &  14  Viet.  c.  94. 

(p)  14  &  15  Viet.  c.  104  ;  17  &  18  Viet.  c.  116;  22  &  23  Viet.  c.  46 ;  23  &  24 
Yict.  c.  124. 

(g)  6  &  7  Will.  4,  c.  77,  s.  9. 
(r)  Sect.  10. 
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officer,  incumbent,  or  any  other  person  or  body  corporate,  may 
or  shall  be  in  any  respect  affected  thereby  (s). 

Every  such  order,  as  soon  as  may  be  after  the  making  of  it.  is 
to  be  inserted  in  the  London  Gazette ;  and,  so  soon  as  it  is  so 
gazetted,  it  is  in  all  respects,  and  as  to  all  things  contained  in  it, 
to  have  the  same  force  and  effect  as  an  Act  of  Parliament  (t). 

A  copy  of  every  order  so  made  is  to  be  laid  before  each  House 
of  Parliament  in  the  month  of  January  in  every  year,  or,  if 
Parliament  is  not  then  sitting,  within  one  week  after  the  next 
meeting  thereof. 

The  registrar  of  every  diocese  to  whom  any  such  order  shall 
be  delivered,  shall  forthwith  register  the  same  in  the  registry  of 
his  diocese  ;  there  are  penalties  for  refusal  or  neglect  to  do  so, 
No  fees  are  payable  for  registration,  but  a  fee  may  be  charged 
for  copies  (u). 

This  power  given  to  the  Commissioners  of  proposing  and 
regulating  schemes,  which,  when  approved  by  the  King  in 
council,  have  the  full  effect  of  law,  is  one  of  the  two  important 
features  in  their  constitution  :  the  other,  to  the  consideration 
of  which  we  now  come,  is  that  they  are  a  corporation  for  the 
purpose  of  holding  and  expending  a  large  amount  of  the 
revenues  of  the  Established  Church. 

By  the  Act  of  1840  the  profits  and  emoluments  of  all  the 
canonries,  deaneries,  and  other  offices  suspended  by  the  Act 
were  vested  in  the  Ecclesiastical  Commissioners  as  from  the 
passing  of  the  Act  where  vacancies  had  occurred  since  1835, 
and  in  other  cases  as  from  the  occurrence  of  the  next  vacancy. 
Particular  directions  were  given  in  the  Act  as  to  the  property 
which  was  to  vest  in  the  Commissioners,  but  these  directions 
are  not  now  of  any  importance,  as  practically  the  whole  of  the 
estates  had  become  vested  in  the  Commissioners  by  the  year 
1870.  The  Commissioners  also  became  entitled  under  this  Act 
to  a  share  in  the  income  from  the  estates  of  certain  deans  and 
chapters  by  reason  of  the  transfer  to  them  of  the  interests 
in  such  estates  attached  to  the  suspended  canonries.  The 
ownership  of  the  estates  was  not,  however,  vested  in  the  Com- 
missioners, but  by  means  of  the  provisions  of  the  Act  of  1840 
and  certain  subsequent  Acts  (x)  they  were  enabled  to  obtain  the 
ownership  by  a  system  of  commutation.  These  commuta- 
tions, in  most  cases  accompanied  by  re-endowments  of  the  deans 
and  chapters,  were  practically  completed  by  the  year  1875. 

Under  the  Act  of  1836  a  scheme  was  formulated  and  con- 
firmed by  order  in  council  for  the  rearrangement  of  episcopal 
incomes.  Under  this  scheme  no  part  of  the  episcopal  estates 
was  vested  in  the  Commissioners,  but  an  "  episcopal  fund  " 
was  set  up,  to  which  the  richer  sees  contributed,  for  the 
augmentation  of  the  poorer  sees  and  to  provide  income  for 

(s)  Sect.  12. 

(0  Sects.  12—14. 

(u)  3  &  4  Viet.  c.  113,  ss.  88,  89. 

(x)  31  &  32  Viet.  c.  19 ;   31  &  32  Viet.  c.  114, 
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certain  new  sees.  This  "episcopal  fund"  was  merged  in  the 
common  fund  under  the  provisions  of  the  Act  of  1850,  and  by 
a  subsequent  Act  of  1860  (y)  all  the  lands  and  emoluments  of 
all  the  sees  were  vested  in  the  Commissioners. 

In  this  manner  was  built  up  the  common  fund  in  the  hands 
of  the  Commissioners,  and  it  now  remains  to  be  seen  in  what 
manner  and  subject  to  what  restrictions  it  is  applied  and 
disposed  of. 

Certain  special  payments  are,  in  the  first  place,  either 
directed  or  allowed  to  be  made  by  the  Commissioners  out  of 
the  fund  thus  at  their  disposal.  The  various  provisions  for 
archdeaconries  will  be  found  mentioned  in  their  proper  place  : 
and  in  any  cathedral  church  on  the  old  foundation,  in  which 
any  contribution  to  the  fabric  fund  of  such  church  has  hereto- 
fore, either  usually  or  occasionally,  been  made  out  of  the 
rents  or  proceeds  of  any  lands,  tithes,  or  other  hereditaments, 
so  to  be  vested  in  the  Ecclesiastical  Commissioners,  it  shall  be 
lawful  for  the  Commissioners  to  contribute  to  such  fund  such 
sum  as  they  shall  deem  necessary,  out  of  the  rents  or  proceeds 
of  the  same  lands,  tithes,  or  other  hereditaments,  not  exceeding 
in  amount  the  proportion  of  such  rents,  &c.,  which  has  usually 
been  applied  to  the  like  purposes  (z).  The  Commissioners  are 
also  allowed  out  of  the  fund  to  pay  all  necessary  law  charges, 
and  to  make  allowance  for  costs,  charges,  expenses  and  trouble 
to  any  person  employed  by  them  in  receiving  or  paying  money, 
auditing  accounts,  surveying,  valuing,  &c.,  or  performing  any 
duty  connected  with  what  they  are  empowered  to  do.  The 
Church  Estates  Commissioners  are  also  to  be  paid  out  of  these 
revenues  :  and,  subject  to  these  several  payments,  the  whole 
is  now  to  form  one  common  fund,  applicable  alike  to  the 
augmentation  of  the  smaller  bishoprics,  and  to  the  augmentation 
of  poor  livings,  endowments  of  new  churches,  employment  of 
additional  ministers,  &c.  (a). 

It  is  enacted  that,  with  the  exception  of  the  special  applica- 
tions before  alluded  to,  all  the  monies  and  revenues  to  be  paid 
to  the  Commissioners,  and  all  the  rents  and  profits  of  the  lands, 
&c.,  vested  and  to  be  vested  in  them,  together  with  all  accumu- 
lations of  interest  produced  by  and  arising  therefrom,  shall  be 
from  time  to  time  carried  over  to  a  common  fund  ;  and  by 
payments  or  investments  made  out  of  such  fund,  or  if  in  any 
case  it  be  deemed  more  expedient,  by  means  of  an  actual 
conveyance  and  assignment  of  such  lands,  tithes,  or  other 
hereditaments,  or  of  a  portion  thereof,  additional  provision 
shall  be  made  for  the  cure  of  souls  in  parishes  where  such  assist- 
ance is  most  required,  in  such  manner  as  shall,  by  the  authority 
of  the  Commissioners,  be  deemed  most  conducive  to  the 
efficiency  of  the  Established  Church  :  provided  that,  in  making 
any  such  additional  provision  out  of  any  lands  or  tithes,  or 

(y)  23  &  24  Viet.  c.  124. 
(z)  3&  4  Viet.  c.  113,  s.  53. 
(a)  13  &  14  Viet.  c.  94. 
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any  lands  or  other  hereditaments  allotted  or  assigned  in  lieu 
of  tithes  so  vested  in  the  Commissioners,  or  out  of  the  rents 
and  profits  thereof,  due  consideration  shall  be  had  of  the  wants 
and  circumstances  of  the  places  in  which  such  lands  are  situate, 
or  in  which  such  tithes  arise,  or  have  heretofore  arisen,  whether 
they  arise  from  any  sinecure  rectory  or  form  part  of  the 
episcopal  revenue  (b).  And  the  same  rule  shall  be  applicable, 
if  the  Commissioners  see  fit,  in  favour  of  places  in  which  lands 
or  hereditaments  now  vested  or  heretofore  vested  in  the 
Commissioners  are  situate,  from  which  they  have  derived  any 
income  (c). 

Several  special  directions  as  to  the  management  of  the 
property,  and  as  to  the  application  of  the  funds  in  particular 
cases,  are  contained  in  a  subsequent  Act  ;  many  of  which, 
however,  are  of  no  interest  to  the  clergy  generally.  Among 
these,  however,  it  is  directed  that  when  any  ecclesiastical 
corporation  sole  receives  an  income  fixed  by  Act  of  Parliament, 
and  the  estates,  &c.,  of  the  corporation  yield  a  greater  income, 
the  Commissioners  may,  out  of  such  estates,  make  such  pro- 
vision as  they  think  right  for  the  cure  of  souls  in  the  parish  or 
place  where  such  estates,  &c.,  are  situate  or  arise  (d). 

In  making  additional  provision  for  the  cure  of  souls,  prefer- 
ence may  be  given  to  those  places  in  respect  of  which  con- 
tributions are  made  from  other  sources  in  aid  of  grants  out  of 
the  common  fund  (e). 

Where  large  masses  of  mining  population  are  collected,  the 
Commissioners  may  make  grants  to  meet  benefactions,  for  the 
purpose  of  making  temporary  provision  for  the  cure  of  souls  (/ ). 

Where  any  ecclesiastical  corporation  has  been  accustomed  to 
renew  without  fine,  or  at  nominal  fine,  the  lease  of  any  lands, 
for  the  purposes  of  a  school,  the  Commissioners  may  convey  to 
the  trustees  of  the  school,  or  the  lessees,  all  or  any  part  of  the 
lands,  without  requiring  payment  (g). 

Where  there  has  been  the  same  custom  as  to  lands,  &c., 
leased  for  the  endowment  of  the  incumbent  of  any  church  or 
chapelry  by  any  ecclesiastical  corporation,  the  whole  estate  of 
such  corporation  may,  with  consent  of  the  Commissioners,  be 
conveyed  to  such  incumbent  without  requiring  payment  (h). 

Where  any  ecclesiastical  corporation  has  been  accustomed 
to  reserve  any  rents  or  payments  on  any  lease  granted  for 
the  endowment  either  wholly  or  in  part  of  the  incumbent  of 
any  parish  or  chapelry,  the  whole  estate  of  such  corporation 
may,  in  like  manner,  be  conveyed  to  such  incumbent  without 
requiring  payment  (i). 

(b)  3  &  4  Viet.  c.  113,  s.  67  ;   13  &  14  Viet.  c.  94  ;  and  23  &  24  Viet,  c  124, 

(c)  Ibid. 

(d)  23  &  24  Viet.  c.  124,  s.  13. 

(e)  Sect.  14. 
(/)  Ibid. 

(g)  Sect.  17. 
(h)  Sect.  18. 
(i)  Sect.  19. 
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The  Commissioners  may  release  any  rent-charge  granted  to 
them  as  endowment  of  any  church  or  chapel,  in  consideration 
of  a  sum  in  three  per  cent,  consols  which  would  produce  an 
equivalent  sum,  or  they  may  release  any  part  of  the  lands 
charged,  if  they  consider  the  residue  sufficient  security  (k). 

As  the  funds  in  the  hands  of  the  Commissioners  were  not 
sufficient  to  deal  with  the  endowment  of  the  new  parishes  to 
be  formed  under  the  New  Parishes  Act,  1843  (I),  provisions 
were  inserted  in  that  Act  permitting  the  Commissioners  to 
borrow  600,OOOL  from  Queen  Anne's  Bounty  to  be  used  for 
such  endowment  ;  this  sum  was  afterwards  repaid  from 
capital  by  the  Commissioners,  so  that  the  endowments  were, 
in  fact,  made  from  capital  and  not  from  revenues.  On  two 
further  occasions  (m)  the  Commissioners  were  authorised  to 
set  aside  large  sums  of  capital  for  immediate  expenditure  for 
grants  for  the  building  of  parsonage  houses. 

Every  year  the  Commissioners  report  under  their  corporate 
seal  to  one  of  the  Secretaries  of  State,  giving  a  full  account  of 
all  the  proceedings  of  the  commission  for  the  preceding  year, 
and  such  report  is  laid  before  both  Houses  of  Parliament  (n). 

Numerous  further  statutes  have  been  passed  conferring 
additional  powers  upon  the  Ecclesiastical  Commissioners,  and 
requiring  their  sanction  or  action  in  schemes  connected  with 
the  augmentation,  endowment,  union,  &c.,  of  benefices,  but 
as  these  statutes  are  all  dealt  with  particularly  under  their 
separate  headings,  it  is  unnecessary  to  recapitulate  them  here. 

(k)  Sect.  30. 

(1)  6  &  7  Viet.  c.  37. 

(ra)  29  &  30  Viet.  c.  Ill  ;  38  &  39  Viet.  c.  71 ;  in  each  case  a  million  pounds. 

(n)  13  &  14  Viet.  c.  94,  s.  26. 


CHAPTER  VI. 


OF    THE    POWERS,    PRIVILEGES    AND    RESTRICTIONS    OF 
ECCLESIASTICAL   PERSONS    GENERALLY. 

THIS  venerable  body  of  men,  says  Blackstone,  being  separate 
and  set  apart  from  the  rest  of  the  people,  in  order  to  attend  the 
more  closely  to  the  service  of  Almighty  God,  have  thereupon 
large  privileges  allowed  them  by  our  municipal  laws  ;  and  had 
formerly  much  greater,  which  were  abridged  at  the  time  of 
the  Reformation,  on  account  of  the  ill  use  which  the  popish 
clergy  had  endeavoured  to  make  of  them.  For,  the  laws  having 
exempted  them  from  almost  every  personal  duty,  they 
attempted  a  total  exemption  from  every  secular  tie.  But  it  is 
observed  by  Sir  Edward  Coke  (a),  that  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lose  its  proper 
channel,  so,  in  times  past,  ecclesiastical  persons,  seeking  to 
extend  their  liberties  beyond  their  true  bounds,  either  lost  or 
enjoyed  not  those  which  of  right  belonged  to  them  (6). 

The  power  and  extended  privileges  of  the  clergy  alluded  to 
by  Blackstone  in  the  above  sentence  appear  to  have  attained 
their  greatest  height  about  the  twelfth  century.  At  that  time 
they  had  acquired  extensive  jurisdiction  in  temporal  as  well  as 
ecclesiastical  matters,  the  greater  number  of  causes  of  every 
kind  being  then  referable  to  their  tribunals  (c). 

The  arbitrative  authority  of  ecclesiastical  pastors,  if  not 
coeval  with  Christianity,  grew  up  very  early  in  the  Church,  and 
was  natural,  or  even  necessary,  to  an  insulated  and  persecuted 
society  (d).  Accustomed  to  feel  a  strong  aversion  to  the 
imperial  tribunals,  and  even  to  consider  a  recurrence  to  them  as 
hardly  consistent  with  their  professions,  the  early  Christians 
retained  somewhat  of  a  similar  prejudice  even  after  the 
establishment  of  their  religion.  The  arbitration  of  their  bishops 
still  seemed  a  less  objectionable  mode  of  settling  differences  ; 
and  this  arbitrative  jurisdiction  was  powerfully  supported, 
inter  alia,  by  a  law  of  Constantine,  which  directed  the  civil 
magistrates  to  enforce  the  execution  of  episcopal  awards. 

The  canons  of  several  councils,  in  the  fourth  and  fifth 
centuries,  sentence  a  bishop  or  priest  to  deposition  who  should 
bring  any  suit,  civil  or  even  criminal,  before  a  secular  magistrate. 
It  appears  that  this  must  have  been  confined  to  causes  where 
the  defendant  was  a  clerk,  since  the  ecclesiastical  court  had 
hitherto  no  coercive  jurisdiction  over  the  laity.  It  was  not  so 

(a)  2  Inst.  4. 

(b)  1  Black.  Com.  376. 

(c)  See  Hallam,  Middle  Ages. 

(d)  Cf.  1  Cor.  vi.  1 — 6.     The  historical  account  given  in  this  and  the  following 
page  is  mainly  taken  from  Hallam's  History  of  the  Middle  Ages,  chap.  vii. 
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easy  to  induce  laymen,  in  their  suits  against  clerks,  to  prefer 
the  episcopal  tribunal.  The  emperors  were  not  all  disposed 
to  favour  this  species  of  encroachment  till  the  reign  of  Justinian, 
who  ordered  civil  suits  against  ecclesiastics  to  be  carried  only 
before  the  bishops,  with  a  proviso  that  a  dissatisfied  party 
might  apply  to  the  co-ordinate  jurisdiction  of  the  secular 
magistrate  ;  if  different  judgments  were  given,  the  process 
was  ultimately  referred  to  the  emperor  (e). 

Again,  the  character  of  a  cause,  as  well  as  of  the  parties 
engaged,  might  bring  it  within  the  limits  of  ecclesiastical 
jurisdiction.  In  all  questions  simply  religious,  the  Church  had 
a  right  of  decision  ( / )  ;  but,  under  some  pretence,  many 
temporal  causes  also  were  considered  as  falling  within  its 
jurisdiction,  on  the  ground  that  the  Church  was  bound  to 
prevent  and  chastise  the  commission  of  sin.  Thus  the 
differences  of  individuals,  which  often  involve  some  charge  of 
wilful  injury,  fell  into  their  hands  :  and  cases  of  breaches  of 
contract  where  an  oath  had  been  pledged.  They  also  took 
into  their  hands  the  execution  of  testaments,  on  account  of 
the  legacies  to  pious  uses,  which  testators  were  advised  to 
bequeath  :  a  jurisdiction  which  until  recently  they  retained. 
Perjury,  sacrilege,  usury,  incest,  and  adultery,  and  offences  of  a 
criminal  nature,  they  had  such  complete  jurisdiction  over,  that 
the  secular  magistrates  usually  refrained  from  the  punishment 
of  them. 

But  the  clergy  possessed  besides  more  direct  means  of 
acquiring  temporal  power.  They  were  entitled  to  the  privilege 
of  assisting  in  the  deliberative  assemblies  of  the  nations  (g). 
Councils  of  bishops,  such  as  had  been  convoked  by  Constantine 
and  his  successors,  were  limited  in  their  functions  to  decisions 
of  faith,  or  canons  of  ecclesiastical  discipline.  But  the  northern 
nations  did  not  so  well  preserve  the  distinction  between  secular 
and  spiritual  legislation  ;  many  provisions  are  found  in  the 
canons  of  national  and  even  provincial  councils,  which  relate 
to  the  temporal  constitution  of  the  State. 

The  privileges  and  exemptions  of  the  clergy  were  formerly 
not  only  personal,  but  extended  to  their  ecclesiastical  goods, 
so  that  their  tithes  and  glebe  lands  were  not  subject  to  rates, 
nor  liable  to  contribute  towards  any  of  those  public  charges 
for  which  rates  are  usually  imposed  ;  though  this  does  not 
appear  to  have  been  the  case  in  this  country  always,  for  among 
the  Saxons,  it  is  said,  the  lands  of  the  clergy  were  charged  to 
castles,  bridges,  and  reparations. 

These  exemptions,  however,  exist  no  longer  ;  and  the  only 
privileges  of  ecclesiastical  persons  at  the  present  day  are 
personal :  thus,  generally,  they  are  neither  bound  to  accept, 
though,  on  the  other  hand,  they  are  not  restrained  from  serving 

(e)  See  Fleury,  Hist.  Eccles.  t.  7,  p.  292. 

(/)  Lex  Arcadii  et  Honorii,  apud  Mem.  de  1' Academic,  t.  39,  p.  574. 
(g)  The  privilege  of  assisting  still  exists  in  the  presence  of  the  bishops  in  the 
House  of  Lords. 
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in,  temporal  offices,  such  as  bailiff,  reeve,  constable  or  the  like  ; 
and  this  in  regard  of  their  continual  attendance  on  the  sacred 
function  ;  nor  will  it  make  any  difference,  although  the  office 
be  such  as  they  might  exercise  by  deputy  (h). 

By  a  constitution  of  Othobon,  the  clergy  were  prohibited  Acting  as 
from  acting  as  justices.     There  is,  however,  contained  in  it  a  iustices- 
saving  of  the  privileges  of  the  King  (i),  which  saving,  it  has 
been  observed,  entirely  defeats  the  constitution  :    it  is  certain, 
however,  that,  apart  from  the  saving,  the  constitution  could 
not  have  altered  the  law  of  the  land  in  this  respect  ;    for  the 
Kings  of  England  in  all  ages  have  asserted  a  right  to  employ 
what  subjects  they  pleased,  of  the  clergy  as  well  as  laity,  in  any 
post  of  civil  government. 

They  were  not  bound  to  serve  in  war  (k),  nor  to  appear  at  a  Exemptions 
court  leet  or  view  of  frankpledge  (1)  ;    neither  can  they  be  from  certain 
compelled  to  serve   on  a  jury  (ra)  ;    yet  that  they   are   not  duties- 
prohibited  from  so  serving,  appears  rather  from  this,  that  it  is 
said  if  a  layman  be  summoned  on  a  jury,  and  before  the  trial 
takes  orders,  he  shall  nevertheless  appear  and  be  sworn  (n). 
They  are  also  privileged  from  arrest  in  civil  suits  during  their  Privilege  from 
attendance   on   divine   service  (o)  ;    that   is,    as   it   has   been  ar>rest. 
adjudged,  in  going  to,  continuing  at,  and  returning  from  the 
celebration  of  divine  service  (p).     And  they  are  in  like  manner 
privileged  while  carrying  the  sacrament  to  any  sick  persons  ; 
and  this  seems  to  be  extended  to  the  clerks  who  are  with  them.  HOW  far  it 
But  it  must  be  observed,  that  this  is  in  the  case  of  civil  suits  extends, 
only  ;   and  they  are  not  protected  from  being  arrested  at  such 
times  by  warrant  duly  issued  against  them,  in  case  of  an  alleged 
or  suspected  crime  (p). 

A  clergyman  going   to  or    coming  from  visiting   any  sick  When  exempt 
parishioner,  or  on  other  his  parochial  duty  within  his  parish,  from  tolL 
is  exempt  from  toll  (q).     And  this  exemption  extends  to  any 
clergyman,  though  acting  temporarily  only  as  curate/ with  per- 
mission of  the  bishop,  but  without  his  licence,  and  whether 
the  turnpike  is  within  or  without  the  parish  (r). 

A  charge  of  a  bishop  to  his  clergy  in  convocation  is  primd  Bishop's 
facie  privileged,  and  in  an  action  for  libel  it  is  necessary  to  prove  charge 
malice  (s)  ;    but  statements  made  by  a  clergyman  from  his  PrmleSed- 
pulpit,  or  circulated  by  him  in  print,  to  his  congregation  do 
not  appear  to  share  this  privilege  (t). 

(h)  1  Inst.  96 ;  3  Burn  E.  L.  197. 

(i)  Athon.  89  ;   3  Burn  E.  L.  195. 

(k)  This  ancient  privilege  was  preserved  during  the  War,  "  men  in  holy  orders  " 
being  excepted  from  the  obligations  of  the  Military  Service  Act,  1916  (5  &  6  Geo.  5, 
c.  104). 

(/)  4  Black.  Com.  273. 

(m)  2  Inst.  3,  4  ;  Juries  Act,  1870  (33  &  34  Viet.  c.  77),  s.  9  and  Schedule. 

(n)  Beecher's  Case  (1576),  4  Leon.  190. 

(o)  1  Black.  Com.  377  ;  50  Edw.  3,  c.  5  ;   1  Ric.  2,  c.  15. 

(p)  12  Co.  100  ;  Pit  v.  Webley  (1613),  2  Bulst.  72  ;  Cro.  Jac.  321. 

(g)  3  Geo.  4,  c.  126,  s.  32. 

(r)  Temple  v.  Dickinson  (1859),  1  E.  &  E.  34  ;  Layard  v.  Ovey  (1868),  L.  R.,  3 
Q.  B.  415  ;  but  see  Brunskill  v.  Watson  (1868),  L.  R.,  3  Q.  B.  418. 

(s)  Laughton  v.  Bishop  of  Sodor  and  Man  (1872),  L.  R.,  4  P.  C.  495. 

(0  Magrath  v.  Finn  (1877),  Ir.  R.,  11  C.  L.  152. 
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On  the  other  hand,  "  a  clergyman  with  his  flock,  an  admiral 
with  his  fleet,  a  general  with  his  army,  and  a  judge  with  his 
jury  are  all  the  subjects  for  public  discussion  "  (u).  Thus  the 
behaviour  of  a  clergyman  in  his  sacred  office  and  in  his  church 
is  a  matter  for  fair  comment  (x),  though  it  is  doubtful  whether 
this  is  true  of  the  sermons  preached  by  him  to  his  parishioners, 
but  not  printed  and  published  (y).  It  is  not  true  of  the  action 
of  a  clergyman  in  connection  with  a  purely  private  matter, 
namely  the  starting  of  a  charitable  society  within  the  parish 
from  which  dissenters  are  excluded  (y). 

No  person  who  has  been  ordained  (z)  to  the  office  of  priest 
or  deacon,  nor  any  minister  of  the  Church  of  Scotland,  is 
capable  of  being  elected  to  serve  in  Parliament  as  a  member  of 
the  House  of  Commons  ;  and  if  any  such  person  shall  at  any 
time  be  elected,  such  election  is  void.  If  any  person,  being  a 
member  of  the  House,  shall  be  so  ordained,  or  become  a  minister 
of  the  Church  of  Scotland,  his  seat  becomes  immediately  void  ; 
and  if,  in  either  of  such  cases,  he  presume  to  sit  or  vote  as  a 
member  of  the  House  of  Commons,  he  is  liable  to  forfeit  the 
sum  of  5001.  to  the  party  suing  for  every  day  in  which  he  has  so 
sat  or  voted.  If  successfully  sued,  he  is  thenceforth  incapable  of 
taking,  holding,  or  enjoying  any  benefice,  living,  or  promotion 
ecclesiastical,  or  any  office  of  honour  or  profit  under  the  Crown  (a). 

Persons  in  holy  orders  are  not  eligible  as  councillors  or 
aldermen  of  municipal  boroughs  (b),  but  they  are  eligible  as 
aldermen  or  councillors  of  county  councils  (c),  while  the  Local 
Government  Act,  1894  (d),  is  silent  on  the  question  as  regards 
parish  councils. 

The  Clerical  Disabilities  Act,  1870  (e),  enables  any  priest 
or  deacon  of  the  Church  of  England  to  discharge  himself  from  all 
disabilities,  disqualifications,  restraints,  and  prohibitions  to 
which  by  law  he  is  subject  as  a  person  who  has  been  admitted 
to  the  office  of  minister  in  the  Church  of  England. 

By  a  statute  passed  at  the  time  of  the  Reformation,  and  by 
another  in  the  latter  part  of  the  reign  of  George  III.,  eccle- 
siastical persons  were  restrained  from  trading,  and  from  taking 
farms  of  more  than  a  certain  value.  The  law  regarding  these 
matters  is  now  governed  by  the  Pluralities  Act,  1838  (/), 
which  provides  that  : — 

(w)  Kelly  v.  Sherlock  (1866),  L.  R.,  1  Q.  B.  686,  per  Bramwell,  B.,  at  p.  689. 

(x)  Kelly  v.  Sherlock,  supra  ;   Kelly  v.  Tinting  (1865),  L.  R.,  1  Q.  B.  699. 

(y)  Gathercole  v.  Miall  (1846),  15  M.  &  W.  319.  It  is  thought  that  sermons  on 
matters  of  public  interest  would  be  subject  for  fair  comment.  See  on  the  whole 
question  Odgers  on  Libel  and  Slander. 

(z)  Proof  of  the  celebration  of  divine  service  in  any  church  or  chapel  consecrated 
or  set  apart  for  public  worship  is  to  be  taken  to  be  primd  facie  evidence  of  ordination  : 
41  Geo.  3,  c.  63,  s.  4. 

(a)  41  Geo.  3,  c.  63.     The  incapacity  does  not  attach  to  an  ecclesiastical  office 
in  the  Church  in  Wales :   Welsh  Church  Act,  1914  (4  &  5  Geo.  5,  c.  91),  s.  2  (4). 

(b)  Municipal  Corporations  Act,  1882  (45  &  46  Viet.  c.  50),  s.  12  (1)  (b). 

(c)  Local  Government  Act,  1888  (51  &  52  Viet.  c.  41),  s.  2  (2)  (a). 

(d)  56  &  57  Viet.  c.  73. 

(e)  33  &  34  Viet.  c.  91. 
(/)  1  &  2  Viet.  c.  106. 
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No  spiritual  person,  holding  any  cathedral  preferment  or 
benefice,  or  any  curacy  or  lectureship,  or  who  shall  be  licensed 
or  otherwise  allowed  to  perform  the  duties  of  any  ecclesiastical 
office  whatever,  may  take  to  farm,  for  occupation  by  himself, 
by  lease,  grant,  words,  or  otherwise,  for  term  of  life  or  of  years, 
or  at  will,  any  lands  exceeding  eighty  acres  in  the  whole,  for  the 
purpose  of  cultivating  the  same,  without  the  permission  in 
writing  of  the  bishop  of  the  diocese,  specially  given  for  that 
purpose,  under  his  hand,  and  every  such  permission  to  any 
spiritual  person  to  take  to  farm,  for  the  purpose  aforesaid,  any 
greater  quantity  of  land  than  eighty  acres,  shall  specify  the 
number  of  years,  not  exceeding  seven,  for  which  such  per- 
mission is  given  ;  and  every  such  spiritual  person,  who,  without 
such  permission,  shall  take  to  farm  any  greater  quantity  of 
land  than  eighty  acres,  shall  forfeit  for  every  acre  of  land  above 
eighty  acres  forty  shillings  for  each  year  during  which  he  shall 
occupy  the  same  (g). 

And  no  such  spiritual  person  as  before  mentioned,  by  himself, 
or  by  any  other  for  him,  may  engage  in  or  carry  on  any  trade  or 
dealing  for  gain  or  profit,  or  deal  in  any  goods,  wares,  or 
merchandise,  unless  it  shall  be  on  behalf  of  any  number  of 
partners  exceeding  six,  or  in  a  case  where  any  such  trade  or 
dealing  shall  have  devolved  upon  any  spiritual  person,  or  upon 
any  person  for  his  use,  by  virtue  of  any  devise,  bequest, 
inheritance,  intestacy,  settlement,  marriage,  bankruptcy  or 
insolvency  (h). 

In  none  of  these  excepted  cases,  however,  is  it  lawful  for  such 
spiritual  person  to  act  as  director  or  managing  partner,  or  to 
carry  on  the  business  in  person  (i). 

But  although  such  trading  is  illegal,  so  that  the  clergyman 
engaged  in  it  is  liable  to  the  penalties  after  mentioned,  it  is  not 
so  far  illegal  as  to  avoid  the  contracts  which  in  such  trading  he 
may  have  entered  into ;  but  every  such  contract  may  be 
enforced,  by  or  against  him,  either  solely  or  jointly  with  any 
other  person  or  persons,  just  as  if  no  clergyman  had  been  a 
party  to  such  contract ;  the  object  of  the  statute  being,  to 
prevent  clergymen  from  entering  into  trading  contracts,  but  to 
preclude  them  from  setting  up  such  illegality  as  a  defence,  if 
they  have  entered  into  such  a  contract  (k). 

These  restrictions,  however,  do  not  extend  to  the  case  of 
spiritual  persons  engaged  in  keeping  schools,  or  in  any  manner 
employed  in  giving  instruction  or  education,  so  as  to  prevent 
them  from  buying  or  selling,  or  doing  any  other  thing  in  the 
course  of  such  management  or  employment  ;  nor  to  selling 
anything  bought  bond  fide  for  the  use  of  the  family  ;  nor  to 
selling  any  books  to  a  bookseller  or  publisher  ;  nor  to  being 
managers  or  directors  in  any  benefit,  fire  or  life  assurance 

(g)  Sect.  28. 
(h)  Sect.  29. 
(i)  Sect.  29. 
(k)  Sect.  31 ;  Lewis  v.  Bright  (1855),  4  E.  &  B.  917. 
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company  ;  nor  to  buying  or  selling  cattle  or  corn,  &c.,  for  the 
use  of  their  own  lands  ;  nor  to  selling  minerals  from  their  own 
mines  ;  but  so,  nevertheless,  that  no  such  spiritual  person  shall 
buy  or  sell  any  cattle  or  corn,  or  other  articles  as  aforesaid  in 
person,  in  any  market,  fair,  or  place  of  public  sale  (I}.  And  all 
spiritual  persons  so  trading  illegally  may  be  suspended  for  the 
first  offence  for  any  time  not  exceeding  one  year  ;  for  the 
second  offence  for  such  time  as  the  judge  shall  think  fit ;  and 
for  the  third  offence  shall  be  deprived  (m). 

Any  clergyman  may  become  a  member,  partner,  shareholder 
of,  or  otherwise  interested  in  any  association  or  co-partnership 
consisting  of  more  than  six  persons  (n}. 

The  restriction  against  taking  farms  of  above  eighty  acres, 
without  the  consent  of  the  bishop,  does  not  prevent  an  incum- 
bent from  farming  his  own  glebe  lands,  or  lands  allotted  to  him 
under  any  Inclosure  Act  in  lieu  of  tithes.  If  he  does  so,  he  must 
not  buy  or  sell  any  cattle  or  corn,  or  other  articles  in  person, 
in  any  market,  fair,  or  place  of  public  sale  (I). 

(I)  Sect.  30. 

(m)  Sect.  31.     See  post,  p.  541. 

(n)  4  &  5  Viet.  c.  14. 


CHAPTEK  VII. 

OF   THE   RIGHTS,    PRIVILEGES   AND    DUTIES    OP   ECCLESIASTICAL 
PERSONS    SEPARATELY. 

WE  now  come  to  speak  of  the  several  ranks  and  degrees  in  the  England  how 
frame  and  constitution  of  our  ecclesiastical  polity.  For  as  this  divided  for 
country  is  divided  into  various  ecclesiastical  districts,  of  which 
each  minor  division  is  a  part  of  and  included  in  a  larger  (a),  so 
over  each  of  these  districts  there  presides  some  spiritual 
governor,  who,  in  each  minor  district,  is  subordinate  in  a 
corresponding  manner  to  the  president  of  the  larger  division. 
Thus  England  is  ecclesiastically  divided  into  provinces — each 
province  into  dioceses — each  diocese  into  archdeaconries — each 
archdeaconry  into  deaneries — each  deanery  into  parishes — and 
parishes  may  be  sub-divided  into  district  chapelries,  consoli- 
dated chapelries,  and  ecclesiastical  districts.  Of  these  several 
divisions  the  respective  governors  are — the  King,  Archbishops, 
bishops,  archdeacons,  rural  deans,  rectors,  vicars,  or  perpetual 
curates,  and  stipendiary  curates  ;  but,  besides  these,  there  are 
some  other  ranks  and  offices,  which  will  be  also  mentioned  in 
their  order.  Of  the  King,  and  of  his  supremacy  over  the  whole 
ecclesiastical  body,  we  have  already  spoken  :  of  the  rest,  we 
shall  here  mention  the  manner  of  their  appointment,  the  rights, 
privileges  and  duties  incident  to  their  office,  and  the  manner 
in  which  that  office  may  determine. 

SECTION  1. 
Of  Archbishops  and  Bishops. 

The  word  bishop,  in  the  Saxon  biscop,  is  the  Greek  eTrto-KOTro?, 
overseer  or  superintendent,  so  called,  it  has  been  said,  from  that 
watchfulness,  charge,  care  and  faithfulness,  which  by  his  place 
and  dignity  he  hath  and  oweth  to  the  Church  (b). 

The  bishops  and  all  the  inferior  clergy  in  each  province  are  Archbishop- 
subject  to  an  Archbishop  (c),  who,  next  and  immediately  under  rics. 
the  King,  has  supreme  jurisdiction  and  authority  in  all  causes 
and  things  ecclesiastical.     Of  these  provinces,  there  are  two  in 
England  (d),  those  of  Canterbury  and  York.     Each  Archbishop  Dk>ceses of 
has  within  his  province  bishops  of  several  dioceses.     The  Arch-  each  pro- 
bishop  of  Canterbury  has  under  him  within  his  province,  of  vmce- 

(a)  See  post,  p.  344. 
(6)  God.  22. 

(c)  Save  possibly  in  the  case  of  peculiars  for  certain  purposes. 

(d)  Originally  there  was  a  third  in  South  Wales,  that  of  Caerleon,  but  in  the  time 
of  Henry  I.  both  that  see  and  all  Wales  became  subject  to  the  Archbishop  of 
Canterbury :  Rogers  E.  L.  106.     The  present  position  of  the  Welsh  Church  has 
been  explained  at  p.  7,  ante. 
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ancient  foundations,  Rochester,  London,  Winchester,  Norwich, 
Lincoln,  Ely,  Chichester,  Salisbury,  Exeter,  Bath  and  Wells, 
Worcester,  Lichfield,  and  Hereford  ;  and  four  founded  by  King 
Henry  VIII.,  erected  out  of  the  ruins  of  dissolved  monasteries, 
viz.  Gloucester,  Bristol  (e),  Peterborough,  Oxford,  and  the  new 
dioceses  of  St.  Albans,  Truro,  Southwell,  Birmingham,  South- 
wark,  Chelmsford,  St.  Edmundsbury  and  Ipswich,  and 
Coventry(/).  The  Archbishop  of  York  has  under  him 
Chester  (erected  by  King  Henry  VIII.,  and  annexed  by  him  to 
the  Archbishopric  of  York),  Durham,  Carlisle,  Sodor  and  Man 
(annexed  to  the  province  of  York  by  King  Henry  VIII.),  and 
the  new  dioceses  of  Ripon  (g),  Manchester,  Liverpool,  New- 
castle, Wakefield,  Sheffield,  and  Bradford  (h). 

The  election  of  an  Archbishop  does  not  differ  from  the 
election  of  a  bishop,  which  we  shall  afterwards  have  to  notice  ; 
but  the  election  must  be  signified  to  the  other  Archbishop,  and 
to  two  bishops  ;  or  if  not  to  the  Archbishop,  then  to  four 
bishops,  requiring  them  to  confirm,  elect  and  consecrate  him, 
which  they  are  bound  to  perform  immediately,  without  any 
application  to  the  see  of  Rome  (i)  ;  the  last  application  of  that 
nature  having  been  made  by  Henry  VIII.,  on  behalf  of  Arch- 
bishop Cranmer  (k). 

The  Archbishop  of  Canterbury  is  styled  Metropolitan  or 
Primate  ;  and,  when  he  is  vested  in  the  archbishopric,  is  said 
to  be  enthroned  ;  he  writes  himself  by  Divine  Providence  ;  and 
has  also  the  title  of  Grace,  and  Most  Reverend  Father  in  God  ; 
and  he  may  retain  and  qualify  eight  chaplains  (I). 

As  Archbishop,  he,  upon  receipt  of  the  King's  writ,  calls  the 
bishops  and  clergy  of  his  province  to  meet  in  convocation,  but 
without  the  King's  writ  he  cannot  assemble  them.  To  him  all 
appeals  are  made  from  inferior  jurisdictions  within  his  province  ; 
and  as  an  appeal  lies  from  each  bishop  of  his  province  in  person 
to  him  in  person,  so  it  also  lies  from  the  consistory  courts  of 
each  diocese  to  his  archiepiscopal  court.  During  the  vacancy  of 
any  see  in  his  province,  he  is  guardian  of  the  spiritualities 
thereof,  as  the  King  is  of  the  temporalities,  and  he  executes  all 
ecclesiastical  jurisdiction  therein  (m). 

The  Archbishop  of  Canterbury  is,  for  some  purposes,  superior 
to  the  other  Archbishop,  for  he  is  styled  Primate  and  Metro- 
politan of  all  England  ;  and  for  this,  among  other  reasons,  that 
he  has  by  statute  (ri)  the  power  of  granting  dispensations  in 

(e)  Founded  1542,  united  to  Gloucester  1836,  revived  as  a  separate  see  1897. 

(/)  Founded  in  the  twelfth  century,  revived  1918. 

(g)  Founded  678,  revived  1836. 

(h)  The  province  of  York  also  occasionally  claimed  and  had  a  metropolitan 
jurisdiction  over  all  the  bishops  of  Scotland  until  about  the  year  1466,  when  those 
bishops  withdrew  themselves  from  obedience  thereto,  and,  in  the  year  1470,  the 
Bishop  of  St.  Andrew's  was,  by  the  Pope,  created  Archbishop  and  Metropolitan  of 
all  Scotland  :  Co.  Litt.  94  a ;  1  Burn  E.  L.  195 ;  33  Hen.  8,  c.  31 ;  6  &  7  Will.  4,  c.  77. 

(i)  1  Black.  Com.  378. 

(k)  Hallam,  Const.  Hist. 

(1)  God.  21  ;  1  Burn  E.  L.  198. 

(m)  1  Black.  Com.  380. 

(n)  25  Hen.  8,  c.  21. 


OF   ARCHBISHOPS   AND   BISHOPS. 

any  case  not  contrary  to  the  Holy  Scriptures  and  the  law  of 
God,  where  the  Pope  used  formerly  to  grant  them,  in  both 
provinces  alike.  This  is  the  foundation  of  his  granting  special 
licences  to  marry  at  any  place  or  time  ;  to  hold  two  livings  and 
the  like  ;  and  on  this  also  is  founded  the  right  he  exercises  of 
conferring  degrees  in  prejudice  of  the  two  Universities  (o). 

Among  the  privileges  of  this  Archbishop  may  be  considered 
that,  by  custom,  of  crowning  the  sovereign  of  this  kingdom, 
whether  King  or  Queen,  and  that  of  having  prelates  to  be  his 
officers.  Thus  the  Bishop  of  London  is  his  provincial  dean  ;  the 
Bishop  of  Winchester  his  chancellor  ;  the  Bishop  of  Lincoln 
anciently  was  his  vice-chancellor  ;  the  Bishop  of  Salisbury  his 

§  Accentor  ;  the  Bishop  of  Worcester  his  chaplain  ;  and  the 
ishop  of  Rochester,  in  former  times,  carried  the  cross  before 
him.  He  is  the  first  peer  of  the  realm,  and  has  precedency  not 
only  before  all  the  other  clergy,  but  next  and  immediately  after 
the  blood  royal,  before  all  the  nobility  of  the  realm,  and  before 
all  the  great  officers  of  State.  And  lay  statute  (p}  the  Arch- 
bishop of  Canterbury  is  directed  to  sit  in  Parliament,  on  the 
right  side  of  the  Parliament  chamber,  first,  before  the  Arch- 
bishop of  York  and  all  the  other  bishops  (q). 

The  Archbishop  of  York  is  styled  Primate  of  England,  and  Of  York, 
has,  by  custom,  the  privilege  of  crowning  the  queen  consort, 
and  being  her  perpetual  chaplain  ;  and  he  has  precedency 
before  all  dukes,  not  being  of  the  blood  royal,  and  of  all  the 
great  officers  of  State,  except  the  Lord  Chancellor.  And  by 
the  statute  before  mentioned  (p]  he  is  directed  to  sit  in  Parlia- 
ment next  to  the  Archbishop  of  Canterbury  (r).  Besides  his 
ordinary  jurisdiction  as  bishop,  this  Archbishop  had  formerly 
a  secular  authority  in  certain  parts  of  his  diocese  ;  but  by  a 
statute  passed  in  the  year  1836,  it  was  enacted,  that  all  his 
secular  authority  in  the  different  places  in  which  it  had  been 
formerly  exercised  should  cease  and  determine,  and  should  be 
transferred  to  and  vested  in  the  Crown  (s). 

The  Archbishop  is  superintendent  throughout  his  whole  Powers  of 
province  of  all  ecclesiastical  matters,  to  correct  and  supply  the  Archbishop, 
defects  of  other  bishops,  so  that  for  many  purposes  he  has 
concurrent  jurisdiction  with  them  ;  and  therefore  his  ecclesi- 
astical acts  done  within  his  province  are  voidable  only,  and  not 
void,  though  done  where  the  jurisdiction  belonged  to  a  bishop 
or  other  ecclesiastical  person  within  his  province.  So  he  has 
provincial  power  over  all  bishops  in  his  province,  may  hold  a 
court  when  he  pleases  therein,  may  officiate  as  judge  in  person 
or  by  vicar-general  ;  and  may  deprive  his  bishops,  or  convene 
them  before  him,  for  misdemeanour  in  their  function  (t). 

(o)  1  Black.  Com.  380  ;  and  see  Christian's  note  to  1  Black.  Com.  378. 

(p)  31  Hen.  8,  c.  10. 

(q)  God.  13. 

(r)  Ibid.  19. 

(s)  6  &  7  Will.  4,  c.  87. 

(<)  1  Burn  E.  L.  230  ;  Bishop  of  St.  David's  Case  (1699),  1  Ld.  Raym.  447,  539  ; 
Ex  parle  Read  (1888),  13  P.  D.  221  ;  Head  v.  Bishop  of  Lincoln  (1889),  14  P.  D.  88  ; 
cf.  R.  v.  Archbishop  of  York  (1888),  20  Q.  B.  D.  740. 
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Appeals  to. 


Visitation  by.  If  the  Archbishop  visit  his  inferior  bishop,  and  inhibit  him 
during  the  visitation,  and  the  bishop  have  a  title  to  collate  to  a 
benefice  within  his  diocese  by  reason  of  lapse,  yet  the  bishop 
cannot  institute  his  clerk,  but  the  clerk  ought  to  be  presented 
to  the  Archbishop,  and  the  Archbishop  is  to  institute  him, 
by  reason  that  during  the  inhibition  the  bishop's  power  is 
suspended  (u). 

The  jurisdiction  of  the  Archbishop  on  appeals  in  different 
ecclesiastical  matters  has  been  very  considerably  increased  by 
various  statutes,  and,  as  we  shall  have  to  remark  in  the  case  of 
bishops,  not  only  has  greater  power  been  given  him,  but,  in  some 
cases,  other  modes  of  proceeding  in  the  common  law  courts  have 
been  either  directly  or  indirectly  superseded  ;  and  the  Church 
has  thus  undoubtedly  acquired  an  increased  authority  in  Church 
matters  (x). 

The  Archbishop  of  a  province  is  entitled  to  the  seals  of  a 
bishop" deceased,  which  Gibson  says  is  no  more  than  a  just  and 
reasonable 'pro  vision  against  their  being  used  to  ill  purposes  by 
executors  and  others  ;  to  prevent  which  they  are  to  be 
broken  (y}. 

Whenever  an  archiepiscopal  see  is  vacant,  the  dean  and 
chapter  of  the  diocese  are  guardians  of  the  spiritualities  (z). 
And  when  the  archbishopric  of  Canterbury  is  vacant,  they  may 
grant  faculties,  licences  and  dispensations  throughout  both 
provinces,  as  their  Archbishop  might  have  done  (a). 

As  all  resignations  must  be  made  to  some  superior,  an  Arch- 
bishop could  resign  to  none  but  the  King  himself  (6).  And  as  a 
bishop  may  be  deprived  by  the  Archbishop,  and  in  such  manner 
as  will  be  hereafter  mentioned,  so  probably  an  Archbishop  might 
be  deprived  for  sufficient  cause  by  the  King  as  supreme  head  of 
the  Church. 

SECTION  2. 


Vacancy  of 
archiepis- 
copal see. 


Resignation, 
&c.,  of  Arch 
bishop. 


Dioceses. 


Position  of 
bishop. 


Of  Bishops. 

Having  thus  far  spoken  of  the  provinces,  and  the  Archbishops 
who  preside  over  them,  we  now  come  to  the  second  ecclesiastical 
division,  namely,  that  of  dioceses. 

The  bishop  is  the  head  of  the  clergy  in  his  diocese,  inspects 
the  manners  of  the  people  and  clergy  therein,  and,  if  necessary, 
punishes  them  with  ecclesiastical  censures  ;  and  for  this  purpose 
he  has  several  courts  under  him,  and  may  visit  at  pleasure  every 
part  of  his  diocese  (c). 

When  ministering  in  any  office  prescribed  by  the  Book  of 

(u)  God.  19. 

(x)  These  matters  are  dealt  with  post  under  their  several  heads. 
(y)  Gibs.  Cod.  133. 
(2)  God.  44. 
(a)  25  Hen.  8,  c.  21. 

(6)  For  the  provisions  of  the  Bishops  Resignation  Act,  1869  (32  &  33  Viet.  c.  Ill), 
relating  to  the  resignation  of  an  Archbishop,  see  post,  p.  112. 
(c)  1  Black.  Com.  382. 
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Common  Prayer,  he  is  bound  to  observe  the  directions  given  in 
the  rubrics  (d). 

His  style,  title  and  privileges  are  inferior  to  those  of  an  Arch- 
bishop. When  he  is  vested  in  his  bishopric,  he  is  said  to  be 
installed  :  he  writes  himself  by  Divine  Permission,  and  has  the 
title  of  Lord,  and  Right  Reverend  Father  in  God  ;  and  he  may 
retain  and  qualify  six  chaplains  (e).  By  the  preface  to  the  form 
and  manner  of  making,  ordaining  and  consecrating  of  bishops, 
priests  and  deacons,  which  has  been  confirmed  by  several  Acts 
of  Parliament  (/),  every  man  which  is  to  be  ordained  or 
consecrated  bishop  shall  be  full  thirty  years  of  age.  The  reason 
for  which,  as  given  by  the  canon  law,  is  that  our  Saviour  was 
baptised  and  began  to  preach  at  that  age  (g)  ;  but  in  ancient 
times  there  seems  to  have  been  no  such  restriction  as  to  age 
in  this  country. 

For  many  centuries  after  the  Christian  era  the  bishop  was  the 
universal  incumbent  of  his  diocese,  and  received  all  the  profits, 
which  were  then  but  offerings  of  devotion,  out  of  which  he  paid 
the  salaries  of  such  as  officiated  under  him  as  deacons  and 
curates  in  places  appointed.  Afterwards,  when  churches 
became  founded  and  endowed,  he  sent  out  his  clergy  to  reside 
and  to  officiate  in  those  churches,  reserving  to  himself  a  certain 
number  in  his  cathedral,  to  counsel  and  assist  him,  which  are 
now  called  deans  and  canons,  of  whom  we  shall  have  to  speak 
more  particularly  in  their  proper  order  (h). 

The  mode  of  election,  confirmation  and  consecration  is  the 
same  in  the  case  of  bishops  and  Archbishops  ;  for  it  must  be 
observed,  that  each  Archbishop  is  also  bishop,  and  has  his  own 
diocese,  wherein  he  exercises  episcopal  jurisdiction,  as  in  his 
province  he  exercises  archiepiscopal  ;  and  the  following  is  the 
history  thereof  given  by  Blackstone. 

The  bishop  is  elected  by  the  chapter  of  his  cathedral  church, 
by  virtue  of  a  licence  from  the  Crown.  Election  was,  in  very 
early  times,  the  usual  mode  of  elevation  to  the  episcopal  chair 
throughout  all  Christendom  ;  and  this  was  promiscuously 
performed  by  the  laity  as  well  as  the  clergy,  till  at  length,  it 
becoming  tumultuous,  the  emperors  and  other  sovereigns  of 
the  respective  kingdoms  of  Europe  took  the  appointment,  in 
some  degree,  into  their  own  hands,  by  reserving  to  themselves 
the  right  of  confirming  these  elections,  and  of  granting  investi- 
ture of  the  temporalities,  which  now  began  almost  universally 
to  be  annexed  to  these  spiritual  dignities  :  without  which 
confirmation  and  investiture  the  elected  bishop  could  neither 
be  consecrated  nor  receive  any  secular  profits.  This  right  was 
acknowledged  in  the  Emperor  Charlemagne,  A.D.  773,  by  Pope 
Hadrian  I.  and  the  Council  of  Lateran,  and  universally 

(d)  Read  v.  Bishop  of  Lincoln  (1889),  14  P.  D.  148.     Semble,  this  applies  equally 
to  an  Archbishop. 

(e)  God.  21. 

(/)  3  &  4  Edw.  6,  c.  10  ;  5  &  6  Edw.  6,  c.  1  ;  8  Eliz.  c.  1 ;    14  Car.  2,  c.  4. 
(g)  Dist.  78,  c.  3  ;  1  Burn  E.  L.  194  c. 
(h)  God.  355. 
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exercised  by  other  Christian  princes  ;  but  the  policy  of  the  court 
of  Rome  at  the  same  time  began  by  degrees  to  exclude  the  laity 
from  any  share  in  these  elections,  and  to  confine  them  wholly 
to  the  clergy,  which  at  length  was  completely  effected  ;  the 
mere  form  of  election  appearing  to  the  people  to  be  a  thing  of 
little  consequence,  whilst  the  Crown  was  in  possession  of  an 
absolute  negative,  which  was  almost  equivalent  to  a  direct  right 
of  nomination.  Hence  the  right  of  appointing  to  bishoprics  is 
said  to  have  been  in  the  Crown  of  England  (as  well  as  other 
kingdoms  in  Europe)  even  in  the  Saxon  times  ;  because  the 
rights  of  confirmation  and  investiture  were  in  effect  (though  not 
in  form)  a  right  of  complete  donation.  But  when,  by  length  of 
time,  the  custom  of  making  elections  by  the  clergy  only  was 
fully  established,  the  popes  began  to  except  to  the  usual 
method  of  granting  these  investitures,  which  was  per  annulum 
et  baculum,  by  the  prince  delivering  to  the  prelate  a  ring  and 
pastoral  staff  or  crozier,  pretending  that  this  was  an  encroach- 
ment on  the  Church's  authority,  and  an  attempt  by  these  sym- 
bols to  confer  a  spiritual  jurisdiction  ;  and  Pope  Gregory  VII., 
towards  the  close  of  the  eleventh  century,  published  a  bull 
of  excommunication  against  all  princes  who  should  dare  to 
confer  investitures,  and  all  prelates  who  should  venture  to 
receive  them.  This  was  a  bold  step  towards  effecting  the  plan 
then  adopted  by  the  Roman  see,  of  rendering  the  clergy  entirely 
independent  of  the  civil  authority  ;  and  long  and  eager  were 
the  contests  occasioned  by  this  papal  claim.  But  at  length, 
when  the  Emperor  Henry  V.  agreed  to  remove  all  suspicion  of 
encroachment  on  the  spiritual  character,  by  conferring  investi- 
ture for  the  future  per  sceptrum,  and  not  per  annulum  et  baculum, 
and  when  the  Kings  of  England  and  France  consented  also  to 
alter  the  form  in  their  kingdoms,  and  receive  only  the  homage 
from  the  bishops  for  their  temporalities,  instead  of  investing 
them  by  the  ring  and  crozier,  the  court  of  Rome  found  it 
prudent  to  suspend  for  awhile  its  other  pretensions. 

This  concession  was  obtained  from  King  Henry  I.  by  Arch- 
bishop Anselm  ;  but  King  John  (about  a  century  afterwards), 
in  order  to  obtain  the  protection  of  the  Pope  against  his 
discontented  barons,  was  also  prevailed  upon  to  give  up  by  a 
•  charter,  to  all  the  monasteries  and  cathedrals  in  the  kingdom, 
the  free  right  of  electing  their  prelates,  whether  abbots  or 
bishops,  reserving  only  to  the  Crown  the  custody  of  the  tempora- 
lities during  the  vacancy,  the  form  of  granting  a  licence  to 
elect  (which  is  the  original  of  our  conge  d'elire),  on  refusal 
whereof  the  electors  might  proceed  without  it,  and  the  right 
of  approbation  afterwards,  which  was  not  to  be  denied  without 
a  reasonable  and  lawful  cause.  This  grant  was  expressly 
recognised  and  confirmed  in  King  John's  Magna  Charta, 
and  was  again  established  by  statute  25  Edw.  III.  stat.  6, 
s.  3  (i). 

(t)  1  Black.  Com.  377—379. 
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In  dioceses  having  no  dean  and  chapter  (k)  the  bishoprics  are  Conge  tf dire. 
donatives  in  form  as  well  as  substance,  and  the  King  appoints 
thereto  by  letters  patent  without  any  form  of  conge  d'elire. 
But  as  to  the  other  bishoprics,  the  form  of  conge  d'elire  is  still 
preserved  in  the  election,  but  it  is  a  form  only,  the  nomination 
being  really  in  the  Crown.  The  statute  (/)  of  Henry  VIII. 
enacted,  that  the  dean  and  chapter  should  elect  the  person 
named  in  the  letters  missive  of  the  King  within  twelve  days, 
and  that  in  case  of  their  default  the  King  might  nominate  and 
present  by  letters-patent  such  person  as  he  might  think  able  and 
convenient.  Such  election  or  nomination,  if  it  be  of  a  bishop, 
is  then  to  be  signified  by  letters-patent  to  the  Archbishop  of 
the  province,  or  if  it  be  of  an  Archbishop,  to  the  other  Arch- 
bishop and  two  bishops,  requiring  them  to  confirm,  invest  and 
consecrate  the  person  so  elected  or  nominated.  The  Archbishop 
is,  with  all  convenient  speed  and  celerity,  to  invest  and 
consecrate  the  person  so  nominated  and  presented,  without  any 
recourse  to  the  see  of  Rome.  And  in  case  the  dean  and  chapter 
shall  elect  the  person  named  in  the  letters  missive,  their  election 
is  to  stand  good  and  effectual  to  all  intents,  and  the  person  so 
elected,  after  certification  to  the  King,  is  to  be  reputed  and 
taken  by  the  name  of  lord  elected  of  such  dignity  and  office. 
Then  the  oath  and  fealty  appointed  being  made  to  the  King 
by  the  person  so  elected,  the  King  is  to  signify  the  election  to 
the  Archbishop,  commanding  him  to  confirm  the  election  and 
to  invest  and  consecrate  the  person  elected,  and  to  give  and 
use  to  him  all  benedictions,  &c.,  without  suing  for  or  obtaining 
any  bulls,  &c.,  from  Rome.  And  it  was  then  lastly  enacted, 
that  if  the  dean  and  chapter  do  not  elect  in  the  manner 
appointed  within  twenty  days  after  the  conge  d'elire  has 
come  to  their  hands,  or  if  the  Archbishop  or  bishop  refuse  to 
confirm,  invest  and  consecrate  the  person  elected  within 
twenty  days  after  the  letters-patent  have  come  to  their 
hands,  then  such  dean  and  every  person  of  such  chapter,  or 
every  such  Archbishop  or  bishop,  shall  incur  all  the  penalties 
of  a  prcemunire  (I). 

The  above  word,  prcemunire,  has  been  used  to  denote  not  only  Prcemunire. 
the  writ  in  which  it  occurs  and  by  which  the  party  charged  was 
cited,  but  also  the  offence  itself  which  was  charged  against  him. 
The  words  of  the  writ  are  "  prcemunire  (prcemonen}  jacias 
A.  B.,"  cause  A.  B.  to  be  forewarned  that  he  appear  before  us 
to  answer  the  contempt  wherewith  he  stands  charged,  which 
contempt  is  particularly  stated  in  the  preamble  to  the  writ. 
And  the  offence  itself  is  defined  generally  as  the  introducing  a 
foreign  power  into  this  land,  and  creating  an  imperium  in 
imperio  by  paying  that  obedience  to  papal  process  which 
constitutionally  belongs  to  the  King  alone  (m).  The  most 

(k)  Bishoprics  Act,  1878  (41  &  42  Viet.  c.  68),  s.  6,  incorporated  in  subsequent 
Bishopric  Acts. 

(I)  25  Hen.  8,  c.  20. 
(m)  4  Black.  Com.  115. 
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important  of  the  statutes  creating  the  offence  is  16  Rich.  II. 
c.  5,  by  which  it  was  enacted,  that  whoever  procures  at  Rome  or 
elsewhere  any  translations,  processes,  bulls,  &c.,  which  touch 
the  King  against  him  his  crown  and  realm,  and  all  persons 
aiding  and  assisting  therein,  shall  be  put  out  of  the  King's 
protection,  their  lands  and  goods  forfeited  to  the  King's  use, 
and  they  shall  be  attached  by  their  bodies  to  answer  to  the 
King  and  his  council  ;  or  process  of  prcemunire  facias  shall  be 
made  out  against  them.  The  offence  and  penalty  having  been 
defined  and  understood  under  this  and  previous  statutes,  it  was 
enacted  by  several  subsequent  statutes,  and  among  them  by  the 
above-mentioned  statute  of  25  Hen.  VIII.  c.  20,  that  persons 
doing  or  omitting  to  do  certain  acts  should  incur  the  penalties 
of  prcemunire. 

Confirmation  The  election  and  confirmation  of  bishops  are  regulated  by 
of  bishop.  this  statute,  and  it  is  now  settled  law  that  the  ceremony  of 
confirmation  is  in  substance  only  a  formal  act,  which  the 
Archbishop  is  bound  to  perform,  by  himself  or  by  his  vicar- 
general,  under  penalty  of  prcemunire.  He  has  no  jurisdiction 
to  entertain  objections  to  the  confirmation  founded  on  questions 
of  doctrine,  and  a  writ  of  mandamus  will  not  lie  to  compel  him 
to  hear  and  determine  such  objections,  nor  apparently  will  a 
mandamus  lie  to  compel  him  before  proceeding  to  confirmation 
to  inform  his  mind  of  the  fitness  of  the  bishop  elect.  The  only 
possible  points  upon  which  objectors  could  be  heard  are  the 
identity  of  the  person,  an  informality  in  the  election,  and 
possibly  the  personal  disqualifications  imposed  by  the  canon 
law,  such  as  age.  The  Archbishop  has  power  to  regulate  the 
procedure  in  connection  with  the  making  of  objections  (n). 
Consecration,  After  election  and  confirmation  the  bishop  may  exercise  all 
spiritual  jurisdiction  (o)  ;  but  he  is  yet  not  completely  bishop 
until  consecration  ;  since  before  that  he  may  not  sue  for  his 
temporalities  (p).  The  form  of  ordaining  or  consecrating  an 
Archbishop  or  bishop  is  set  out  in  the  Book  of  Common 
Prayer  (q)  ;  it  need  only  be  observed  that  a  bishop  is  only 
once  consecrated,  and  the  ceremony  is  not  repeated  upon  his 
translation,  although  the  election  and  confirmation  in  the 
manner  we  have  mentioned  take  place  as  often  as  he  is  trans- 
lated (r),  and  he  is  said  to  be  translated  when  he  is  preferred  to 
some  other  see. 

(n)  The  matter  was  discussed  in  extenso  in  E.  v.  Archbishop  of  Canterbury,  [1902] 
2  K.  B.  503  ;  and  see  R.  v.  ArchbisJiop  of  Canterbury  (1848),  11  Q.  B.  483,  and  Jebb's 
Special  Report,  and  Bishop  Temple's  Case  (1869),  1  Phill.  Eccl.  Law,  2nd  ed.,  p.  42. 
The  form  of  the  ceremony  has  been  modified  to  meet  the  views  expressed  by  Lord 
Alverstone,  C.J.,  in  the  case  first  quoted,  at  p.  560. 

(o)  Including  the  right  to  sit  in  Parliament  if  otherwise  qualified  :  Evans  v. 
Ascuithe  (1627),  Palm.  457;  Gibs.  Cod.  128. 

(p)  Gibs.  Cod.  114  ;  Watson,  c.  40. 

(q)  The  only  oath  that  may  now  be  taken  during  the  consecration  service  is  the 
oath  of  due  obedience  to  the  ArchbisJiop  :  Clerical  Subscription  Act,  1865  (28  &  29 
Viet.  c.  122),  ss.  11  and  12  ;  the  oath  of  allegiance  is  in  practice  always  taken  in  the 
vestry  immediately  before  the  service  of  consecration. 

(r)  God.  29;  Gibs.  Cod.  114. 
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As  to  the  place  of  consecration,  the  dean  and  chapter  of 
Canterbury  claim  it  as  an  ancient  right  of  that  church  that 
every  bishop  of  the  province  is  to  be  consecrated  in  it,  or  that 
the  Archbishop  receive  from  them  a  licence  to  consecrate  else- 
where ;  and  in  practice  a  "  licence  of  alibi  "  is  always  obtained 
for  the  consecration  of  an  English  diocesan  bishop  of  the 
province  of  Canterbury  in  any  place  other  than  Canterbury 
Cathedral.  And  although  between  the  years  1235  and  1300 
that  point  was  controverted  with  the  chapter,  it  ended  in  their 
favour,  and  in  the  further  confirmation  of  the  privilege,  which 
was  first  granted  by  Thomas  Becket,  and  afterwards  con- 
firmed by  St.  Edmund.  And  in  Cranmer's  register  there 
is  a  memorandum  that  no  bishop  may  be  consecrated 
without  the  church  of  Canterbury,  but  by  the  special  licence 
of  the  dean  and  chapter  of  Canterbury  under  the  chapter 
seal  (s). 

All  the  dignities  and  benefices  which  a  bishop  was  possessed 
of  before  his  election  become  void  so  soon  as  he  has  been 
consecrated  ;  and,  when  he  is  translated,  his  former  see 
becomes  void  upon  his  confirmation. 

It  is  a  prerogative  of  the  Crown,  upon  the  promotion  of  the 
incumbent  of  a  benefice  in  England  to  a  bishopric  in  England, 
to  present  to  the  avoided  benefice.  The  prerogative  is  said 
to  extend  also  to  the  bishopric  of  Sodor  and  Man.  Whether  it 
extends  likewise  to  the  case  of  an  English  incumbent  promoted 
to  a  colonial  bishopric  constituted  under  the  powers  of  an  Act 
of  Parliament,  appears  to  be  doubtful  ;  but  it  certainly  does 
not  extend  to  any  colonial  bishopric  within  the  King's 
dominions  which  has  been  erected  and  constituted  solely  by 
the  prerogative  of  the  Crown  (t). 

Every  person  being  chosen,  elected,  nominated,  presented, 
invested,  and  consecrated  as  aforesaid,  and  suing  his  tempo- 
ralities out  of  the  King's  hands,  and  making  oath  to  the  King 
and  to  none  other  as  aforesaid,  shall  and  may  be  thrononised 
or  installed,  as  the  case  shall  require,  and  shall  have  and  take 
his  only  restitution  out  of  the  King's  hands  of  all  the  possessions 
and  profits,  spiritual  and  temporal,  belonging  to  such  arch- 
bishopric or  bishopric,  and  shall  be  obeyed  in  all  things  accord- 
ing to  the  name,  title,  degree,  and  dignity  he  shall  be  chosen  or 
presented  to,  and  do  and  execute  every  thing  touching  the 
same,  as  any  Archbishop  or  bishop  of  this  realm,  without 
offending  of  the  prerogative  royal  of  the  Crown,  and  the  laws 
and  customs  of  the  realm,  might  at  any  time  theretofore  do  (u}. 
And  thereupon  the  bishop,  being  introduced  into  the  King's 
presence,  shall  do  his  homage  for  his  temporalities  or  barony  by 
kneeling  down  and  putting  his  hands  between  the  hands  of  the 
King  sitting  in  his  chair  of  state,  and  by  taking  a  solemn  oath 
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(s)  Gibs.  Cod.  Ill ;  1  Burn  E.  L.  203. 

(0  R.  v.  Provost  and  Fellows  of  Eton  College  (1858),  27  L.  J.,  Q.  B.  132. 

(u)  25  Hen.  8,  c.  20. 
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to  be  true  and  faithful  to  His  Majesty,  and  that  he  holds  his 
temporalities  of  him  (x). 

Bishops  are  lords  of  the  realm,  being  summoned  as  lords 
spiritual  to  Parliament  as  well  as  the  other  nobles,  but  this 
right  does  not  now  extend  to  all  bishops,  since,  in  view  of  the 
creation  of  new  dioceses,  it  has  been  enacted  that  the  number 
of  lords  spiritual  sitting  and  voting  as  lords  of  Parliament 
shall  not  be  increased  by  the  foundation  of  new  bishoprics.  A 
writ  of  summons  is  always  issued  in  the  cases  of  Canterbury, 
York,  London,  Durham,  and  Winchester  ;  in  other  cases  the 
vacancy  is  supplied  by  the  issue  of  a  writ  of  summons  to  the 
bishop  who,  having  longest  been  bishop  of  a  see  in  England,  has 
not  previously  become  entitled  to  such  writ.  A  bishop  does  not 
by  translation  lose  a  seat  which  he  already  possesses  (y). 

Although,  according  to  the  law  and  customs  of  Parliament, 
the  bishops  must  be  summoned  thereto,  yet  if  they  absent 
themselves  voluntarily,  the  King,  the  lords  temporal,  and  the 
commons,  may  make  an  Act  of  Parliament  without  them,  for 
the  lords  spiritual  and  temporal  are  now  only  one  estate,  and 
consequently  neither  of  them  has  any  separate  negative  (a). 

The  lords  spiritual  have  long  been  wont  to  withdraw  from  the 
House  when  the  question  of  condemnation  or  acquittal  on  any 
capital  charge  is  to  be  decided  ;  this  they  probably  did 
originally  in  obedience  to  the  canon  law  ;  and  although  they 
have  always  protested  in  such  cases  that  such  withdrawal 
should  not  be  any  infringement  of  their  right  if  the  canons  were 
out  of  the  question,  yet  it  must  be  considered  doubtful  whether 
their  right  (being  now  contrary  to  custom)  could  be  successfully 
insisted  on  (6). 

Bishops  in  respect  of  their  persons  are  not  peers  with  the 
nobility  ;  so  that  they  are  not  tried  by  the  House  of  Peers  in 
cases  of  alleged  crimes,  like  the  lords  temporal,  but  they  are 
tried  by  a  jury  in  the  same  manner  as  commoners,  as  was  the 
case  with  Archbishop  Cranmer  and  Bishop  Fisher  (c). 

When  any  episcopal  see  is  vacant,  the  Archbishop  of  the 
province  is  guardian  to  the  spiritualities  :  and  all  ecclesiastical 
jurisdiction  is  during  that  time  exercised  by  him  or  by  his 
commissioners  ;  but  he  cannot  as  such  consecrate  or  ordain, 
or  present  to  vacant  benefices,  or  confirm  a  lease  (d). 

During  such  vacancy,  whether  it  be  of  an  archbishopric  or 
bishopric,  the  King  has  the  custody  of  all  the  lay  revenues, 
lands,  and  tenements  which  belong  to  the  see,  and  which 
are  called  the  temporalities  thereof.  The  King's  revenue 
derived  from  this  source  was  formerly  very  considerable  ;  and 

(a:)  God.  27. 

(y)  Bishoprics  Act,  1878  (41  &  42  Viet.  c.  68),  s.  5  (incorporated  in  subsequent 
Bishopric  Acts). 

(a)  Dyer,  60  ;  4  Inst.  25  ;  1  Black.  Com.  156. 

(b)  Note  to  1  Black.  Com.  156  ;  Keilw.  184  ;  Gibs.  Cod.  125  ;  Hawkins,  423  ;  4 
Black  Com.  263. 

(c)  4  Black.  Com.  263  ;  Staund.  153  ;  1  Inst.  31  ;  3  Inst.  30  ;  but  see  Hawkins, 
424. 

(d)  God.  21,  39. 
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Queen  Elizabeth  kept  the  see  of  Ely  vacant  nineteen  years,  in 
order  that  she  might  receive  the  revenues  ;  but  now  it  is 
reduced  to  nothing  ;  for  as  soon  as  the  new  bishop  is  conse- 
crated and  confirmed,  he  usually  receives  the  restitution  of  his 
temporalities  quite  entire  and  untouched  from  the  King,  at  the 
same  time  that  he  does  homage  to  his  sovereign,  and  then  he 
has  a  fee  simple  in  his  bishopric,  and  may  maintain  an  action 
for  the  profits  (e). 

If  a  living  becomes  vacant  of  which  a  bishop,  in  right  of  his  Patronage  of 
see,  is  patron,  and  the  bishop  dies,  the  right  to  fill  up  that  g^ to  tho 
living  passes  with  the  other  temporal  rights  of  the  see  to  the 
Crown  :    and  although  the  Crown  restore  the  temporalities  of 
the  see  to  the  successor  without  filling  up  the  vacancy,  the 
right  to  fill  it  up  remains  with  the  Crown  (/ ). 

All  the  bishops  of  his  province,  with  respect  to  the  Arch-  Suffragans. 
bishop,  are  called  his  suffragans.  Formerly  those  were  called  Formerly, 
suffragan  bishops  (g),  who,  being  consecrated  in  the  same 
manner  as  other  bishops,  supplied  their  places  when  the  latter 
were  absent  upon  embassies  or  in  multiplicity  of  business. 
They  were  consecrated  by  the  Archbishop  of  the  province  to 
execute  such  power  and  authority,  and  to  receive  such  profits 
as  were  limited  in  their  commissions  by  the  bishop  or  diocesan 
whose  suffragans  they  were.  And  as  the  bishop  fixed  his 
residence  at  the  principal  city,  so  probably  the  suffragans 
resided  in  the  more  considerable  towns  of  the  diocese.  The 
Act  26  Hen.  VIII.  c.  14  regularised  the  position  and  functions  Present 
of  suffragan  bishops  in  England.  It  provided  for  the  appoint-  position, 
ment  of  suffragan  bishops  to  certain  specified  towns.  The 
power  has  been  extended  to  include  any  other  towns  specified 
from  time  to  time  by  an  order  in  council  (h).  The  appointment 
is  made  by  the  Crown,  on  the  nomination  of  the  Archbishop 
or  bishop  desirous  of  having  a  suffragan  bishop.  It  is  not 
necessary  that  the  suffragan  bishop  should  be  appointed  to 
a  town  within  the  diocese  of  the  bishop  to  whom  he  is  suffragan, 
provided  that  the  town  is  within  the  same  province  (i).  A 
suffragan  bishop  is  consecrated  by  the  Archbishop  of  the 
province  within  three  months  after  the  letters  patent  under  the 
great  seal  presenting  him  have  come  to  his  hands  (k),  unless 
he  is  already  consecrated  as  a  bishop,  in  which  case  no  re- 
consecration  is  necessary  (I). 

Suffragan  bishops  do  not  take  any  profits  of  the  places  or  sees, 
whereof  they  are  named,  and  do  not  have  or  use  any  jurisdiction 

(e)  God.  34  ;  1  Burn  E.  L.  226. 

(/)  Rennell  v.  Bishop  of  Lincoln  (1827),  7  B.  &  C.  113,  per  Bayley,  J.,  at  p.  186  ; 
cf.  Potter  v.  Chapman  (1750),  Ambl.  98. 

(g)  From  "  suffrage,"  because  they  were  called  in  by  their  metropolitan  to  attend 
and  vote  at  synods  :  O.  E.  D.  The  term  chorepiscopi  (country  bishops)  was  also 
applied  in  earlier  days  to  bishops  exercising  analogous  functions. 

(h)  Suffragans'  Nomination  Act,  1888  (51  &  52  Viet.  c.  56). 

(i)  Sect.  2. 

(k)  Sects.  3,  5. 

(I)  Suffragan  Bishops  Act,  1898  (61  &  62  Viet.  c.  11). 
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or  episcopal  authority  within  the  said  sees,  nor  within  any 
diocese  or  place,  but  only  such  profits,  jurisdiction,  and 
authority  as  are  licensed  to  them  by  any  Archbishop  or  bishop 
within  their  diocese,  by  commission  under  their  seals  (m). 

The  provisions  of  this  statute  appear  for  a  long  time  to  have 
been  practically  obsolete,  but  in  1870  suffragan  bishops  were 
appointed  to  the  towns  of  Dover  and  Nottingham,  and  since 
then  a  large  number  of  additional  appointments  have  been 
made. 

As  a  suffragan  was  formerly  assistant  to  the  bishop  in  matters 
of  orders,  so  also  was  one,  termed  a  coadjutor,  his  assistant  in 
matters  of  jurisdiction.  It  was  not  necessary  that  he  should  be 
episcopally  ordained,  since  the  duties  merely  episcopal  never 
devolved  on  him,  but  on  the  suffragan  ;  so  that  the  suffragan 
and  coadjutor  together,  in  their  several  persons,  performed  the 
offices  of  one  bishop.  The  coadjutor  was  probably  less  often 
appointed  than  the  suffragan,  and  anciently  he  was  appointed 
when  the  bishop  grew  very  old  or  infirm,  in  order  to  succeed 
him  (n).  Under  the  Bishops  Resignation  Act,  1869,  a  bishop 
coadjutor  may  be  appointed  where  an  Archbishop  or  bishop  is 
incapacitated  by  permanent  mental  infirmity  (o). 

The  position  of  the  Church  of  England  in  a  colony  with  an 
established  legislature,  and  where  no  Church  is  established  by 
law,  is  purely  that  of  a  voluntary  association.  The  letters- 
patent  creating  a  colonial  diocese  and  appointing  a  bishop 
thereof  are  valid  for  the  purpose  of  conferring  upon  such  bishop 
non-coercive  powers,  but  the  Crown,  after  an  independent 
legislature  has  been  established  in  a  colony,  has  no  power  to 
confer  any  jurisdiction  or  coercive  authority  upon  the  metro- 
politan over  a  bishop  or  any  other  person  in  a  colony.  Rules 
for  enforcing  discipline  will  be  binding  on  those  who  expressly 
or  impliedly  have  assented  to  them,  and  the  jurisdiction  of  a 
bishop  rests  upon  agreement  enforceable  through  the  lay 
tribunals,  from  which  an  appeal  lies.  Although  letters-patent 
had  failed  to  confer  upon  a  colonial  bishop  any  coercive  juris- 
diction over  his  clergy  without  recourse  to  the  civil  courts,  it 
was  held  that  the  bishop  retained  his  legal  status  as  bishop, 
and  was  entitled  to  the  income  of  the  endowment  (p). 

The  bishop  of  Durham  had  formerly,  besides  his  ordinary 
jurisdiction  in  his  see  as  bishop,  a  further  palatine  jurisdiction, 
as  it  was  called,  in  the  county  of  Durham  ;  and  he  was  thereby 
entitled  to  all  forfeitures  of  lands  or  goods  for  treason  or  other- 
wise, and  all  mines  of  gold  and  silver,  treasure  trove,  deodands, 
escheats,  fines  and  amercements,  and  all  jura  regalia.  In  like 
manner,  the  bishop  of  Ely  had  formerly  secular  authority  in 


(m)  Suffragans'  Nomination  Act,  1888  (51  &  52  Viet.  c.  56),  s.  6. 

(n)  See  Horse  Rurales  Decanicse,  vol.  i. 

(o)  32  &  33  Viet.  c.  Ill,  ss.  3—12.     See  post,  p.  113. 

(p)  See  Long  v.  Bishop  of  Capetown  (1863),  1  Moo.,  P.  C.  (N.  S.)  411  ;  In  re  Bishop 
of  Natal  (1865),  3  Moo.,  P.  C.  (N.  S.)  115  ;  Bishop  of  Natal  v.  Gladstone  (1866),  L.  R., 
3  Eq.  1  ;  Merriman  v.  Williams  (1882),  7  App.  Cas.  484. 
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certain  places  within  his  diocese  ;  but  by  two  Acts  passed  in 
1836  it  was  enacted,  that  all  the  palatine  jurisdiction  and 
secular  authority  of  these  two  bishops  should  cease  and 
determine,  and  thenceforth  become  vested  in  the  King  (q). 

It  appears  that  formerly  the  houses  of  the  bishops,  in  which 
they  were  resident  during  their  attendance  on  Parliament  or  the 
court,  and  upon  their  own  proper  occasions,  were  extra- 
diocesan  ;  and  that  while  residing  there  the  bishops  might 
freely  exercise  jurisdiction  in  the  same  manner  as  in  their  own 
dioceses  (r)  ;  but  this  privilege  only  attached  to  the  specific 
houses,  none  of  which  (save  possibly  Lambeth  Palace)  are  any 
longer  the  bishops'  places  of  residence,  and  may  .be  taken  to  be 
extinct. 

Where  a  bishop  has  more  than  one  episcopal  house  of 
residence,  or  it  may  appear  expedient  to  provide  a  new  one,  or 
to  add  to,  remove,  take  down,  or  rebuild  an  existing  one,  the 
Ecclesiastical  Commissioners,  with  consent  of  the  bishop,  may 
make  such  arrangements  as  may  be  deemed  expedient  for  selling 
and  conveying  to  a  purchaser  any  such  episcopal  house  of 
residence,  or  for  taking  down  the  same  and  selling  the  site  and 
materials,  or  for  altering  and  improving  any  such  house  or  the 
demesnes  adjoining  by  the  purchase  of  land,  or  for  building  a 
new  house,  or  for  applying  the  whole  or  part  of  the  proceeds  of 
the  sale  in  such  manner  as  may  be  beneficial  to  the  see  (s).  But 
in  any  such  scheme,  for  taking  down,  or  selling,  or  changing  the 
site,  the  Commissioners  must  set  forth  particularly  the  grounds 
on  which  they  offer  the  recommendation  (t).  If  any  house  of 
residence  so  sold  or  taken  down  contains  any  pictures,  books, 
or  other  goods  belonging  to  the  owner  in  right  of  his  dignity 
only,  the  Commissioners  are  to  give  directions  for  the  sale  of 
such  fixtures  and  furniture  as  shall  be  deemed  unfit  for  the 
removal  to  the  new  or  other  house,  and  for  the  application  of  the 
money,  consistent,  as  near  as  may  be,  with  the  source  from 
whence  the  money  shall  have  arisen,  and  also  for  the  removal 
to  the  new  house  of  all  such  pictures  and  books,  fixtures,  &c., 
as  may  be  fit  for  removal  (u).  And  all  fixtures  and  other 
articles  in  the  house,  paid  for  out  of  money  raised  under  the 
authority  of  these  provisions,  and  which  are  to  be  set  forth  in 
an  inventory  certified  under  the  common  seal  of  the  Commis- 
sioners, and  registered  in  the  registry  of  the  diocese,  shall  be 
deemed  to  be  part  and  parcel  of  the  freehold  (x).  And  all  such 
new  or  altered  houses  of  residence  shall  be  insured  from  fire  by 
the  occupants  in  such  sums  as  the  Commissioners  shall  think 
fit  (y). 

The  dean  and  chapter,  or  the  dean  alone,  or  any  canon  may, 

(?)  6  &  7  Will.  4.,  c.  19  and  c.  87. 

(r)  Gibs.  Cod.  132  ;  Barton  v.  Wells  (1789),  1  Hagg.  Cons.  31. 

(*)  5  &  6  Viet.  c.  26,  s.  1. 

(0  Sect.  2. 

(u)  Sect.  9. 

(a;)  Sect.  10. 

(y)  Sect.  11. 


Former  privi- 
lege of  Lon- 
don residences 
of  bishops. 


Disposal  of 
unnecessary 
houses  of 
residence. 


Purchase,  &c., 
of  new  resi- 
dence. 


108 


OF  THE  RIGHTS,  DUTIES,  ETC.,  OF  ECCLESIASTICAL  PERSONS, 


with  the  authority  of  the  Ecclesiastical  Commissioners,  purchase 
an  episcopal  house  of  residence,  or  the  site  thereof,  sold  under 
the  same  authority  in  manner  already  mentioned,  and  may  add 
to,  alter,  or  take  down  the  same,  and  rebuild  on  the  site,  or  apply 
it  to  the  improvement  of  the  cathedral  and  its  precincts.  And 
the  provisions  of  the  Ecclesiastical  Commissioners  Act,  1840  (z), 
as  to  raising  money  by  any  dean  or  canon,  are  made  applicable 
for  raising  money  for  such  purposes  (a),  or  by  the  same  authority 
such  episcopal  house  may  be  made  the  deanery  or  a  canonical 
house  (6). 

Income  of  The  income  of  the  different  bishops  was  formerly  fluctuating 

bishops.  and  uncertain,  and  varied  greatly  in  the  different  sees,  but  it 

was  provided  by  the  Ecclesiastical  Commissioners  Act,  1850  (c), 
that  in  the  case  of  any  bishop  appointed  subsequently  to  that 
Act  the  Ecclesiastical  Commissioners  might  make  such  arrange- 
ments, with  consent  of  the  bishop,  as  would  secure  to  him  the 
regular  annual  income,  which  by  Act  of  Parliament,  or  by  the 
scheme  of  the  Commissioners,  has  been  appointed  for  the 
see  (c). 

Duties  of  a  The  principal  duties  of  a  bishop  towards  his  clergy  will  be 

bishop.  found  to  be  comprised  in  ordination  (d),  wrhereby  he  calls  them 

into  existence  as  persons  ecclesiastical  ;  in  instituting  or 
licensing  them  to  their  benefices  or  cures  ;  in  visiting  them  and 
exercising  superintendence  over  their  morals  ;  and  enforcing 
discipline  and  obedience  to  the  laws  ecclesiastical  (for  which 
purpose  he  has  now  been  vested  with  ample  power)  ;  and  in 
suspending  or  depriving  them  for  due  cause  (e). 

Power  over  The  power  of  the  bishop  over  all  the  clergy  in  his  diocese  has 

his  clergy.  been  rendered  more  complete  than  formerly  by  the  course  of 
recent  legislation,  and  it  is  now  clearly  established  that  no 
ordained  clergyman  of  the  Church  of  England  has  any  right  to 
perform  divine  offices,  except  to  his  own  family,  without  being 
in  some  manner  authorised  or  licensed  thereunto  by  his  bishop  ; 
for  the  latter  may  inhibit  any  clergyman  so  officiating  any- 
where within  his  diocese,  and  if  the  party  so  inhibited  should 
notwithstanding  continue  to  officiate,  he  would  be  guilty 
of  an  ecclesiastical  offence,  and  be  punishable  accord- 
ingly (/). 

Over  all  the  people  in  his  diocese  he  exercises  a  general 

pastoral  authority  ;    but  they  are  more  particularly  brought 

under  his  notice  at  the  time  of  their  confirmation  (ff ). 

Visitation.  Visitation,  as  commonly  understood,  denotes  the  act  of  the 

bishop  going  his  circuit  through  his  diocese,  or  district,  with  a 

(z)  3  &  4  Viet.  c.  113  ;  and  see  8  &  9  Geo.  5,  c.  42,  s.  7. 
(a)  5  &  6  Viet.  c.  26,  s.  5. 
(6)  Sect.  6. 

(c)  13  &  14  Viet.  c.  94,  s.  17. 

(d)  The  bishop  alone  has  this  power  :  Bishop  of  St.  Albans  v.  Fillingham,  [1906] 
P.  163. 

(e)  Cf.  10  &  11  Viet.  c.98. 

(/)  Barnes  v.  Shore  (1845),  1  Rob.  Eccl.  382  ;    Freeland  v.  Neale  (1848),  1  Rob. 
Eccl.  643  ;  Nesbitt  v.  Wallace,  [1901]  P.  354. 
(ff)  Post,  p.  111. 
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full  power  of  inquiry  into  such  matters  as  relate  to  Church 
government  and  discipline  (g). 

By  the  canon  law,  visitations  were  to  be  once  a  year  ;  but 
that  was  intended  of  parochial  visitations,  or  a  personal  repair- 
ing to  every  church,  as  appears  not  only  from  the  assignment 
of  procurations,  but  also  by  the  indulgence,  where  every 
church  cannot  be  conveniently  repaired  to,  of  calling  together 
the  clergy  and  laity  from  several  parts  into  one  convenient 
place,  that  the  visitation  of  them  may  not  be  postponed.  From 
this  indulgence,  and  the  great  extent  of  the  dioceses,  grew  the 
custom  of  citing  clergy  and  people  to  attend  visitations  at 
particular  places.  But  as  to  parochial  visitation,  or  the 
inspection  into  the  fabrics,  mansions,  utensils,  and  ornaments 
of  the  church,  that  care  has  long  devolved  upon  the  arch- 
deacons ;  who,  at  their  first  institution  in  the  ancient  Church, 
were  only  to  attend  the  bishops  at  their  ordination,  and  other 
public  services  in  the  cathedral  ;  but  being  afterwards  occasion- 
ally employed  by  them  in  the  exercise  of  jurisdiction,  not  only 
the  work  of  parochial  visitation,  but  also  the  holding  of  general 
synods  or  visitations,  when  the  bishop  did  not  visit,  came  by- 
degrees  to  be  known  and  established  branches  of  the  archi- 
diaconal  office  as  such,  which  by  this  means  attained  to  the 
dignity  of  ordinary,  instead  of  delegated  jurisdiction  ;  and  by 
these  degrees  came  on  the  present  practice  of  triennial  visita- 
tions by  bishops  ;  so  as  the  bishop  is  not  only  not  obliged  by 
law  to  visit  annually,  but  (what  is  more)  is  restrained  from  it  (h). 

From  the  earliest  times  it  was  the  custom  for  the  parochial 
clergy  to  provide  entertainment  for  the  Archbishops,  bishops, 
and  archdeacons  upon  their  visitations.  Originally  this  enter- 
tainment was  provided  in  kind,  and  was  termed  procurations. 
These  procurations  are  still  payable  (though  in  the  case  of 
Archbishops  and  bishops  they  are  not  now  actually  collected), 
but  a  money  payment  has  been  substituted  for  the  payment  in 
kind.  The  procuration  fees  due  to  the  bishop,  whether  from 
spiritual  or  impropriate  rectories,  form  part  of  the  endowments 
of  the  several  sees,  and  where  the  endowments  have  become 
vested  in  the  Ecclesiastical  Commissioners  by  statute,  the 
Commissioners  are  entitled  to  claim  the  procuration  fees  from 
the  parties  previously  liable  to  the  bishop  (i).  These  fees  are 
not  affected  by  the  Ecclesiastical  Fees  Act,  1867  (&),  which  Act, 
in  conjunction  with  the  Table  of  fees  settled  under  the  authority 
of  the  Act,  now  governs  the  fees  payable  upon  visitations. 

Every  corporation,  whether  lay  or  ecclesiastical,  is  visitable 
by  some  superior,  and  every  spiritual  person,  being  a  corpora- 
tion sole,  is  visitable  by  the  ordinary.  There  is,  however,  an 

(g)  Ayl.  Parerg.  514. 

(//)  4  Burn  E.  L.  16  ;  Gibs.  Cod.  958. 

(i)  Ecclesiastical  Commissioners  v.  Hector  of  Barthomley  (1875),  referred  to  in 
Archdeacon  of  Exeter  v.  Green,  [1913]  P.  21,  at  p.  36. 

(k)  30  &  31  Viet.  c.  135  and  Table  in  London  Gazette,  June  2nd,  1908  ;  and  see 
Archdeacon  of  Exeter  v.  Green,  supra.  The  long  and  learned  judgment  of  the  Chan- 
cellor in  that  case  should  be  studied  for  a  full  account  of  procuration  fees. 


Formerly 
annual  by 
bishops. 


Which  has 
now  devolved 
on  arch- 
deacons. 


Now  triennial 
by  bishops. 


Procuration 
fees. 


Other  fees. 


Who  are 
visitable,  and 
by  whom. 


110 


OF  THE  RIGHTS,  DUTIES,  ETC.,  OF  ECCLESIASTICAL  PERSONS. 


Canon  as  to 
visitation. 


Exhibiting 
letters  of 
orders,  &c. 


Power  of 
bishop  over 
cathedral 
during  visita- 
tion. 


exception  to  this  rule  in  our  ecclesiastical  polity  ;  for  by 
composition,  the  Archbishop  of  Canterbury  never  visits  the 
Bishop  of  London.  During  a  visitation,  all  inferior  jurisdictions 
are  inhibited  from  exercising  jurisdiction,  and  thus  during  the 
visitation  of  a  bishop  the  archdeacon  has  no  jurisdiction  to 
admit  churchwardens,  the  power  being  then  vested  in  the 
bishop  only  (I). 

The  137th  canon  provides  that,  forasmuch  as  the  chief  and 
principal  cause  and  use  of  visitation  is,  that  the  bishop,  arch- 
deacon, or  other  assigned  to  visit,  may  get  some  good  know- 
ledge of  the  state,  sufficiency,  and  ability  of  the  clergy,  and  other 
persons  whom  they  are  to  visit,  we  think  it  convenient  that 
every  parson,  vicar,  curate,  schoolmaster,  or  other  person 
licensed  whosoever,  do,  at  the  bishop's  first  visitation,  or  at  the 
next  visitation  after  his  admission,  show  and  exhibit  unto  him 
his  letters  of  orders,  institution,  and  induction,  and  all  other  his 
dispensations,  licences,  or  faculties  whatsoever,  to  be  by  the 
said  bishop  either  allowed  or  (if  there  be  just  cause)  dis- 
allowed and  rejected  ;  and  being  by  him  approved,  to  be  (as 
the  custom  is)  signed  by  the  registrar,  and  that  the  whole 
fees  accustomed  to  be  paid  in  the  visitations,  in  respect  of 
the  premises,  be  paid  only  once  in  the  whole  time  of  every 
bishop,  and  afterwards  but  half  of  the  said  accustomed 
fees  in  every  other  visitation  during  the  said  bishop's  con- 
tinuance (m). 

Gibson  says  that  none  but  the  bishop,  or  other  person 
exercising  ecclesiastical  authority  by  commission  from  him, 
hath  right,  de  jure  communi,  to  require  these  exhibits  of  the 
clergy  ;  therefore,  if  any  archdeacons  require  it,  it  must  be  on 
the  foot  of  custom,  the  beginning  whereof,  he  says,  hath 
probably  been  encroachment,  since  it  is  not  likely  that  any 
bishop  should  give  to  the  archdeacon  and  his  official  a  power  of 
allowing  or  disallowing  such  instruments  as  have  been  granted 
by  himself  or  his  predecessors  (ri).  And  the  canon  last  mentioned 
appears  to  be  in  observance  now,  for  it  is  the  practice  for  each 
clergyman  to  exhibit  these  letters  of  orders,  &c.,  on  his  first 
attendance  at  the  bishop's  visitation,  and  on  the  first  appoint- 
ment to  an  office,  &c.,  in  any  diocese,  as  well  as  upon  several 
other  occasions  (o). 

During  the  visitation  of  a  cathedral  the  bishop  has  no 
discretion  to  order  any  alteration  of  the  fabric  of  the  cathedral 
church,  except  on  some  definite  legal  ground,  e.g.,  that  it  has 
been  unlawfully  erected  (p). 

The  ordinary  duties  of  a  visitor,  as  an  ecclesiastical  superior, 
appear  in  a  great  measure  to  have  devolved  upon  the  arch- 

(l)  Lunne  v.  Dodson  (1634),  3  Salk.  201  ;  R.  v.  Sowter,  [1901]  1  K.  B.  396. 

(m)  The  fees  now  payable  are,  to  the  Chancellor  (if  attending)  two  shillings,  to  the 
Registrar  twelve  shillings  and  sixpence,  to  include  attendance,  preparation,  and 
recording  of  the  documents  :  S.  R.  &  0.,  1908,  No.  879. 

(n)  Gibs.  Cod.  959. 

(o)  Communicated  to  the  author  as  being  the  practice. 

(p)  Phillpotts  v.  Boyd  (1875),  L.  R.,  6  P.  C.  435. 
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deacons,  in  speaking  of  whom  we  shall  have  occasion  again  to 
return  to  this  subject  of  visitations. 

By  the  rubric  at  the  end  of  the  ministration  of  baptism  to 
such  as  are  of  riper  years,  it  is  declared,  that  it  is  expedient 
that  every  person  thus  baptised  should  be  confirmed  by  the 
bishop  so  soon  after  his  baptism  as  conveniently  may  be, 
that  so  he  may  be  admitted  to  the  holy  communion. 

And  by  the  rubric  before  the  order  of  confirmation,  so  soon  as 
children  are  come  to  a  competent  age,  and  can  say  in  their 
mother  tongue  the  Creed,  the  Lord's  Prayer,  and  the  Ten 
Commandments,  and  also  can  answer  to  the  other  questions  of 
the  catechism,  they  shall  be  brought  to  the  bishop. 

"  Forasmuch  as  it  hath  been  a  solemn,  ancient,  and  laudable 
custom  in  the  Church  of  God,  continued  from  the  Apostles' 
times,  that  all  bishops  should  lay  their  hands  upon  children 
baptised  and  instructed  in  the  catechism  of  Christian  religion, 
praying  over  them,  and  blessing  them,  which  we  commonly  call 
confirmation,  and  that  this  holy  action  hath  been  accustomed 
in  the  Church  in  former  ages  to  be  performed  in  the  bishop's 
visitation  every  third  year  ;  we  will  and  appoint  that  every 
bishop,  or  his  suffragan,  in  his  accustomed  visitation,  do,  in 
his  own  person,  carefully  observe  the  said  custom.  And  if  in 
that  year,  by  reason  of  some  infirmity,  he  be  not  able  personally 
to  visit,  then  he  shall  not  omit  the  execution  of  that  duty  of 
confirmation  the  next  year  after,  as  he  may  conveniently  "  (q). 

"  Every  minister  that  hath  cure  and  charge  of  souls,  for  the 
better  accomplishing  of  the  orders  prescribed  in  the  Book  of 
Common  Prayer  concerning  confirmation,  shall  take  especial 
care  that  none  shall  be  presented  to  the  bishop  for  him  to  lay 
his  hands  upon,  but  such  as  can  render  an  account  of  their  faith 
according  to  the  catechism  in  the  said  book  contained.  And  when 
the  bishop  shall  assign  any  time  for  the  performance  of  that  part 
of  his  duty,  every  such  minister  shall  use  his  best  endeavour  to 
prepare  and  make  able,  and  likewise  to  procure  as  many  as  he  can 
to  be  then  brought,  and  by  the  bishop  to  be  confirmed  "  (r). 

And  by  the  rubric,  whensoever  the  bishop  shall  give  know- 
ledge for  children  to  be  brought  unto  him  for  their  confirmation, 
the  curate  of  every  parish  shall  either  bring  or  send  in  writing, 
with  his  hand  subscribed  thereunto,  the  names  of  all  such 
persons  within  his  parish  as  he  shall  think  fit  to  be  presented  to 
the  bishop  to  be  confirmed  ;  and  if  the  bishop  approve  of  them, 
he  shall  confirm  them,  according  to  the  form  in  the  Book  of 
Common  Prayer. 

The  obligation  therefore  on  the  curate  to  bring  or  send  to  the 
bishop  the  names  of  the  children  in  his  parish  who  are  to  be 
confirmed,  and  on  the  bishop  to  confirm  them,  unless  he  has 
cause  for  disapproval,  seems  positive. 

The  sixty-first  canon  above  mentioned  contains,  as  it  will  be 
observed,  general  directions  as  to  the  minister's  duty  in  respect 

(q)  Canon  60. 
(r)  Canon  61. 
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of  the  persons  to  be  confirmed  ;  any  minister  not  observing 
those  directions  would  be  liable  to  punishment  for  a  breach  of 
the  laws  ecclesiastical.  The  particular  manner  in  which  the 
directions  of  that  canon  may  be  carried  out  would  be  a  matter 
for  the  discretion  of  the  bishop,  who  usually  issues  his  directions 
to  his  clergy  for  that  purpose  ;  and  those  directions,  so  long 
as  they  are  consistent  with  the  canon,  it  would  seem  that  the 
clergy  are  bound  to  obey  ;  and  it  is  a  matter  in  which,  for  many 
reasons,  Church  discipline  and  a  due  subordination  to  the 
bishops  are  peculiarly  necessary  to  be  observed. 

It  will  be  observed  that  the  canon  and  the  rubric,  although 
prescribing  the  duties  of  the  minister  as  being  incumbent  on 
him  in  this  matter,  do  not  appear  to  render  it  essential  that 
persons  coming  to  be  confirmed  should  have  been  first  approved 
of  by  him,  although  without  that  approval  he  could  not  present 
them  to  the  bishop.  For  there  seems  to  be  no  restriction  on  the 
bishop  as  to  whom  he  will  confirm  ;  and  supposing  them  to  be 
approved  of  by  him,  there  is  nothing  to  prevent  persons  from 
presenting  themselves,  or  the  bishop  from  confirming  them. 
On  the  other  hand,  it  seems  that  if  the  minister  should  refuse  or 
neglect  to  comply  with  the  bishop's  directions  as  to  preparing 
and  sending  his  parishioners  for  confirmation,  this  might  be  a 
good  cause  for  the  non-approval  of  such  persons  by  the  bishop. 
Consequently  that,  in  different  ways,  the  bishop  has  the  entire 
power  of  directing  the  preparation  of  candidates  for  confirmation 
in  any  manner  he  may  think  fit  ;  and  all  the  various  circum- 
stances connected  with  it  ;  and  the  mode  of  bringing  them 
to  be  confirmed  :  and  this  independently  of  the  minister,  if  any 
difficulty  should  arise  respecting  his  co-operation  and  con- 
currence (s). 

The  office  of  Archbishop  and  bishop  may  determine  by 
death  ;  by  resignation  ;  by  the  substitution  of  other  persons 
to  perform  the  duties,  on  account  of  the  infirmity  of  the  party 
holding  the  office  ;  and  by  deprivation,  for  any  very  gross  and 
notorious  crime. 

Resignation  can  only  be  made  to  some  superior  ;  conse- 
quently the  bishop  must  resign  to  his  Archbishop,  and  this 
whether  or  not  the  resignation  be  under  the  Bishops 
Resignation  Act,  1869  (t). 

That  Act  makes  provision  for  the  relief  of  Archbishops  and 
bishops  when  incapacitated  by  infirmity.  It  provides  that 
on  a  representation  being  made  to  His  Majesty  in  manner 
therein  mentioned,  that  any  Archbishop  or  bishop  in  England 
is  desirous  of  resigning  his  archbishopric  or  bishopric  by  reason 
that  he  is  incapacitated  by  age  or  some  mental  or  permanent 
physical  infirmity  from  the  due  performance  of  his  duties,  it 
shall  be  lawful  for  His  Majesty,  if  satisfied  of  such  incapacity, 
and  that  such  Archbishop  or  bishop  has  canonically  resigned, 
by  order  in  council  to  declare  such  archbishopric  or  bishopric  t( 

(s)  See  Sanders  v.  Head  (1843),  3  Curt.  565. 

(t)  32  &  33  Viet.  c.  Ill,  made  perpetual  by  38  &  39  Viet.  c.  19. 
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be  vacant,  and  thereupon  such  vacancy  may  be  filled  up  in  the 
same  manner  and  with  the  same  incidents  in  all  respects  as  if 
such  Archbishop  or  bishop  were  dead.  The  representation  is 
made,  in  the  case  of  a  bishop  desirous  of  resigning,  by 
the  Archbishop  of  the  province  at  the  instance  of  the 
bishop  ;  and  in  the  case  of  an  Archbishop  by  such  Archbishop 
himself  (u). 

The  retiring  Archbishop  or  bishop  is  to  be  paid  yearly  one- 
third  of  the  income  enjoyed  by  him  before  his  retirement,  or  two 
thousand  pounds,  and  may,  on  special  grounds,  have  assigned 
to  him  for  his  residence  during  his  life  any  episcopal  residence 
hitherto  occupied  by  him.  With  the  exception  of  the  necessary 
expenses  of  his  election  and  consecration,  an  Archbishop  or 
bishop  succeeding  to  a  retiring  Archbishop  or  bishop  is  not  to 
be  required  to  pay  the  fees  and  charges  usually  payable  on 
accession  to  an  archbishopric  or  bishopric  until  the  death  of  the 
retiring  Archbishop  or  bishop  (x). 

If  it  appears  to  any  Archbishop,  on  credible  evidence,  that 
any  bishop  within  his  province  is  incapacitated  by  reason  of 
permanent  mental  infirmity  from  the  due  performance  of  his 
episcopal  duties,  he  shall  call  to  his  aid  two  bishops  of  his 
province,  and  such  Archbishop  and  bishops  shall  inquire  into 
the  existence  of  such  incapacity,  and,  if  satisfied  thereof,  shall 
certify  under  their  hands  and  seals  the  fact  to  the  Home 
Secretary,  together  with  the  evidence  on  which  their  certificate 
is  founded  (y). 

Upon  the  receipt  of  such  certificate  a  bishop  coadjutor  may  be 
appointed  by  letters  missive,  and  is  to  be  confirmed  and 
consecrated  a  bishop  in  like  manner  as  if  the  bishopric  of  the 
incapacitated  bishop  were  vacant  (z). 

The  bishop  retains  his  rank,  style,  privilege,  and,  subject  to 
the  annual  payment  of  2,000/.  a  year  to  the  bishop  coadjutor,  all 
the  temporalities  of  his  see,  except  the  patronage.  The  bishop 
coadjutor  is  not  installed,  nor  does  he  sue  the  temporalities  of 
the  see  at  the  King's  hands,  nor  does  he  acquire  any  title  to  sit 
in  the  House  of  Lords.  He  is  styled  the  bishop  coadjutor  of  the 
diocese  to  which  he  is  attached,  and  may  subscribe  himself  by 
his  usual  signature,  with  the  addition  of  bishop,  but  not  by  the 
name  of  his  diocese.  The  bishop  coadjutor  has  not  to  pay  any 
fees,  except  the  necessary  expenses  of  his  election  and  conse- 
cration ;  and  upon  his  consecration  the  spiritualities  of  the  see 
and  the  patronage  of  the  bishop  pass  to  and  vest  in  him  in  the 
same  manner  and  to  the  same  extent  as  if  he  were  sole  bishop. 
Upon  the  death  of  the  bishop,  the  bishop  coadjutor  succeeds  to 
the  bishopric,  with  the  same  ceremonies,  and  upon  the  same 
payments,  and  in  the  same  manner  in  all  respects,  except 

(u)  Sect.  2.  For  the  case  of  an  Archbishop  see  the  London  Gazette, 
December  22nd,  1908,  p.  9741,  and  as  to  the  question  of  his  canonical  resignation 
see  The  Titnes  of  November  2nd,  1908. 

(x)  Sect.  2. 

(y)  Sect.  3. 

(2)  Sect.  4. 
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consecration,  as  if  he  had  been  appointed  to  a  vacant 
bishopric  (a). 

Conduct  of  The  persons  authorised  to  make  an  inquiry  into  the  incapacity 

inquiry.  of  a  bishop,  must  give  notice  to  the  registrar  of  the  diocese  of 

the  time  and  place  at  which  the  inquiry  will  be  made,  and  the 
registrar  or  any  person  authorised  by  or  on  behalf  of  the  bishop 
alleged  to  be  incapacitated,  may  attend  such  inquiry  and 
produce  evidence,  and  cross-examine  witnesses  and  generally 
conduct  the  case  on  behalf  of  the  bishop  (6).  Such  inquiry  may 
be  dispensed  with  where  a  bishop  has  been  found  by  due  process 
of  law  to  be  a  lunatic  or  of  unsound  mind  (c). 

The*  expenses  of  any  inquiry  are  to  be  defrayed  out  of  the 
revenues  of  the  bishopric  (d),  and  the  payment  of  first-fruits  and 
tenths  is  apportioned  between  the  bishop  and  the  coadjutor  in 
proportion  to  income  (e). 

If  a  bishop  coadjutor  dies  or  resigns,  a  successor  may  be 
appointed  in  the  same  manner  as  the  original  appointment  (/  ). 

The  Act  applies  to  the  bishopric  of  Sodor  and  Man,  but  the 
sums  payable  to  the  retiring  bishop,  or  the  bishop  coadjutor, 
are  to  be  1,000?.  a  year,  and  the  bishop  of  Sodor  and  Man  is  not 
to  be  translated  to  any  diocese  of  which  a  bishop  coadjutor  has 
been  appointed  (g). 

A  bishop  coadjutor  may  be  appointed  in  a  case  of  an  Arch- 
bishop being  incapacitated  by  reason  of  permanent  mental 
infirmity  from  the  due  performance  of  his  duties,  in  the  same 
manner  in  all  respects  as  if  an  Archbishop  were  a  bishop  and  his 
archbishopric  a  bishopric,  and  all  the  provisions  of  the  Act 
apply  with  the  following  additions  and  exceptions  :  (1)  that  a 
bishop  of  the  province  be  substituted  for  the  Archbishop  in  the 
inquiry,  who  shall  in  all  respects  for  the  purposes  of  the  Act 
exercise  the  powers  of  an  Archbishop  ;  (2)  that  in  the  case  of 
the  Archbishop  of  York,  the  bishop  coadjutor  shall  be  entitled 
to  a  salary  of  3,OOOZ.  a  year,  and  in  the  case  of  the  Archbishop  of 
Canterbury,  to  a  salary  of  4,000?.  a  year  ;  (3)  that  the  archi- 
episcopal  jurisdiction  capable  of  being  exercised  by  the  Arch- 
bishop shall  be  exercised  by  the  bishop  of  the  province  who  is 
senior  in  rank  (h). 

Translation  of       In  the  case  of  the  archbishopric  of  Canterbury  or  York,  or  any 
bishops.  Of   the   bishoprics   of   London,   Durham,   or   Winchester,   His 

Majesty,  on  the  death  of  the  Archbishop  or  bishop,  exercises  the 
same  right  of  translation  as  if  no  bishop  coadjutor  had  been 
appointed,  and  in  the  event  of  any  translation  or  translations 
taking  place,  the  bishop  coadjutor  is  entitled  to  succeed  to  any 
archbishopric  or  bishopric  thereby  left  vacant  (*). 

(a)  32  &  33  Viet.  c.  Ill,  sect.  5. 
(6)  Sect.  6. 

(c)  Sect.  7. 

(d)  Sect.  8. 

(e)  Sect.  9. 
(/)  Sect.  10. 
(g)  Sect.  11. 
(h)  Sect.  12. 
(t)  Sect.  13. 
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Concerning  the  deposing  or  depriving  of  a  bishop,  there  is  Depriving  a 
some  confusion  in  the  books  ;  but  in  fact  they  are  distinct  bish°P- 
things.  Deposition  implies  the  deposing  a  bishop  from  the 
office  itself,  or  degrading  him  from  the  order  of  bishop  ; 
deprivation  only  takes  from  him  the  exercise  of  his  office  in 
such  a  particular  diocese,  leaving  him  still  a  bishop  as  much  as 
he  was  before.  As  to  the  former  of  these,  the  power  of  deposing, 
Dr.  Ayliffe  says,  that,  by  a  canon  of  the  Council  of  Lateran, 
bishops  cannot  be  deposed  by  their  metropolitan  without  the 
Pope's  leave  or  licence  so  to  do :  even  as  a  bishop  cannot,  by 
his  power  alone,  depose  any  clerk  from  his  orders,  though  he 
may  by  himself  give  a  person  orders  (k). 

And  Dr.  Godolphin  says,  that  the  consecration  of  a  bishop  is 
character  indelibilis  ;  insomuch  that,  although  it  should  so 
happen,  that,  for  some  just  cause,  he  should  be  deprived,  or 
removed  from  the  see,  or  suspended  ab  officio  et  beneficio,  both 
from  his  spiritual  jurisdiction  as  to  the  exercise  and  execution 
thereof,  and  also  from  the  temporalities  and  profits  of  the 
bishopric  ;  yet  he  still  retains  the  title  of  a  bishop  ;  for  that  it 
is  supposed  the  order  itself  cannot  absolutely  be  taken  from 
him  (I). 

But  as  to  deprivation,  Dr.  Ayliffe  says,  that  in  England  an 
Archbishop  may  deprive  a  bishop,  if  his  crime  deserves  so  severe 
a  punishment  ;  and  that  it  is  said  in  the  canon  law,  that  a 
bishop  who  is  unprofitable  to  his  diocese  ought  to  be  deprived, 
and  no  coadjutor  assigned  him,  nor  shall  he  be  restored  again 
thereunto  (k). 

And  Dr.  Gibson  says,  that  the  Archbishop  has  a  right  to 
deprive  a  suffragan  bishop,  and  for  the  same  refers  to  the  case 
of  Lucy  and  Dr.  Watson,  Bishop  of  St.  David's  (m). 

Considerable  doubt  has  been  expressed  as  to  the  legality  of  Jurisdiction 
the  proceedings  before  the  Archbishop  in  that  case,  and  in 
other  cases  different  modes  of  procedure  have  been  adopted. 
In  the  most  recent  case  of  Read  v.  Bishop  of  Lincoln,  in  which 
the  jurisdiction  of  the  Archbishop  in  this  and  analogous  matters 
was  considered  at  length,  and  all  the  earlier  cases  gone  into, 
the  Privy  Council  held  that  the  Archbishop  had  jurisdiction 
to  cite  the  bishop,  and  that  his  abstaining  from  entertaining  the 
suit  (which  fact  he  had  signified  by  letter  to  the  petitioners) 
was  matter  of  appeal  to  the  Privy  Council.  The  Archbishop 
thereupon  heard  the  case  in  his  own  court  sitting  with  assessors, 
and,  on  objection  being  taken  on  behalf  of  the  bishop  to  the 
jurisdiction  of  this  court,  held  that  he  had  jurisdiction,  whether 
sitting  with  assessors  or  alone.  No  further  decision  was  given 
on  the  point,  and  as  no  monition  was  pronounced,  the  matter 
rests  on  the  judgment  of  the  Archbishop  so  far  as  this  case  is 
concerned  (n). 

(k)  Ayl.  Parerg.  124. 
(1)  1  Burn  E.  L.  Bishop. 

(TO)  Bishop  of  St.  David's  Case  (1699),  1  Ld.  Raym.  539. 

(n)  Ex  parte  Read  (1888),  13  P.  D.  221 ;  Bead  v.  ^Bishop  of  Lincoln  (1889),  14  P.  D. 
148,  q.v.  See  also  2  Phillim.  Eccl.  Law,  2nd  ed.,  66. 
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SECTION  3. 
Of  Deans. 

The  institution  of  deaneries,  as  also  of  the  other  ecclesiastical 
offices  of  dignity  and  power,  seems  to  bear  a  resemblance  and 
relation  to  the  methods  and  form  of  civil  government  which 
obtained  in  the  early  ages  of  the  Church  throughout  the  western 
empire.  In  this  kingdom,  for  the  better  preservation  of  the 
peace,  and  more  easy  administration  of  justice,  every  hundred 
consisted  of  ten  districts  called  tithings,  and  in  every  such 
tithing  there  was  a  constable  or  civil  dean  appointed  for  the 
subordinate  administration  of  justice.  In  conformity  to  this 
secular  method,  the  spiritual  governors,  the  bishops,  divided 
each  diocese  into  deaneries,  or  tithings,  each  of  which  was  the 
district  of  ten  parishes  or  churches  ;  and  over  every  such 
district  they  appointed  a  dean,  which  in  the  cities  or  large  towns 
was  called  the  dean  of  the  city  or  town,  and  in  the  country  had 
the  appellation  of  rural  dean  (o). 

There  are  different  kinds  of  deans  :  and  one  important 
distinction,  arising  from  the  nature  of  the  offices,  is  that  of  deans 
of  spiritual  promotion,  arid  deans  of  lay  promotion  ;  the  latter 
of  whom  we  may  at  present  disregard  :  the  former,  whom 
we  proceed  to  notice,  may  again  be  divided  into — 1.  Deans 
of  Provinces.  2.  Honorary  Deans.  3.  Deans  of  Peculiars. 
4.  Daans  of  Chapters.  5.  Rural  Deans  (p).  Of  these  we  speak 
in  their  order. 

1.  We  have  before  observed,  that  it  is  a  part  of  the  dignity 
of  the  Archbishop  of  Canterbury  that  he  has  prelates  to  be  his 
officers,  and  that  of  these  the  Bishop  of  London  is  his  provincial 
dean.     To  him,  as  such  dean,  the  Archbishop  sends  his  mandate 
for  summoning  the  bishops  of  his  province,  when  a  convocation 
is  to  be  assembled  (q),  which  is  probably  the  origin  of  his  being 
sometimes  called  dean  of  the  bishops.     There  are  no  other  deans 
of  provinces. 

2.  Honorary  deans  are  such  as  the  Dean  of  the  Chapel  Royal 
at  St.  James's,  who  is  said  to  be  so  styled  on  account  of  the 
dignity  of  the  person  over  whose  chapel  he  presides  (r). 

3.  Deans  of  peculiars  have  sometimes  both  jurisdiction  and 
cure  of  souls  ;    in  which  case  they  are  considered  deans  of 
spiritual  promotion  ;    as  the  Dean  of  Battle  in  Sussex,  which 
deanery  was  founded  by  William  the  Conqueror  in  memory  of 
his   conquest  ;     and   sometimes   they   have   jurisdiction   only 
without  cure  of  souls,  in  which  case  they  may  be  and  frequently 
are  deans  of  lay  promotion.     Of  such  kind  are  the  Dean  of  the 
Arches,  in  London  ;   the  Dean  of  Booking,  in  Essex  ;    and  the 
Dean  of  Croydon,  in  Surrey.     These,  as  it  is  said,  are  only  by 

(o)  Kennett  Par.  Ant.  633.  Dean  (decanus)  is  derived  from  decem  (ten).  The 
modern  use  appears  to  have  arisen  from  the  monastic  use,  where  the  word  "  dean  " 
indicated  the  head  of  each  decury  of  ten  monks. 

(p)  I  Rogers  E.  L.  289. 

(q)  Co.  Litt.  95  a,  n.  1. 

(r)  God.  52  ;  Ayl.  Parerg.  205. 
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covenant  or  condition,  and  they  have  a  court  and  a  peculiar, 
in  which  they  hold  jurisdiction  of  all  such  matters  and  things 
as  are  ecclesiastical,  and  which  arise  within  their  peculiar, 
which  often  extends  over  many  parishes.  But  in  speaking 
here  of  the  different  persons  ecclesiastical,  it  seems  unnecessary 
to  give  a  more  particular  account  of  deans  of  this  latter  kind  (s). 

4.  We  now  come  to  speak  of  that  kind  of  deans  which  may  be  Deans  of 
said  to  be  by  far  the  most  important  in  our  ecclesiastical  polity,  chapters. 
viz.,  the  deans  of  chapters.     Of  which  kind  are  the  deans  of 
Canterbury,  St.  Paul's,  and  the  like  ;  and  these  are  ecclesiastical 
governors  over  canons  in  the  cathedral  or  collegiate  churches. 

When  in  episcopal  sees  the  bishops  dispersed  the  body  of 
their  clergy  by  affixing  them  to  parochial  cures,  they  reserved  a 
college  of  priests,  or  secular  canons,  for  their  counsel  and 
assistance,  and  for  the  constant  celebration  of  divine  offices  in 
the  mother  or  cathedral  church,  where  the  tenth  person  had  an 
inspecting  and  presiding  power,  till  the  senior  or  principal  dean 
swallowed  up  the  office  of  all  the  inferior,  and,  in  subordination 
to  the  bishop,  was  head  or  governor  of  the  whole  society.  His 
office  was  to  have  authority  over  all  the  canons,  presbyters  and 
vicars  ;  to  give  possession  to  them  when  instituted  by  the 
bishop  ;  to  inspect  their  discharge  of  the  cure  of  souls  ;  to 
convene  chapters,  and  preside  in  them  ;  there  to  hear  and 
determine  proper  causes,  and  to  visit  all  churches  once  in  three 
years  within  the  limits  of  his  jurisdiction.  The  men  of  this 
dignity  were  called  Archipresbyters,  because  they  had  a 
superintendence  or  primacy  over  all  the  college  of  canonical 
priests  ;  and  were  likewise  called  Decani  Christianitatis,  because 
their  chapters  were  courts  of  Christianity  or  ecclesiastical 
judicatures,  wherein  they  censured  their  offending  brethren, 
and  maintained  the  discipline  of  the  Church  within  their  own 
precincts  (t). 

Deans  of  chapters  may  be  divided  into  those  of  the  old  and   Deans  of  the 
those  of  the  new  foundation  ;   the  former  being  such  as  existed   old  and  of  the 
prior  to  the  Reformation  ;    the  latter  created  by  Henry  VIII.   £on. 
after  the  dissolution  of  the  monasteries,  viz.,  Canterbury,  Win- 
chester, Worcester,    Ely,    Carlisle,    Durham,    Rochester,    and 
Norwich  ;     Peterborough,    Chester,    Gloucester,    Bristol,    and 
Oxford  ;    of  these,  the  first  eight  were  new  deaneries  to  the 
bishoprics  of  the  old  foundation  ;   the  five  last  were  deaneries 
to  the  bishoprics  of  the  new  foundation  (u).     Provision  has 
been  made  for  the  establishment  of  a  deanery  in  connection 
with  most  of  the  recently  established  dioceses  (x),  and  in  some 
cases  a  clean  has  been  appointed  (y).      Till  such  appointment 

(s)  Their  jurisdiction  has  been  practically  abolished  by  such  statutes  as  the 
Pluralities  Act,  1838  (1  &  2  Viet.  c.  106),  s.  108,  and  the  Church  Discipline  Act,  1840 
(3  &  4  Viet.  c.  86),  but  they  still  retain  concurrent  authority  to  issue  marriage 
licences  (10  &  11  Viet.  c.  98,  s.  5). 

(t)  Kennett  Par.  Ant.  635. 

(u)  Hargrave,  note  to  Co.  Litt.  95  a. 

(x)  E.g.,  Truro  (41  &  42  Viet.  c.  44) ;  Newcastle  (47  &  48  Viet.  c.  33). 

(y)  E.g.,  Manchester. 
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provision    is    usually   made    that    the    bishop   shall    act    as 
dean  (z). 

In  the  case  of  the  deaneries  of  the  old  foundation,  the  mode  of 
election  was,  from  the  time  of  King  John,  by  the  chapter  by 
conge  d'elire  from  the  King,  and  letters  missive  of  recom- 
mendation, in  the  same  manner  as  in  the  case  of  bishops.  There 
was  not,  however,  any  statute  which  compelled  the  chapter 
to  yield  to  the  recommendation  by  the  penalties  of  prcemunire 
in  the  case  of  deans,  as  there  was  in  the  case  of  bishops  ;  and 
in  a  case  where  a  deanery  was  originally  of  private  foundation, 
and  the  Crown  was  neither  patron  nor  founder,  but  the  appoint- 
ment was  by  election  of  the  chapter  from  among  the  canons 
residentiary,  the  Court  of  Queen's  Bench,  in  the  absence  of  any 
clear  proof  of  the  total  transfer  of  the  patronage  from  those  to 
whom  it  was  originally  confided  by  the  charter  of  foundation, 
refused  a  mandamus  to  proceed  to  a  new  election,  and  then 
elect  the  nominee  of  the  Crown  (a).  But  now  it  is  enacted,  that 
the  deanery  of  every  cathedral  and  collegiate  church  upon  the 
old  foundation,  except  in  Wales,  shall  henceforth  be  in  the 
direct  patronage  of  the  Crown,  which  shall  and  may,  upon  the 
vacancy  of  any  such  deanery,  appoint  by  letters-patent  a 
spiritual  person,  who  shall  thereupon  be  entitled  to  installa- 
tion (b)  ;  the  deaneries  of  the  new  foundation  were  always 
purely  donative,  and  the  installation  is  by  the  King's  letters- 
patent  (c). 

It  is  doubtful  whether  deans  of  chapters  might  formerly  ever 
have  been  laymen.  Such  no  doubt  there  have  been,  but  only, 
as  it  appears,  by  special  licence  and  dispensation  from  the 
King  ;  it  was  however  declared  by  statute  (d),  that  a  person 
must  have  been  ordained  priest  in  order  to  qualify  him  for  such 
an  office  ;  and  now  it  is  further  necessary  that  he  must  have 
been  six  years  complete  in  priest's  orders  (e). 

There  may  be  deans  either  in  cathedral  or  collegiate  churches  ; 
but  although  having  the  office  and  authority,  they  have  not 
always  had  the  name  of  dean,  as  the  precentor  of  the  cathedral 
church  of  St.  David,  and  the  warden  of  the  collegiate  church  of 
Manchester  ;  but  now  these  are  for  the  future  to  be  styled 
cleans  (/). 

Deans  are  required  to  preach  in  their  cathedral  or  collegiate 
churches,  and  also  in  other  churches  of  the  same  diocese  where 
they  are  resident,  and  especially  in  those  places  whence  they  or 
their  church  receive  any  yearly  rents  or  profits,  or  to  substitute 
such  preachers  as  the  bishop  shall  think  meet ;  and,  for  any 
neglect  to  do  so,  they  may  be  punished  by  the  bishop  (g). 


(z)  E.g.,  Truro  (50  Viet.  c.  12,  s.  9). 

(a)  R.  v.  Exeter  (Dean  and  Chapter)  (1840),  4  P.  &  D.  252. 

(6)  Ecclesiastical  Commissioners  Act,  1840  (3  &  4  Viet.  c.  113),  s.  24. 

(c)  1  Black.  Com.  382. 

(d)  14  Car.  2,  c.  4. 

(e)  3  &  4  Viet.  c.  113,  s.  27. 

(/)  Ibid.  s.  1.     Certain  non -residentiary  deaneries  have  been  suppressed  :  s.  21. 
(g)  Canon  43. 
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Canon  42  directed  that  every  dean  should  be  resident  in  his 
cathedral  or  collegiate  church  four  score  and  ten  days  conjunction 
or  divisim  in  every  year  at  the  least  for  the  preaching  the  word 
of  God,  and  keeping  good  hospitality,  unless  he  shall  be  other- 
wise let  with  weighty  and  urgent  causes  to  be  approved  by  the 
bishop.  But  the  term  of  residence  has  now  been  fixed  by 
statute  "  at  eight  months  at  the  least  in  every  year  "  (h).  This 
residence  is  an  exemption  from  residing  on  any  benefice  on  which 
the  holder  would  be  otherwise  compelled  to  reside  under  the 
Pluralities  Act  ;  for  by  that  Act  it  is  provided  that  a  dean  of 
any  cathedral  or  collegiate  church  during  the  time  that  he  is 
residing  upon  his  deanery,  and  also  the  dean  or  sub-dean  in  any 
of  the  royal  chapels  of  St.  James's  or  Whitehall,  while  actually 
engaged  in  performing  the  duties  of  his  office,  shall  be  exempted 
from  the  penalties  and  forfeitures  imposed  by  that  Act  for  non- 
residence  on  any  benefice  which  he  may  hold  ;  and  he  is 
entitled  to  count  the  time  during  which  he  is  so  resident,  or 
engaged  in  performing  his  duties,  as  if  he  had  legally  resided 
during  the  same  time  on  some  other  benefice  (i). 

By  the  Ecclesiastical  Commissioners  Act,  1850  (k),  no  person 
appointed  dean  may  accept  or  hold  with  his  deanery  any 
benefice  not  situate  within  the  city  or  town  of  the  cathedral 
or  collegiate  church  in  which  he  holds  such  deanery.  If  at  the 
time  of  his  admission  he  holds  any  benefice  other  than  as  above 
mentioned,  the  same  becomes  void  on  the  expiration  of  six 
calendar  months  after  his  admission  to  his  deanery  ;  and 
in  no  case  may  the  income  of  any  benefice  so  holden  exceed 
500Z.  per  annum, 

In  rank  and  dignity  a  dean  of  this  kind  is  next  to  a  bishop, 
being  in  ecclesiastical  records  frequently  styled  archipresbyter, 
while  archdeacon  is  archidiaconus  only.  Indeed,  in  some 
respects,  a  dean  is  co-ordinate  with  a  bishop,  and  the  dean  and 
chapter  in  some  instances  have  a  control  over  their  bishop.  A 
dean  and  chapter  together  as  a  corporation  are  also  of  a  higher 
rank  than  an  archdeacon. 

The  holding  of  a  canonry  or  other  office  is  not  now  necessary 
to  the  holding  the  deanery  of  any  cathedral  church  in  England 
nor  to  the  entitling  any  dean  to  his  full  share  of  the  divisible 
corporate  revenues  of  such  church,  although  such  share  may  not 
formerly  have  been  received  by  any  preceding  dean  otherwise 
than  as  a  canon,  &c.  (?). 

In  some  places  (mainly  royal  peculiars)  there  are  subordinate 
officers  called  sub-deans.  In  a  cathedral  an  office  held  by  a 
person  so  called  independently  of  the  dean,  and  not  subject 
to  the  cathedral  authorities,  is  an  anomaly  unknown  to  the 
law  (ra). 
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(h)  3&4Vict.  c.  113,s.3. 

(i)  1  &  2  Viet.  c.  106,  s.  38.     Vide  post,  Residence,  p.  477  . 

(k)  13  &  14  Viet.  c.  94,  s.  19. 

(1)  4  &  5  Viet.  c.  39,  s.  5. 

(m)  Braithwaite  v.  Hook  (1862),  8  Jur.  (N.  S.)  1186,  q.v. 
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SECTION  4. 
Of  Deans  and  Chapters. 

We  shall  further  speak  of  the  dean  in  connection  with  the 
chapter,  for  these  together  form  one  ecclesiastical  corporation 
aggregate,  of  which  the  dean  is  the  head.  The  chapter  is  a  body 
of  persons  ecclesiastical,  formerly  either  canons  or  prebendaries, 
and  now  in  all  cases  canons,  who,  as  we  have  seen,  were  originally 
selected  by  the  bishop  from  among  his  clergy  as  counsel  and 
assistants  to  him,  and  to  him  they  are  all  subordinate  ;  but  like 
all  other  corporations  they  derive  their  corporate  capacity  from 
the  Crown.  Any  act  done  by  them  in  such  corporate  capacity 
must  be  done  by  the  dean  and  chapter,  not  by  the  chapter  only  ; 
for  it  is  essential  to  a  corporation  aggregate  that  it  should  have  a 
head,  without  which  it  is  incomplete  (n).  Consequently,  during 
the  vacancy  of  the  headship,  they  are  incapable  of  doing  any 
valid  act  except  that  of  appointing  another  head  ;  and  for  the 
same  reason  they  are,  during  such  time,  incapable  of  receiving 
a  grant.  But  this  is  to  be  understood  of  an  immediate  grant  ; 
for  if,  says  Lord  Coke,  during  the  vacation  of  the  abathie 
of  Dale,  a  lease  for  life,  or  a  gift  in  tail  be  made,  the 
remainder  to  the  Abbot  of  Dale  and  his  successors,  this 
remainder  is  good  if  there  be  an  abbot  made  during  the 
particular  estate  (o). 

The  principal  duties  of  the  dean  and  chapter,  with  respect  to 
the  bishop,  are  stated  to  be  threefold  :  1st,  to  advise  and  assist 
him  in  matters  of  religion  ;  2nd,  to  elect  him  on  a  vacancy,  both 
of  which  duties  may  now  probably  be  considered  nominal  ;  and 
3rd,  to  consent  to  his  grants,  leases,  &c.,  which  is  still  necessary, 
and  without  which  they  are  not  binding. 

The  dean  and  chapter  have  certain  ecclesiastical  jurisdiction 
within  the  cathedral  body.  This  jurisdiction  may  be  visita- 
torial over  some  subordinate  corporation,  or  it  may  arise  out  of 
the  relationship  of  the  parties  (p).  In  some  cases  the  juris- 
diction may  extend  over  several  neighbouring  parishes  and 
deaneries ;  and  this  ecclesiastical  jurisdiction  is  executed  by 
their  officials,  and  they  have  also  temporal  jurisdiction  in  the 
several  manors  belonging  to  them,  as  well  as  the  bishops,  where 
their  stewards  keep  courts. 

A  dean  and  chapter  have  the  same  power  to  make  bye-laws 
and  private  statutes  for  the  better  government  of  their  own  body 
as  is  incident  to  every  corporation  aggregate,  that  is  to  say,  such 
statutes  made  by  the  majority  are  binding  on  themselves  and 
their  successors  so  long  as  they  are  not  contrary  to  the  laws  of 
the  land,  or  to  the  general  policy  of  law.  And  as  to  the  con- 
stitution of  the  majority,  it  matters  not  whether  the  dean  be 
included  in  it  or  not  ;  for  the  act  of  the  majority  is  deemed  the 


(n)  I  Black.  Com.  b.  1,  c.  18. 

(o)  Co.  Litt.  263,  264. 

(p)  E.  v.  Dean  and  Chapter  of  Hereford  (1897),  13  T.  L.  R.  374,  q.v.  as  to  appeal. 
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act  of  the  whole  body,  that  is,  of  the  dean  and  chapter,  although 
the  dean  may  happen  to  be  dissentient  (q}. 

Disputes  have  arisen  between  the  dean  on  the  one  hand,  and 
the  chapter  on  the  other,  regarding  the  right  to  make  appoint- 
ments to  the  choir,  or  to  nominate  to  preferments  belonging  to 
the  body  ;  a  case  of  this  kind  was  referred  to  three  bishops,  in 
which  the  Dean  of  Bristol  and  the  chapter  severally  claimed 
the  right  to  appoint  the  officers  of  the  cathedral.  And  a 
similar  case  from  Gloucester  was  referred  to  the  Archbishop  of 
Canterbury,  the  Master  of  the  Rolls,  and  the  Dean  of  the  Arches  ; 
and  in  both  these  cases  it  was  decided,  that  as  in  the  right  of 
making  statutes,  &c.,  the  right  was  in  the  dean  and  chapter  ; 
and  the  dean  being  absent,  in  the  vice-dean  and  chapter  (r). 
And  even  if  the  dean  and  chapter  should  be  equally  divided  in 
numbers  as  to  the  filling  up  any  appointment  or  the  like,  the 
dean  has  no  casting-vote  (s). 

A  statute  made  by  the  dean  and  chapter  to  bind  their  succes- 
sors, and  not  themselves,  is  void  by  the  canon  law,  and  it  would 
appear  also  to  be  void  at  common  law  (t). 

The  limitation  above  mentioned,  "  that  statutes  made  by  a 
majority  are  binding  only  so  far  as  they  are  not  contrary  to 
the  laws  of  the  land,  or  to  the  general  policy  of  the  law,"  has 
given  rise  to  many  cases  of  dispute  as  to  the  validity  of  such 
statutes. 

Thus  in  a  case  before  the  King's  Bench  in  the  year  1813,  it 
appeared  that  the  Bishop  of  Exeter,  together  with  the  chapter, 
had  been  in  the  habit  of  making  private  statutes  ;  and  that  by  a 
statute  so  made  in  1663,  it  was  declared,  that  whenever  any 
canon  residentiary  should  cease  to  be  such  by  promotion  to  any 
higher  degree  or  dignity  in  the  Church  of  England,  he  should 
nevertheless  retain  to  his  own  use  the  profits  of  the  canonry  for 
the  following  year.  The  court  did  not  find  it  necessary  to 
decide  whether  such  a  statute  was  valid,  because  in  the  case 
before  it  the  dean  had  ceased  to  be  such  by  a  voluntary  resig- 
nation, in  order  to  attain  his  promotion  to  another  deanery  ; 
but  Lord  Ellenborough  said  that  such  a  statute  was  liable  to 
powerful  objections,  and  contrary  to  the  policy  of  the  ecclesias- 

(q)  33  Hen.  8,  c.  27  ;  Black.  Com.  b.  1,  c.  18,  note.     It  may  be  useful  to  many  of 
the  clergy,  who  as  fellows  of  colleges  form  a  part  of  a  corporation  aggregate,  to  know 
that  what  is  here  said  of  the  majority  in  the  case  of  a  dean  and  chapter  is  applicable 
also  to  the  case  of  a  warden  or  head,  by  whatever  name  he  may  be  called,  and 
fellows.     Even  where  a  negative  is  expressly  given  by  the  statutes  to  the  head  of 
any  society,  it  is  very  questionable  whether  such  statutes  are  not  made  void  by  the 
Act  33  Hen.  8,  c.  27.     But  it  is  in  particular  the  usual  language  of  college  statutes    Warden,  &c., 
to  direct  that  many  acts  shall  be  done  by  guardianus  et  major  pars  sociorum  or    and  fellows  of 
magister  or  prcefositus  et  major  pars.     And  it  has  been  determined  by  the  Court  of    colleges. 
King's  Bench,  and  by  the  visitors  of  Clare  Hall,  Cambridge,  and  also  by  the  visitors    p  r 

of  Dublin  College,  that  this  expression  does  not  confer  upon  the  warden,  master  or       owpr 
provost  any  negative,  but  that  his  vote  must  be  counted  with  the  rest ;  and  that  he    war<       ' 
is  concluded  by  a  majority  of  votes  against  him.     (See  Christian's  note  to  Black- 
stone,  b.  1,  c.  18.) 

(r)  Rogers  E.  L.  295. 

(s)  Bishop  of  CMchester  v.  Hanvard  (1787),  1  T.  R.  650,  per  Buller,  J.     It  seems 
that  voting  may  be  by  proxy  :  S.C. 

(t)  Garnett  v.  Gordon  (1813),  1  M.  &  S.  205,  per  Lord  Ellenborough. 
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tical  establishment ;  and  at  all  events  to  be  construed  strictly, 
and  according  to  its  very  letter,  unfavourably  for  the  interests 
of  those  who  had  ceased  to  be  canons  ;  and  the  court  therefore 
availed  itself  of  the  intervening  resignation  to  decide  that  the 
dean  was  not  entitled  to  the  profits  of  the  canonry  which  had 
accrued  subsequently  (u). 

In  this  case  the  profits  of  the  canonry  spoken  of  were  those 
which  the  canon  had  as  a  member  of  a  corporation  aggregate, 
the  proper  application  of  which  during  a  vacation  seems  to  be 
that  they  should  be  divided  among  the  dean  and  chapter  (#). 
As  to  those  profits  which  a  canon  or  prebendary  may  have  in 
his  separate  capacity  as  a  sole  corporation,  it  is  directed  by 
statute  that  they  should  go  to  his  successor,  toward  payment 
of  his  first  fruits  (y). 

It  is  incident  to  all  corporations  that  the  law  has  provided 
proper  persons  to  visit,  inquire  into,  and  correct  all  irregularities 
that  may  arise  in  them  ;  and,  with  regard  to  all  ecclesiastical 
corporations,  the  ordinary  is  their  visitor  ;  so  constituted  by 
the  canon  law,  and  from  thence  derived  to  us  (z).  The  bishop 
of  the  diocese  is  consequently  the  visitor  of  every  dean  and 
chapter ;  but  the  exact  limit  of  his  power  as  such  visitor  does 
not  seem  to  be  very  accurately  defined  ;  it  would  seem,  however, 
that  his  visitatorial  power  extends  no  further  than  to  the 
enforcing  a  proper  compliance  with  the  ecclesiastical  law. 

According  to  the  general  ecclesiastical  law,  all  deans  and 
chapters  are  subject  to  the  visitation  of  the  bishop,  jure  ordinario, 
and  the  Archbishop  of  the  province,  jure  metropolitico,  and 
consequently,  as  a  general  rule,  the  bishop,  visiting  his  dean  and 
chapter  as  ordinary,  has  power  (subject  to  appeal)  to  make 
orders  binding  upon  them.  It  has  been  held  (a)  that  in  order 
to  inflict  any  personal  punishment  for  an  ecclesiastical  offence 
upon  an  individual  member  of  a  chapter  the  bishop  must 
proceed  under  the  Church  Discipline  Act,  1840  (b),  and  not  as 
visitor,  but  the  statute  leaves  untouched  all  other  visitatorial 
power  of  the  bishop,  and,  for  example,  though  he  cannot  at 
his  discretion  order  any  alteration  in  the  fabric  of  the  cathedral 
church,  it  is  within  his  jurisdiction,  subject  to  appeal,  to  find 
that  a  structure,  such  as  a  reredos,  has  been  unlawfully  erected, 
and  on  that  definite  legal  ground  to  order  its  removal  (c).  In 
the  case  of  R.  v.  Bishop  of  Durham  (d),  a  mandamus  was  applied 
for  to  compel  the  bishop  to  exercise  his  visitatorial  authority 
in  ordering  the  restitution  of  the  profits  of  a  vacant  prebend, 
which  had  been  divided  among  the  other  prebendaries  during  a 


(u)  .<?.  c. 

(x)  God.  52  ;  but  see  R.  v.  Bishop  of  Durham  (1757),  1  Burr.  567. 

(y)  28  Hen.  8,  c.  11. 

(z)  Black.  Com.,  b.  1,  c.  18. 

(a)  The  Dean  of  York's  Case.    R.  v.  ArchbisJiop  of  York  (1841),  2  Q.  B.  1. 

(b)  3  &  4  Viet.  c.  86. 

(c)  Phillpotts  v.  Boyd  (1875),  L.  R.,  6  P.  C.  435.    In  this  case  the  order  of  the 
bishop  was  in  fact  reversed,  it  being  held  that  the  structure  was  not  illegal. 

(d)  (1757)  1  Burr.  567. 
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vacation  ;  it  was  considered,  however,  that  this  would  be  to 
compel  him  to  interfere  in  a  matter  of  property,  as  to  which 
he  could  have  no  jurisdiction.  And  Lord  Mansfield  in  that 
case  observed,  that  there  might  be  executors  or  representatives 
of  deceased  parties  in  the  case,  over  whom  the  bishop  could 
have  no  pretence  to  have  jurisdiction,  and  that  this  alone 
would  be  decisive. 

A  vacant  canonry  in  the  cathedral  church  of  Chichester  was 
not  filled  up,  there  having  been  two  candidates  for  the  office,  and 
the  dean  and  chapter,  who  should  have  made  the  appointment, 
being  equally  divided  on  the  subject.  In  this  state  of  circum- 
stances, the  bishop  had  admonished  them  to  fill  up  the  vacancy, 
and  this  proving  ineffectual,  he  had  cited  them  to  appear  before 
him  to  submit  to  his  power  as  visitor,  and  to  answer  why  he 
should  not,  by  his  power  and  authority,  ordinary  and  visitatorial, 
fill  up  the  vacancy,  by  reason  that  the  right  of  so  doing  had 
devolved  upon  him  for  that  time  by  default  of  the  chapter  in  not 
filling  up  the  vacancy  in  due  time  ;  he  had  then  appointed  a 
canon,  and  commanded  the  dean  and  chapter  to  admit  him. 
Under  these  circumstances  a  prohibition  was  granted  against  the 
bishop  by  the  Court  of  King's  Bench  :  Mr.  Justice  Ashhurst 
observing,  that  the  person  elected  would  be  entitled  to  benefits 
which  he  would  receive  out  of  the  funds  of  the  church,  a  matter 
of  property  beyond  the  limits  of  the  visitatorial  authority  ;  but 
he  seemed  to  doubt  whether  the  bishop  in  such  a  case  might  not 
have  appointed  a  person  temporarily,  and  until  the  vacancy  was 
filled  up,  so  that  the  duties  of  the  church  might  have  been  pro- 
perly performed.  But  the  opinion  of  Mr.  Justice  Buller  seemed 
to  be  against  even  such  a  limited  exercise  of  the  visitatorial 
authority  (e). 

In  some  particular  cases  the  visitatorial  power  of  the  bishop  Compositions 
over  the  dean  and  chapter  is  restricted  by  what  are  termed  com- 
positions, as  is  the  case  in  the  two  ancient  ecclesiastical  bodies 
of  St.  Paul's  and  Lichfield.  By  the  remissness  and  absence  of 
the  Bishops  of  Lichfield  from  their  see,  in  going  to  Chester,  and 
then  to  Coventry,  the  deans  had  great  power  lodged  in  them  as 
to  ecclesiastical  jurisdiction  there,  and,  after  long  contests,  the 
matter  came  to  a  composition  in  the  year  1428,  by  which  the 
bishops  were  to  visit  them  but  once  in  seven  years,  and  the 
chapter  had  jurisdiction  over  their  own  peculiars.  So,  in  the 
Church  of  Sarum,  the  dean  has  a  very  large  jurisdiction,  which 
is  therefore  probably  of  considerable  antiquity,  but  upon  con- 
test, it  was  settled  by  composition  between  the  bishop,  dean  and 
chapter,  in  the  year  1391.  And  where  there  are  no  compositions, 
it  depends  upon  custom,  which  limits  the  exercise,  although  it 
cannot  deprive  the  bishop  of  his  diocesan  right  (/  ). 

The  dean  and  chapter  as  a  body  are,  of  common  right,  guar-  Rights  of  the 
dians  of  the  spiritualities  of  the  "bishopric  during  a  vacation,   dean  and 


(e)  Bishop  of  Chichester  v.  Hanvard  (1787),  1  T.  R.  650. 

(/)  Burn  E.  L.  Dean.    The  point  was  raised,  but  overruled,  in  the  case  of  Exeter  in 
Phillpotts  v.  Boyd,  supra. 


chapter 
during  vaca- 
tion of  the 


124 


OF  THE  EIGHTS,  DUTIES,  ETC.,  OF  ECCLESIASTICAL  PERSONS. 


Deans  with- 
out bishop. 


Chapter  with- 
out bishop  or 
dean. 


Where  two 
sees  have 
been  conso- 
lidated. 


All  members 
of  the  chapter 
now  styled 
canons. 

Number  of 
canons  in  the 
several 
chapters. 

One  sus- 
pended 
canonry  may 
be  filled  up  to 
endow  arch- 
deaconries. 


although  the  Archbishop  now  usually  has  that  right  by  prescrip- 
tion or  composition  ;  but  when  the  archbishopric  is  vacant,  the 
dean  and  chapter  of  the  archiepiscopal  see  are  guardians  of  the 
spiritualities  throughout  the  province  (g). 

In  some  places  there  is  a  dean  and  chapter  where  there  is  no 
episcopal  see,  as  is  the  case  at  Westminster  and  at  Windsor, 
and  as  was  formerly  the  case  at  Manchester,  and  these  are  called 
chapters  of  a  collegiate  church,  as  the  others  are  called  chapters 
of  a  cathedral  ;  and  some  chapters  there  are  in  which  formerly 
there  was  no  dean,  as  that  of  St.  David's,  where  the  bishop  was 
the  head  of  the  chapter,  but  subsequently,  as  observed  in  the  last 
section,  the  precentor  of  that  cathedral  was  styled  dean. 

And  as  there  may  be  a  dean  and  chapter  without  a  bishop,  and 
a  bishop  and  chapter  without  a  dean,  so  there  may  also  be  a 
chapter  without  either  bishop  or  dean,  as  was  the  case  in  the 
cathedral,  church  at  Southwell  (h)  ;  but  in  all  these  excepted 
cases  the  chapter  retains  its  character  and  rights  as  a  corporation 
aggregate,  so  that  what  has  been  already  said  of  it  in  this 
respect  is  in  all  cases  applicable. 

Where  two  sees  have  been  consolidated,  a  bishop  may  have 
two  chapters,  or  deans  and  chapters,  as  in  the  case  of  Lismore 
and  Waterford,  where  the  sees  were  united,  and  until  recently 
Gloucester  and  Bristol  (i). 

Considerable  alterations  were  made  in  the  constitution  of  the 
various  chapters  throughout  England  (and  Wales)  by  the 
Ecclesiastical  Commissioners  Act,  1840  (k),  which  was  passed 
to  carry  into  effect  with  certain  modifications  the  fourth  of  a 
series  of  reports  by  the  Ecclesiastical  Commissioners. 

The  Act  provides  that  all  the  members  of  a  chapter,  except 
the  dean,  in  every  cathedral  or  collegiate  church  in  England 
(and  in  the  cathedral  churches  of  St.  David  and  Llandaff),  shall 
be  styled  canons  (I)  ;  and  the  number  of  these  canons  in  certain 
cathedral  or  collegiate  churches  was  fixed  subject  to  the  pro- 
visions of  the  Act  (m). 

In  any  cathedral  church  in  which,  by  the  suspension  of 
canonries,  the  number  of  canons  shall  be  reduced  to  four,  one 
of  such  suspended  canonries  may,  if  it  be  deemed  necessary  for 
the  purpose  of  endowing  any  archdeaconry  or  archdeaconries, 
be  filled  up,  subject  to  the  provisions  in  the  Act  contained 
respecting  the  endowment  of  archdeaconries  by  the  annexation 
of  canonries  thereto  (ri). 

(g)  God.  55  ;  Rogers  E.  L. 

(h)  Black.  Com.  c.  18  ;  Rogers  E.  L. 

(i)  God.  58  ;  and  see  order  in  council  gazetted  on  the  7th  October,  1836. 

(k)  3&4Vict.  c.  113. 

(/)  Sect.  1. 

(m)  Sect.  2.  The  numbers  are  as  follows  :  Canterbury,  Durham,  Ely,  West- 
minster, 6  ;  Winchester,  Exeter,  5  ;  Bristol,  Carlisle,  Chester,  Chichester,  Glou- 
cester, Hereford,  Lichfield,  Lincoln,  Manchester,  Norwich,  St.  Paul's  London, 
Peterborough,  Ripon,  Rochester,  Salisbury,  Wells,  Windsor,  Worcester,  York,  4. 
Christ  Church,  Oxford,  is  subject  to  special  provisions,  cf.  40  &  41  Viet.  c.  48  :  for 
provisions  made  for  the  foundation  of  a  dean  and  chapter  in  recently  formed  dioceses 
cf .  41  &  42  Viet.  c.  44  (Truro),  47  &  48  Viet.  c.  33  (Newcastle). 

(n)  Sect.  16. 
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The  suspension  of  these  canonries  might  rather  be  called  a  Power  to 
suppression  of  them,  as  it  will  ordinarily  be  complete  and  final  ;  remove .tne 
but  it  is  nevertheless  provided  that  a  plan  may  from  time  to  froSTcanon- 
time  be  laid  before  the  Ecclesiastical  Commissioners  by  any  of  ries  under 
the  said  chapters  of  the  several  cathedral  and  collegiate  churches,  sPecial  Clr- 

.,,,,  A  ..  ,..,         ...  /.,,  -IT          i  1-1        cumstances. 

with  the  sanction  of  the  visitors  of  the  said  churches  respectively, 
for  removing  the  suspension  from  and  re-establishing  any 
canonry  or  canonries  which  shall  have  been  suspended  by  or 
under  the  provisions  of  the  Act,  by  assigning,  towards  the 
re-endowment  of  any  such  canonry  or  canonries,  a  portion  of 
the  divisible  corporate  revenues  remaining  to  the  said  chapters 
respectively  (o),  after  paying  to  the  Ecclesiastical  Commis- 
sioners the  profits  and  emoluments  accruing  to  the  said  Com- 
missioners from  the  suspended  canonry  or  canonries  ;  so  that 
the  profits  and  emoluments  of  such  suspended  canonry  or 
canonries  be  not  diminished  by  the  removal  of  such  suspension  ; 
and  also  by  accepting  and  assigning  for  the  same  purpose  any 
further  endowment  in  money,  or  in  lands,  tithes,  or  other  here- 
ditaments, such  lands,  tithes,  or  other  hereditaments,  not 
exceeding  in  yearly  value  the  sum  of  200/.  for  each  canonry 
from  which  the  suspension  shall  have  been  so  removed  :  and 
also  by  annexing  to  any  such  canonry,  from  which  the  suspen- 
sion shall  have  been  so  removed,  any  suitable  benefice  or  other 
preferment  in  the  patronage  of  the  said  chapters  respectively, 
or  of  any  other  patron,  with  the  consent  of  such  patron,  and 
where  any  bishop  is  patron,  with  consent  of  the  Archbishop  ; 
and  any  such  plan  may  be  carried  into  effect  by  the  authority 
in  the  Act  provided,  and  such  alterations  may  be  made  in  the 
existing  statutes  and  rules  of  the  said  chapters  respectively  as 
the  case  may  require,  under  the  authority  in  the  Act  provided 
for  making  alterations  in  existing  statutes  (p). 

Plans  may  similarly  be  laid  before  the  Ecclesiastical  Commis- 
sioners for  the  establishment  of  additional  canonries  or  the 
conversion  of  non-residential  prebends  into  canonries,  and 
for  accepting  endowments  for  this  purpose  (q). 

Any  such  plan,  whether  dealing  with  a  re-established  or  a 
new  canonry,  may  contain  proposals  assigning  duties,  fixing 
residence,  limiting  tenure,  and  determining  the  patronage, 
provided  that  the  patronage  is  to  vest  in  the  Crown  or  the  bishop 
save  in  the  case  of  a  canonry  attached  to  an  existing  ecclesias- 
tical or  spiritual  office,  and  where  the  patronage  is  not  deter- 
mined in  the  plan  it  vests  in  the  bishop  (r).  In  the  case 
of  an  additional  or  converted  canonry  the  plan  may  contain 
proposals  dealing  with  the  right  of  membership  of  the 
chapter  (s). 

Two  of  the  canonries  of  Westminster  are  henceforth  for  ever 

(o)  A  proposal  for  assigning  revenues  towards  the  re-endowment  is  no  long 
necessary  :  Cathedral  Act  Amendment  Act,  1873  (36  &  37  Viet.  c.  39),  s.  1. 
(p)  3&4Vict.  c.  113,s.20. 
(q)  36  &  37  Viet.  c.  39,  s.  2. 
(r)  Sect.  3. 
(s)  Sect.  4. 
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to  be  annexed  to  the  rectories  of  St.  Margaret's  and  St.  John's, 
in  that  parish  (t). 

With  regard  to  the  right  to  any  part  of  the  property  of  the 
chapter,  it  is  declared  that  no  presentation,  collation,  donation, 
admission,  election,  or  other  appointment  to  the  dignity  or  office 
of  sub-dean,  chancellor  of  the  church,  vice-chancellor,  treasurer, 
provost,  precentor,  or  succentor,  nor  to  any  prebend  nor  residen- 
tiary in  any  cathedral  or  collegiate  church  in  England  (or  in  the 
cathedral  churches  of  St.  David  and  Llandaff,  or  in  the  collegiate 
church  of  Brecon),  shall  convey  any  right  or  title  whatsoever  to 
any  lands,  tithes,  or  other  hereditaments,  or  any  other  endow- 
ment or  emolument  whatsoever  now  belonging  to  such  dignity, 
office,  or  prebend,  or  enjoyed  by  the  holder  thereof  in  right  of 
such  dignity,  office  or  prebend,  or  any  part  thereof  ;  provided 
that  this  shall  not  be  construed  to  deprive  any  present  or  future 
holder  of  uny  office  in  any  cathedral  or  collegiate  church,  actually 
performing  duties  in  respect  of  such  office,  of  any  stipend  or 
other  emolument  heretofore  accustomably  assigned  to  such 
office,  or  paid  to  the  holder  thereof,  according  to  the  statutes  of 
such  church,  out  of  the  revenues  thereof  (u). 

In  every  cathedral  or  collegiate  chapter  wherein  there  exists 
any  statute  or  custom  for  assigning  to  the  dean  or  to  any  canon 
any  land,  tithes,  or  other  hereditaments,  in  addition  to  his  share 
of  the  corporate  revenues,  or  for  appropriating  separately  to 
the  dean  or  any  canon  during  his  incumbency  the  proceeds  of 
any  land,  tithes,  or  other  hereditaments,  part  of  the  corporate 
property  of  the  chapter,  every  such  statute  and  custom,  or 
every  such  part  thereof  as  relates  to  such  assignment  or  appro- 
priation, shall  be  repealed  and  annulled  as  to  all  deans  and 
canons  hereafter  appointed  :  provided  nevertheless,  that  any 
small  portion  of  land,  situate  within  the  limits  and  precincts 
of  any  cathedral  or  collegiate  church,  or  in  the  vicinity  of  any 
residentiary  house,  may  be  reserved  to  such  church,  or  per- 
manently annexed  to  such  residentiary  house,  by  the  authority 
in  the  Act  provided  (x). 

There  are  special  provisions  for  the  endowment  of  Durham 
University  out  of  the  revenues  of  that  chapter  (y). 

Restrictions  and  alterations  are  imposed  and  made  by  the 
Act  upon  and  in  the  right  of  patronage,  whether  vested  in  the 
individual  members  of  the  chapter  separately  or  in  the  chapter 
collectively.  (1)  The  patronage  of  the  individual  members  is 
taken  away  and  transferred,  for  it  is  declared  that  the  patronage 
of  all  benefices  with  cure  of  souls,  possessed  by  deans,  and  other 
individual  members  of  chapters,  in  right  of  any  separate  estates 
held  by  them  as  such  members,  or  possessed  by  prebendaries, 
dignitaries,  or  officers  not  residentiary,  in  right  of  their  prebends, 
dignities,  or  offices  respectively,  shall  be  transferred  to  and 

(t)  3  &  4  Viet.  c.  113,  s.  29. 
(u)  Sect.  22. 
(x)  Sect.  28. 
(y)  Sect.  37. 
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vested  in  the  respective  bishops  of  the  dioceses  in  which  the 
benefices  shall  be  respectively  situate  :  provided,  with  respect 
to  any  benefice  now  or  heretofore  possessed  by  any  dean,  in 
right  of  any  separate  estate  held  by  him  as  such  dean,  that 
every  future  dean  of  the  same  deanery  may,  upon  any  vacancy 
of  such  benefice,  present  himself  thereto  (z). 

(2)  The  patronage  of  the  chapter  is  restricted,  it  being 
directed  that,  upon  the  vacancy  of  any  benefice  in  the  patronage 
of  the  chapter  of  any  cathedral  or  collegiate  church,  the  chapter 
shall  present  or  nominate  thereto  either  a  member  of  such 
chapter  or  one  of  the  archdeacons  of  the  diocese,  or  a  non- 
residentiary  prebendary  or  honorary  canon,  as  the  case  may  be, 
or  any  spiritual  person  who  shall  have  served  for  five  years  at 
least  in  the  office  of  minor  canon  or  lecturer  of  the  same  church, 
or  of  master  of  the  grammar  or  other  school  (if  any)  attached 
to  or  connected  with  such  church,  or  as  incumbent  or  curate  in 
the  same  diocese,  or  as  public  tutor  in  either  of  the  Universities 
of  Oxford  and  Cambridge  (a)  ;  and  that  every  such  office  of 
minor  canon,  lecturer,  schoolmaster,  professor,  reader,  or 
tutor,  shall  immediately,  upon  the  expiration  of  one  year 
from  the  time  of  his  institution  to  such  benefice,  if  not  previously 
resigned,  become  and  be  vacant  ;  and  that  if  neither  a  member 
of  the  chapter,  nor  an  archdeacon  of  the  diocese,  nor  a  minor 
canon  or  lecturer,  nor  such  schoolmaster,  incumbent,  or  curate, 
professor,  reader,  lecturer,  tutor,  licentiate,  or  graduate,  as  the 
case  may  be,  shall  be  presented  or  nominated  to  such  benefice 
within  six  calendar  months  from  the  time  of  the  vacancy  thereof, 
the  bishop  of  the  diocese  in  which  the  same  is  situate  may, 
within  the  next  six  calendar  months,  collate  or  license  thereto 
a  spiritual  person  who  shall  have  actually  served  within  such 
diocese  as  incumbent  or  curate  for  five  years  at  the  least  ;  and 
if  no  such  collation  or  licence  shall  be  granted  within  such  time 
the  right  of  presentation  or  nomination  to  such  benefice  for  that 
turn  shall  lapse  to  the  Archbishop  of  the  province  (6). 

All  the  profits  and  emoluments  of  each  and  every  canonry 
suspended  as  before  mentioned ,  whether  consisting  of  or  arising 
from  rents,  fines,  compositions,  dividends,  stipends,  or  other 
emoluments  whatsoever,  are  directed  from  time  to  time  to  be 
paid  to  the  Ecclesiastical  Commissioners,  in  like  manner  as  the 
holder  of  such  canonry,  if  he  had  remained  in  possession,  or  the 
successor  thereto,  if  a  successor  had  been  appointed,  and  had 
duly  qualified  himself  by  residence  and  otherwise,  according  to 
the  statutes  and  usages  of  his  Church,  to  receive  his  full  portion 
of  the  emoluments  thereof,  would  have  been  entitled  to  receive 
the  same  ;  and  all  the  estate  and  interest  (if  any)  which  such 
successor  would  have  had  in  any  lands,  tithes,  and  other 
hereditaments  (except  any  right  of  patronage)  annexed  or 

(z)  Sect.  41.  There  are  special  provisions  with  regard  to  the  then  collegiate 
church  of  Southwell.  This  section  makes  the  decision  in  Mirehouse  v.  Bennett 
(1833).  1  Cl.  &  Fin.  527,  no  longer  law. 

(a)  There  are  special  provisions  for  Durham. 

(6)  3  £4  Viet.  c.  113,s.44. 
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belonging  to  or  usually  held  and  enjoyed  with  such  canonry, 
or  whereof  the  rents  and  profits  have  been  usually  taken  and 
enjoyed  by  the  holder  of  such  canonry  as  such  holder  separately, 
and  in  addition  to  his  share  (if  any)  of  the  corporate  revenues  of 
such  chapter,  vest  absolutely  in  the  Ecclesiastical  Commis- 
sioners, without  any  conveyance  or  any  assurance  in  the  law, 
provided  that  the  profits  and  emoluments  arising  from  corporate 
revenues  belonging  to  the  canonries  suspended  in  the  chapters 
of  the  cathedral  churches  of  Chester,  Lichfield  and  Ripon 
respectively  shall  become,  as  the  vacancies  occur,  part  of  the 
divisible  corporate  revenues  of  the  said  chapters  respectively  ; 
provided  also,  that  this  shall  not  be  construed  to  affect  the  right 
of  any  chapter,  according  to  the  statutes  or  customs  of  such 
chapter  in  force  at  the  passing  of  the  Act,  to  make  due  provision 
out  of  the  divisible  corporate  revenues  for  the  maintenance  of 
the  fabric,  the  support  of  the  grammar  school  (if  any),  and  all 
other  necessary  and  proper  expenditure  (c). 

In  any  cathedral  church  on  the  old  foundation,  in  which  any 
contribution  to  the  fabric  fund  of  such  church  has  heretofore, 
either  usually  or  occasionally,  been  made  out  of  the  rents, 
profits,  or  proceeds  of  any  lands,  tithes  or  other  hereditaments 
so  vested  or  to  be  vested  in  the  Ecclesiastical  Commissioners, 
it  shall  be  lawful  for  the  Commissioners  to  contribute  to  such 
fund  such  sum  as  they  shall  deem  necessary  out  of  the  rents, 
profits,  or  proceeds  of  the  same  lands,  tithes,  or  other  heredita- 
ments, not  exceeding  in  amount  the  proportion  of  such  rents, 
profits,  or  proceeds  which  has  usually  been  applied  to  like 
purposes  (d). 

The  dean  and  chapter  of  any  cathedral  or  collegiate  church, 
with  the  consent  of  their  visitor,  may  from  time  to  time  sanction 
and  confirm  the  exchange  of  houses  of  residence,  and  may  allot 
a  house  of  residence  to  a  canon,  and  any  house  no  longer  required 
by  any  canon  may  be  disposed  of  by  the  dean  and  chapter,  with 
the  consent  of  the  visitor,  and  of  the  Ecclesiastical  Commis- 
sioners, whether  or  not  there  has  been  an  exchange  (e). 

Deans  or  canons  may  also,  under  the  authority  of  the  Ecclesi- 
astical Commissioners,  raise  money  on  their  deanery  or  canonry 
for  the  purpose  of  building  or  otherwise  improving  the  house  of 
residence  (/ ),  and  the  dean  and  chapter,  with  consent  of  their 
visitor,  may  sanction  the  exchange  of  houses  of  residence 
among  the  canons  ;  and  any  house  no  longer  required  may,  with 
consent  of  their  visitor  and  of  the  Ecclesiastical  Commissioners, 
be  disposed  of  (g).  In  such  cases  the  provisions  before  men- 
tioned for  the  transfer  of  books,  pictures,  furniture,  &c.,  in  the 
case  of  a  bishop's  house  disposed  of,  are  to  apply. 

The  chapters  of  the  several  cathedral  or  collegiate  churches 
shall  from  time  to  time,  of  their  own  accord,  or  upon  being 

(c)  3&4  Viet.  c.  113,  s.  49. 

(d)  Sect.  53. 

(e)  4  &  5  Viet.  c.  39,  s.  18,  and  5  &  6  Viet.  c.  26,  s.  7. 
(/)  3&4Vict.  c.  113,s.59. 

(g)  3  &  4  Viet.  c.  113  ;  4  &  5  Viet.  c.  39.  s.  18  ;  5  &  6  Viet.  c.  26,  s.  7. 


OF    CANONS. 

required  by  the  visitors  of  the  said  churches  respectively, 
propose  to  such  visitors  such  alterations  in  the  existing  statutes 
and  rules  as  shall  provide  for  the  disposal  of  the  benefices  in 
their  patronage,  so  as  to  meet  the  just  claims  of  the  minor 
canons  of  such  churches,  and  as  shall  make  them  consistent 
with  the  constitution  and  duties  of  the  chapters  respectively  as 
altered  under  the  authority  of  the  Act  ;  and  all  such  alterations, 
if  approved,  may  be  confirmed  .by  the  authority  of  such  visitor  ; 
and  in  any  case  in  which  such  alterations  shall  not  be  approved, 
or  in  which  such  requisition  shall  not  be  complied  with  within 
twelve  calendar  months,  the  visitor  shall  be  at  liberty  of  himself 
to  make  the  necessary  alterations  ;  and  all  such  statutes  and 
rules  when  so  altered  shall  be  submitted  to  the  Commissioners, 
and  may  be  confirmed  by  the  order  of  the  King  in  council  ;  and 
as  to  any  alteration  made  by  a  visitor  alone,  the  Commissioners 
shall  communicate  a  draft  thereof  to  the  chapter  to  be  affected 
thereby,  and  shall,  together  with  any  scheme  to  be  prepared  by 
them,  lay  before  His  Majesty  in  council  such  remarks  as  may 
within  three  months  have  been  made  thereon  by  such  chapter  ; 
and  out  of  the  proceeds  of  the  suspended  canonries  in  any 
chapter,  provision  may  from  time  to  time  be  made  for  relieving 
the  present  canons  of  such  chapter  from  the  performance  of  any 
additional  duty  by  reason  of  such  suspension,  by  the  employ- 
ment of  substitutes  to  be  approved  by  the  respective  bishops  : 
provided  that  nothing  herein  contained  shall  be  construed  to 
affect  any  existing  right  of  chapters  with  their  visitors  to  make 
statutes  (h). 

The  Ecclesiastical  Commissioners,  with  the  consent  in  writing  Transfer  of 
of  any  dean  and  chapter,  dean,  canon,  prebendary,  archdeacon, 
or  official  in  any  cathedral  church  under  their  common  seal  (if 
any),  and  of  the  visitor  (if  any),  are  empowered  to  lay  before 
His  Majesty  in  council  schemes  for  transferring  the  property 
of  any  such  dean  and  chapter,  dean,  canon,  prebendary,  arch- 
deacon, or  official,  to  them  for  such  consideration  and  generally 
on  such  terms  as  they  think  fair  and  reasonable.  On  such 
transfer  the  Commissioners  may  set  apart  as  part  of  the 
consideration  a  capital  sum  to  be  expended  to  their  satisfaction 
in  substantial  repairs,  restoration,  and  improvement  of  the 
cathedral  or  collegiate  church,  and  the  buildings  belonging 
thereto  (i). 

SECTION  5. 
Of  Canons. 

Having  spoken  of  the  dean  and  chapter  as  members  of  a  Canon  a  cor- 
corporation  aggregate,  we  proceed  to  speak  of  the  canons  or  poration  sole 
prebendaries  individually,  of  whom  such  chapters  are  com- 
posed ;   for  it  must  be  remembered  that  as  the  canons  collec- 
tively, with  the  dean,  form  a  corporation  aggregate,  so  each 
individually,  in  respect  of  his  office,  is  a  corporation  sole. 

(h)  3&4Vict.  c.  113,s.47. 

(i)  31  &  32  Viet.  c.  114,  ss.  3, 4, 13. 
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A  prebendary,  according  to  Lord  Coke,  is  so  called  a  prcebendo, 
from  the  assistance  he  affords  to  the  bishop  (k),  and  if  this 
derivation  could  be  supported  it  would  go  far  to  explain  the 
original  purpose  of  the  office  :  but,  as  in  the  case  of  many  other 
derivations  of  that  celebrated  author,  his  etymology  is  at 
fault,  the  word  "  prebend "  being  derived  from  the  Latin 
prcebenda,  a  pension,  daily  pittance,  and  signifying  the 
portion  of  the  revenues  of  a  cathedral  or  collegiate  church 
granted  to  a  canon  or  member  of  the  chapter  as  his  stipend, 
or  the  separate  portion  of  land  or  tithe  from  which  the  stipend 
is  gathered  (I). 

Prebendaries  are  of  two  sorts,  simple  and  dignitary  ;  a  simple 
prebendary  is  one  who  has  no  cure,  and  has  no  more  than  his 
prebend  for  his  support  ;  whereas  a  dignitary  prebendary 
has  a  jurisdiction  always  annexed,  and  his  jurisdiction  is 
gained  by  prescription  (m)  ;  and  a  prebendary  generally  may 
be  said  to  be  one  who  has  a  stall  in  the  choir  and  a  voice  in 
the  chapter. 

All  members  of  chapter  in  every  cathedral  and  collegiate 
church  are  now  styled  canons  (n),  and  the  term  prebendary  is 
confined  to  holders  of  non-residential  prebends. 

The  bishop  was  always  considered  of  common  right  to  have 
the  patronage  of  canonries  :  but  formerly  there  existed  several 
exceptions  :  now,  however,  it  appears  that  there  is  no  longer 
any  private  patronage  in  such  cases,  but  the  appointment  to  all 
canonries  is  vested  either  in  the  bishop  of  the  diocese  or  in  the 
Crown  (o).  There  can  therefore  be  no  longer  any  institution  in 
the  case  of  canons  newly  appointed  ;  but  where  the  bishop  is 
patron  he  collates,  and  the  dean  and  chapter  induct  by  placing 
the  new  canon  in  a  stall  in  the  church  to  which  they  belong. 
In  those  cases  where  the  patronage  is  in  the  King,  he  appoints 
by  letters-patent ;  whereupon  the  person  appointed  is  entitled 
to  installation  at  once,  as  it  seems,  without  collation  (p). 

Whether  a  peremptory  mandamus  would  be  granted  to  admit 
a  canon  to  his  stall  and  voice,  seems  to  have  been  thought  more 
doubtful  (q]  ;  and  certainly  none  lies  to  restore  a  canon  who  has 
been  deprived  by  sentence  of  the  visitor  (r). 

If  a  prebendary  accepts  a  deanery,  his  prebend  is  void  by 
cession,  and  so  if  he  be  made  a  bishop  ;  and  in  both  these  cases 
the  King  presents  to  the  prebend  thus  made  vacant  (s).  Nor 
would  this,  as  it  seems,  be  altered  by  the  statutes,  which 
expressly  give  the  patronage  of  certain  canonries  to  the  bishop 
of  the  diocese. 

(k)  Dean  and  Chapter  of  Nonvich's  Case  (1598),  3  Rep.  73a,  75b. 
(1)  O.  E.  D.  :  cf.  Gibs.  Cod.  195  ;  2  Burn  E.  L.  88. 
(m)  2  Burn  E.  L.  88. 
(n)  3&4Vict.  c.  113,  s.  1. 

(o)  Sects.  24—26.  See  E.  v.  Dean  and  Chapter  of  Hereford  (1870),  L.  R,,  5  Q.  B. 
196. 

(p)  Sects.  34,  35. 

(g)  But  see  Webber's  Case  (1772),  Lofft,  254,  266. 
(r)  R.  v.  Bishop  of  Chester  (1747),  1  Wils.  206. 
(a)  2  Burn  E.  L.  87. 
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No  person  is  qualified  to  be  appointed  canon  until  he  has  been  Qualification. 
six  years  complete  in  priest's  orders,  except  in  the  case  of  a 
canonry  which  is  attached  to  a  professorship,  headship,  or  other 
office  in  any  university  (t). 

Canons  are  bound  to  preach  in  their  cathedral  or  collegiate  Duties. 
churches,  and  in  other  churches  in  the  diocese,  just  as  we  have 
already  seen  in  the  case  of  deans.  But  they  have  not  the  cure 
of  souls  ;  for  which  reason  he  who  takes  title  to  a  canonry  is  not 
obliged  to  read  or  subscribe  the  Thirty-nine  Articles  :  and  for 
the  same  reason  a  canonry  and  a  parochial  benefice  might 
formerly  have  been  holden  together  without  any  dispensation. 

The  residence  of  canons  was  formerly  regulated  by  Canon  44,  Residence. 
but  is  now  regulated  by  the  Pluralities  Act,  1838  (u),  which 
makes  it  lawful  for  any  spiritual  person,  being  prebendary, 
canon,  priest,  vicar  choral  or  minor  canon,  in  any  cathedral  or 
collegiate  church,  who  shall  reside  and  perform  the  duties  of 
such  office  during  the  period  for  which  he  shall  be  required  to 
reside  and  perform  such  duties  by  the  charter  or  statutes  of 
such  cathedral  or  collegiate  church,  to  account  such  residence 
as  if  he  had  resided  on  some  benefice  :  but  this  is  not  to  be 
construed  as  permitting  or  allowing  any  such  prebendary,  . 
canon,  &c.,  to  be  absent  from  any  benefice  on  account  of  such 
residence  and  performance  of  duty,  for  more  than  five  months 
altogether  in  any  one  year,  including  the  time  of  such  residence 
on  his  prebend,  canonry,  &c.  ;  and  every  such  spiritual  person 
holding  any  such  office  in  any  cathedral  or  collegiate  church, 
in  which  the  year  for  the  purposes  of  residence  is  accounted  to 
commence  at  any  other  period  than  the  1st  of  January,  and  who 
may  keep  the  periods  of  residence  required  for  two  successive 
years  at  such  cathedral  or  collegiate  church,  in  whole  or  in  part, 
between  the  1st  of  January  and  the  31st  of  December  in  any  one 
year,  may  account  such  residence,  although  exceeding  five 
months  in  the  year,  as  reckoned  from  the  1st  of  January  to  the 
31st  of  December,  as  if  he  had  resided  on  some  other  benefice  (x). 
The  minimum  term  of  residence  to  be  kept  by  every  canon  is 
now  appointed  to  be  three  months  at  the  least  in  every  year  (y). 

The  only  income  of  a  canon  is  that  which  he  shares  with  the  Income, 
other  members  of  the  chapter  out  of  the  revenues  of  the 
chapter  ;  but  in  most  cases  a  part  only  of  the  former 
revenues  of  the  chapter  is  applicable  for  this  division  ;  for  the 
Ecclesiastical  Commissioners  are  to  make  such  arrangements 
in  this  respect  as  will  leave  to  the  canons  of  Durham,  St.  Paul's 
and  Westminster  respectively,  an  average  annual  income  of 
1,0002.  And  such  other  arrangements  are  to  be  made  by  the 
Commissioners,  either  by  addition  to,  or  deduction  from,  the 
amount  of  the  average  annual  income  of  the  canons  in  every 
other  cathedral  or  collegiate  church  in  England,  as  will  leave 


(t)  3&4Vict.  c.  113,s.27. 
(u)  1  &  2  Viet.  c.  106. 
(x)  Sect.  39. 
(y)  3&4  Viet,  c.l  13,  s.  3. 
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the  average  income  at  500?.  (a).  This  scale  of  payments  and 
receipts  may  from  time  to  time  be  revised  or  varied  ;  but  so 
as  to  preserve  as  nearly  as  possible  the  intended  average  annual 
incomes  ;  and  so  as  not  to  affect  any  canon  in  possession  at  the 
time  of  making  any  such  variation  (6). 

The  canons  residentiary  of  a  cathedral,  who  are  entitled 
under  4  &  5  Viet.  c.  39,  s.  25,  to  a  fixed  share  in  the  corporate 
revenues,  are  not  freeholders  in  any  sense,  and  have  no  interest 
whatever  in  the  land  itself,  but  only  an  interest  in  the  profits 
arising  from  it  (c). 

The  Ecclesiastical  Commissioners  are  entitled  to  no  greater 
rights  in  a  suppressed  canonry  than  was  the  former  canon,  and 
they  are  subject  to  the  same  trusts  (d). 

The  question  whether  a  canon  member  of  an  ordinary 
cathedral  or  collegiate  chapter  can  legally  and  validly  assign 
or  mortgage  his  canonry  and  the  profits  thereof  and  his  house  of 
residence,  so  that  the  assignee  or  mortgagee  could  obtain 
payment  or  possession,  has  never  been  finally  and  entirely 
settled,  and  depends  to  some  extent  on  wider  and  more  general 
principles  than  are  properly  within  the  scope  of  this  work.  It 
is,  however,  clear  that  ejectment  will  not  lie  for  a  canonry, 
which  is  a  mere  office  of  which  the  sheriff  could  not  give  posses- 
sion, or  for  the  house  of  residence  if  it  is  vested  in  the  corpora- 
tion of  the  dean  and  chapter,  and  not  in  the  individual  canon 
virtute  officii  (e).  Again,  in  a  fieri  facias  de  bonis  ecclesias- 
ticis  (/),  it  appears  to  be  a  good  answer  by  the  bishop  if  the 
debtor  or  assignor  merely  shares  in  the  profits  of  a  corporation 
aggregate  in  which  before  division  he  has  no  interest,  so  that 
they  do  not  make  an  estate  (g).  If,  however,  he  has  a  sole  legal 
interest  in  a  definite  or  specific  income,  the  question  may  depend 
on  principles  of  public  policy,  and  whereas  the  income  or  profits 
may  be  held  assignable  when  the  duty  attached  is  not  a  general 
public  duty  or  connected  with  the  public  service  (h),  it  is  not 
certain  that  such  an  assignment  would  be  held  good  where  the 
duties  are  public  duties  connected  with  an  ordinary  cathedral 
or  collegiate  church,  so  long  at  any  rate  as  the  establishment  of 
the  Church  of  England  remains.  If  the  payment  of  profits 
depended  in  any  case  on  the  performance  of  certain  duties,  and 
these  were  not  performed  by  the  assignor,  it  is  difficult  to  see 
how  the  assignee  could  enforce  his  security. 

Provision  has  been  made  for  the  creation  of  a  dignity  pre- 
viously unknown  in  our  ecclesiastical  establishment  by  the 


(a)  3&4Vict.  c.  113,  s.  66. 
(6)  4  &  5  Viet.  c.  39,  s.  20. 

(c)  Harris  v.  Phillips,  [1891]  1  Q.  B.  267. 

(d)  A.-G.  v.  Dean  and  Canonsof  Windsor  (1860),  8  H.  L.  C.  369. 

(e)  Doe  d.  Butcher  v.  Musgrave  (1840),  1  Man.  &  G.  625. 
(/)  See  post,  p.  514. 

(g)  Moselyv.  Warburton  (1697),  1  Ld.  Raym.  265. 

(h)  Grenfdl  v.  Dean  and  Canons  of  Windsor  (1840),  2  Beav.  544  (the  King's  Free 
Chapel  of  St.  George's,  Windsor) ;  Feistel  v.  King's  College,  Cambridge  (1847),  10 
Beav.  491  (assignment  by  fellow  of  college  of  profits  of  his  fellowship). 
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Ecclesiastical  Commissioners  Act,  1840  (i),  which,  after  reciting 
that  it  is  expedient  that  all  bishops  should  be  empowered  to 
confer  distinctions  of  honour  upon  deserving  clergymen,  enacts 
that  honorary  canonries  shall  be  founded  in  every  cathedral 
church  in  England,  in  which  there  are  not  already  founded  any 
non-residentiary  prebends,  dignities  or  offices  ;  and  the  holders 
of  such  canonries  shall  be  styled  honorary  canons,  and  shall  be 
entitled  to  stalls,  and  to  take  rank  in  the  cathedral  church  next 
after  the  canons,  and  shall  be  subject  to  such  regulations  respect- 
ing the  mode  of  their  appointment,  and  otherwise,  as  shall  be 
determined  on  by  the  confirmed  recommendations  of  the  Eccle- 
siastical Commissioners,  and  with  the  consent  of  the  chapters  of 
the  said  cathedral  churches  respectively  (k). 

The  number  of  honorary  canonries  thus  founded  in  each 
cathedral  church  is  fixed  at  twenty-four,  and  the  appointment 
is  with  the  bishops  and  Archbishops  respectively.  It  was 
declared  that  any  number,  not  exceeding  eight,  might  be 
appointed  in  each  diocese  in  the  year  next  after  the  passing  of 
the  Act  (1841),  after  which  time  two  only  might  be  appointed 
in  each  year,  until  the  number  was  filled  up,  except  in  the  case 
of  a  vacancy  among  those  already  appointed,  in  which  case  the 
vacant  place  also  might  be  filled  up  (k). 

These  honorary  canons  are  to  have  no  emolument  whatever, 
nor  any  place  in  the  chapter  by  virtue  of  their  appointment. 

The  cathedral  churches  in  which  these  honorary  canonries 
were  to  be  founded  were  subsequently  specified  as  the  following, 
and  no  other  : — Canterbury,  Bristol,  Carlisle,  Chester,  Dur- 
ham, Ely,  Gloucester,  Norwich,  Oxford,  Peterborough,  Ripon, 
Rochester,  Winchester,  Worcester,  and  Manchester  (/).  But 
similar  provisions  for  founding  honorary  canonries  have  been 
made  in  connection  with  the  foundation  of  new  bishoprics. 

These  honorary  canonries  are  not  to  be  considered  as  cathedral 
preferment,  so  as  in  any  way  to  prevent  or  affect  the  holding 
other  benefices  with  them  under  the  provisions  against  holding 
benefices  in  plurality.  Neither  are  they  subject  to  lapse,  so 
that  there  is  no  obligation  on  the  bishop  to  fill  them  up  as 
vacancies  occur,  unless  he  may  think  proper  to  do  so  (m). 

Of  the  origin  of  minor  canons  or  vicars  choral  there  does  not 
appear  to  be  anything  that  may  be  said  with  certainty  ;  but 
as  well  from  the  name  itself,  as  from  other  names  given  to  similar 
offices  in  different  places,  it  appears  that  they  were  a  sort  of 
deputy  appointed  to  perform  the  cathedral  duties  in  the 
absence  or  in  exoneration  of  the  canons  or  prebendaries  by 
whom  they  were  usually  appointed  (n).  The  term  minor  canon 


Where 
founded. 


Not 
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(i)  3&4Vict.  c.  113. 

(k)  Sect.  23. 

(/)  4  &  5  Viet.  c.  39,  s.  2. 

(m)  Sect.  3. 

(n)  Hence  the  use  of  the  word  vicar,  the  term  commonly  used  in  ecclesiastical 
matters  to  denote  a  substitute  or  person  appointed  to  perform  the  duties  for  a 
rector  or  parson. 
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has  been  defined  (o)  as  including  every  vicar,  vicar  choral, 
priest  vicar  and  senior  vicar  being  a  member  of  the  choir  in 
any  cathedral  or  collegiate  church. 

The  right  of  appointing  minor  canons  is  now  in  all  cases 
vested  in  the  respective  chapters  (p)  (except  in  cases  where  the 
appointment  has  formerly  been  in  the  dean,  in  which  case  the 
Act  makes  no  alteration,  but  the  right  of  appointment  remains 
with  the  dean,  and  his  successors,  as  before  (q) ),  and  is  not  to  be 
exercised  by  any.other  person  or  body  whatsoever  ;  and  regula- 
tions were  by  the  Ecclesiastical  Commissioners  Act,  1840,  (r) 
directed  to  be  made  by  the  confirmed  recommendations  of  the 
Ecclesiastical  Commissioners,  for  fixing  the  number  and  emolu- 
ments of  such  minor  canons  in  each  cathedral  or  collegiate 
church.  But  the  number  is  not  in  any  case  to  be  more  than 
six  nor  less  than  two. 

The  stipend  of  any  minor  canon  appointed  is  to  be  not  less 
than  150?.  per  annum  (s). 

The  office  of  minor  canon  having  any  emolument  attached 
to  it  is  within  the  meaning  of  the  term  cathedral  preferment 
in  the  Pluralities  Act,  1838  (t)  ;  and  no  minor  canon  may  take 
or  hold,  together  with  his  minor  canonry,  any  benefice  beyond 
the  limit  of  six  miles  from  the  cathedral  or  collegiate  church 
where  he  holds  such  appointment  ;  but  he  may  hold  together 
with  his  minor  canonry  any  benefice  within  such  distance  (u). 
And  minor  canons  are  among  those  in  favour  of  whom  the  right 
of  patronage  of  the  chapter  may  be  exercised  (.r). 

The  body  of  minor  canons  in  some  cases  does  not  (y)  and  in 
other  cases  does  constitute  a  corporation  aggregate,  in  which 
latter  case  they  may  be  visitable  by  the  dean  and  chapter  (z), 
and  are  empowered,  under  the  authority  of  a  scheme  ratified 
by  the  King  in  council,  to  transfer  any  lands  or  hereditaments 
belonging  to  them  to  the  Ecclesiastical  Commissioners,  in 
consideration  of  any  annual  or  other  money  payment  to  be  made 
to  the  corporation  by  the  Commissioners  (a). 

By  the  Deans  and  Canons  Resignation  Act,  1872  (6),  pro- 
vision is  made,  on  representation  to  the  bishop,  for  the  resig- 
nation of  deans  or  canons  (including  minor  canons,  but  not 
honorary  canons)  incapacitated  by  age,  or  some  mental  or 
permanent  physical  infirmity,  from  the  due  performance  of 
their  duties.  The  bishop,  if  satisfied  of  the  incapacity  of  the 
dean  or  canon  by  whom  the  representation  is  made,  is  to  certify 
such  incapacity  in  writing  under  his  hand  to  the  patron,  and 

(o)  3&4Vict.  c.  113,s.93. 

(p)  Sect.  45. 

(q)  4  &  5  Viet.  c.  39,  s.  15. 

(r)  3  &  4  Viet.  c.  113,  s.  45,  and  S.  R.  &  0.,  January  15,  1842. 

(s)  Ibid.,  and  see  29  &  30  Viet.  c.  Ill,  s.  18. 

(0  1  &  2  Viet.  c.  106. 

(w)  3  &  4  Viet.  c.  113,  s.  46  ;  and  4  &  5  Viet.  c.  39,  s.  15. 

(x)  3  &  4  Viet.  c.  113,  s.  44. 

(y)  In  re  Dod's  Charity,  [1905]  1  Ch.  442. 

(2)  M.  v.  Dean  and  Chapter  of  Hereford  (1897),  13  T.  L.  R,  374. 

(o)  27  &  28  Viet.  c.  70. 

(6)  35  &  36  Viet.  c.  8. 
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from  and  after  the  date  of  such  certificate  the  deanery  or 
canonry  is  vacant.  An  allowance  of  one  third  part  of  the  income 
calculated  on  an  average  of  the  three  preceding  years  is  to  be 
paid  to  the  retiring  dean  or  canon.  There  is  a  proviso  that  if 
the  retiring  dean  or  canon  holds  no  other  ecclesiastical  prefer- 
ment, the  allowance  in  the  case  of  a  dean  is  to  be  not  less  than 
4:001.  a  year  ;  in  the  case  of  a  canon,  not  being  a  minor  canon, 
not  less  than  250?.  a  year  (c). 

On  a  representation  being  made  to  a  bishop  by  a  dean  or  Power  to 
canon  of  his  desire  to  resign,  the  bishop  may  in  his  discretion  bishop  to 
direct  an  inquiry  to  be  held  into  the  existence  of  the 
incapacity  of  such  dean  or  canon  by  any  number  of  persons 
not  exceeding  three,  such  persons  to  be  beneficed  clergymen,  or 
holding  a  rank  in  the  Church  higher  than  that  of  a  beneficed 
clergyman,  and  he  may  give  or  withhold  his  certificate  according 
to  the  result  of  such  inquiry.  The  inquiry  is  to  be  conducted 
in  a  formal  manner  by  the  examination  of  witnesses,  and  due 
notice  of  the  time  and  place  of  the  inquiry  must  be  given  to  the 
dean  or  canon.  The  reasonable  expenses  of  any  such  inquiry 
when  certified  under  the  hands  of  the  person  or  persons  autho- 
rised to  conduct  the  same  are  payable  out  of  the  income  of  the 
retiring  dean  or  canon  (d). 

When  any  dean  or  canon  has  been  found  by  due"  process  of  Provision  as 
law  to  be  a  lunatic,  or  of  unsound  mind,  the  bishop  may  grant  J^^found 
a  certificate  of  the  incapacity  of  such  dean  or  canon  without  any  ^process1  of 
representation  having  been  made  to  him.     It  is  provided,  how-  law  to  be 
ever,  that  no  certificate  of  this  character  shall  be  granted  where 
the  deanery  or  canonry  held  by  the  person  found  to  be  a  lunatic, 
or  of  unsound  mind,  is  annexed  to  the  headship  of  a  college  or 
professorship  of  any  University,  so  long  as  provision  is  made  to 
the  satisfaction  of  the  bishop  for  performing  the  duties  of  such 
deanery  or  canonry  (e). 

A  dean  or  canon  retiring  in  pursuance  of  the  Act  is  deemed  to  Vacancy  in 
have  vacated  any  professorship,   archdeaconry,   headship,  or  deanery  OT 
other  preferment  annexed  thereto,  and  is  entitled  to  be  paid  create1! 
out  of  the  income  of  such  preferment,  and  as  a  first  charge  vacancy  in 
thereon  in  the  hands  of  his  successor  by  the  treasurer  or  other 
officer  whose  duty  it  is  to  pay  such  income,  one  third  part  of  the 
income  calculated  on  an  average  of  the  three  preceding  years, 
but  where  such  dean  or  canon  would,  if  the  Act  had  not  been 
passed  and  he   had   vacated    or   become   incapable    of    per- 
forming the  duties  of  any  such  preferment,  have  been  entitled 
to  any  other  payment  in  respect  thereof  than  that  to  which  he 
is  entitled  under  the  Act,  such  payment  is  to  be  substituted  for 
the  one-third  above  mentioned  (/). 

In  the  case  of  the  dean  and  canons  of  the  King's  Free  Chapel  Archbishop 
of  St.  George,  within  his  castle  of  Windsor,  the  dean  and  canons  ^JJopIn 

certain  cases. 

(c)  35  &  36  Viet.  c.  8,  s.  3. 

(d)  Sects.  4,  6. 

(e)  Sect.  5. 
(/)  Sect.  7. 
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of  Christ  Church,  Oxford,  and  the  dean  and  canons  of  the 
collegiate  church  of  St.  Peter,  Westminster,  the  Archbishop  of 
Canterbury,  on  behalf  of  His  Majesty,  acts  in  the  place  of  the 
bishop  of  the  diocese  (g). 

SECTION  6. 
Of  Archdeacons. 

Origin  of  Deacons  were  all  originally  the  attendants  and  assistants  of 

archdeacons.  tne  kishOp  m  Church  affairs,  and  at  a  very  early  period  in  the 
history  of  the  Church  there  was  one  chosen  out  from  the  rest  in 
several  dioceses  to  whom  was  given  the  title  of  archdeacon. 
This  office  by  degrees  became  universal,  and  its  duties  were  to 
attend  the  bishop  at  the  altar  and  at  ordinations,  to  direct  the 
deacons  in  their  several  duties,  and  to  assist  the  bishop  in  the 
management  of  the  revenues  of  the  Church.  From  thus  being 
mere  assistants,  the  archdeacons  began  in  process  of  time  to 
share  with  the  bishop  in  his  authority,  and  by  several  steps  and 
degrees  they  attained  to  the  power  they  now  enjoy  (h). 
Their  powers,  Of  common  right,  it  seems,  that  archdeacons  had  no  powers 
how  acquired.  jn  greater  matters,  but  could  only  report  the  same  to  the 
bishops.  Beyond  this,  all  the  rights  that  any  archdeacon 
enjoys,  of  what  kind  soever  they  may  be,  subsist  by  grants  from 
the  bishops,  either  made  voluntarily,  to  enable  archdeacons  to 
visit  with  greater  authority  and  effect,  or  of  necessity,  as 
claimed  and  insisted  on  by  archdeacons,  upon  the  foot  of  long 
usage  and  custom.  But  whatever  might  have  been  the  motive 
for  these  concessions  on  the  part  of  the  bishops,  it  seems  that 
the  powers  enjoyed  by  archdeacons  beyond  those  which  they 
claim  of  common  right  accrued  to  them  by  express  grant 
or  composition  ;  it  being  hard  to  imagine  how  deans  and 
chapters,  archdeacons,  or  any  other  persons,  should  be 
allowed  to  prescribe  against  a  bishop  for  -any  branches 
of  episcopal  jurisdiction,  and  much  more  for  an  exemption 
from  it  (i). 

Shortly  after  the  Norman  conquest,  an  archdeacon  is  men- 
tioned in  a  chapter  of  William  I.  as  the  bishop's  vicar  ;  and  the 
exercise  of  the  power  of  the  bishop  in  the  administration  of  his 
diocese  being  delegated  to  the  archdeacon  in  such  character,  by 
long  custom  grew  into  a  claim,  and  those  claims  being  contested 
were  settled  by  composition.  The  archdeacons'  general 
capacity  as  vicars  general  ceased,  and  particular  divisions  were 
assigned  to  them,  so  that,  in  general,  at  this  day,  the  power  or 
jurisdiction  of  the  archdeacon  is  founded  on  custom  and  long 
usage  in  his  own  church  and  diocese  (k).  And  in  general  he 
may  be  said  to  exercise  a  kind  of  episcopal  authority,  which, 
though  originally  derived  from  the  bishop,  is  now  independent 

(g)  35  &  36  Viet.  c.  8,  s.  8. 

(h)  1  Black.  383  ;  Gibs.  Cod.  969. 

(i)  Gibs.  Cod.  969  ;  Degge,  P.  C.  231,  235 ;  Rogers  E.  L.  59 

(k)  Gibs.  Cod.  970 ;  Co.  Litt.  94. 
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)f  and  distinct  from  the  authority  of  the  bishop  (I)  ;  and  until 
a  late  period,  the  archdeacon  had  his  court  for  the  punishment 
of  offenders  by  spiritual  censures,  and  for  hearing  all  other 
causes  of  ecclesiastical  cognisance. 

Blackstone  speaks  of  a  kind  of  archdeacons  with  an  authority 
immediately  subordinate  to  the  bishop  throughout  the  whole  of 
his  diocese,  and  these,  it  seems,  were  such  as  by  the  canon  law 
were  called  archdeacons  general  ;  but,  as  it  is  observed  in  a  note 
by  Mr.  Justice  Coleridge,  no  instance  of  this  kind  now  remains 
in  our  Church  ;  and  it  seems  doubtful  whether  this  and  the 
present  kind  of  archdeacons  were  ever  existing  together,  or 
whether  the  present  archdeacons  have  grown  out  of  the  former, 
which  latter  opinion  appears  the  most  probable  (ra). 

There  were  in  England  formerly  sixty  archdeaconries  (n)  : 
but  among  the  recommendations  of  the  Ecclesiastical  Com- 
missioners recited  in  the  Ecclesiastical  Commissioners  Act, 
1836  (o),  is  the  creation  of  several  new  archdeaconries,  and 
some  of  those  recommendations  have  been  carried  into  effect 
in  the  manner  which  is  directed  by  that  Act.  The  power  of 
creating  new  archdeaconries  has  been  since  made  more  exten- 
sive ;  so  that  now,  in  any  case  in  which  it  shall  appear  to  the 
Commissioners,  upon  the  representation  of  the  bishop,  to  be 
proper  to  divide  any  archdeaconry,  on  account  of  its  magnitude 
or  other  peculiar  circumstances  connected  with  it,  such  arch- 
deaconry may,  by  the  confirmed  recommendation  of  the 
Commissioners,  be  divided  into  two  or  more  portions,  each  of 
which  may  be  constituted  a  separate  archdeaconry,  and  a 
district  may  be  assigned  to  it,  provided  that  no  such  division 
shall  be  made  without  the  consent  of  the  bishop  under  his  hand 
and  seal  (p). 

These  powers  were  extended  by  the  Archdeaconries  and  Rural 
Deaneries  Act,  1874  (q),  to  facilitate  the  re-arrangement  of  the 
boundaries  of  archdeaconries  and  rural  deaneries.  Under  this 
Act  the  Commissioners,  by  a  scheme  duly  made  and  approved, 
are  authorised  to  alter  the  area  of  an  archdeaconry,  to  diminish 
the  number  of  archdeaconries,  to  alter  the  name  of  an  arch- 
deaconry, and  to  give  a  name  to  any  newly  constituted  arch- 
deaconry. The  consent  of  the  bishop  is  required  to  any  such 
scheme,  and  an  archdeaconry  must  not  extend  beyond  the 
limits  of  one  diocese  (q). 

In  several  of  the  subsequent  Bishopric  Acts  (r)  powers  are 
given  to  the  Ecclesiastical  Commissioners  to  lay  before  His 
Majesty  schemes  for  making  such  arrangements  as  may  be 
thought  expedient  by  the  creation  and  endowment  of  new 
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(1)  1  Black.  Com.  383. 

(m)  Coleridge's  ed.  of  Black.  Com.  vol.  1,  383,  Note. 
(n)  Co.  Litt.  94. 
(o)  6  &  7  Will.  4,  c.  77. 
(p)  3  &  4  Viet.  c.  113,  s.  32. 
(q)  37  &  38  Viet.  c.  63. 

(r)  See,  for  instance,  the  Bishoprics  Act,  1878  (41  &  42  Viet.  c.  68),  and  7 
Geo.  5,  c.  57. 
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archdeaconries  or  otherwise,  for  the  archidiaconal  supervision 
of  the  parishes  affected  by  the  foundation  of  the  bishopric,  and 
for  transferring  the  archidiaconal  dignity  from  an  existing 
cathedral  church  to  the  cathedral  church  of  the  new  bishopric. 

The  division  of  dioceses  into  archdeaconries,  and  the  assign- 
ment of  particular  divisions  to  particular  archdeacons,  are 
supposed  to  have  begun  a  little  after  the  Norman  conquest ; 
when  the  bishops,  as  having  baronies,  and  being  tied  by  the 
constitutions  of  Clarendon  to  a  strict  attendance  upon  the 
Kings  in  their  great  councils,  were  obliged  to  make  larger 
delegations  of  power  for  the  administration  of  their  dioceses 
than  till  that  time  they  had  been  accustomed  to  make  (s). 

In  rank  and  dignity  an  archdeacon  is  inferior  to  a  dean,  in  the 
same  way  as  a  deacon  is  inferior  to  a  priest :  for  the  dean  is 
styled  Archipresbyter,  while  the  archdeacon  is  styled  Archi- 
diaconus. 

No  person  is  qualified  to  be  appointed  an  archdeacon  until  he 
has  been  six  years  complete  in  priest's  orders  (t). 

Archdeacons  are  by  statute  to  read  the  Common  Prayer,  and 
declare  and  subscribe  their  assent  thereto  before  the  ordinary  ; 
but  they  are  apparently  not  obliged  to  subscribe  and  read  the 
Thirty-nine  Articles,  because  an  archdeaconry  is  not  such  a 
benefice  with  cure  of  souls  as  seems  to  be  intended  by  the 
statute  of  13  Eliz.  before  mentioned  ;  but  they  are  to  take  the 
oaths  in  the  same  manner  as  other  persons  qualifying  for 
offices  (u). 

By  the  canon  law  the  archdeacon  is  styled  the  bishop's  eye, 
and  his  principal  duty  is  stated  to  be  to  visit  the  clergy  in  his 
archdeaconry,  in  such  manner  as  the  bishop  visits  those  of  his 
diocese  ;  and  to  this  extent  he  is  the  bishop's  vicegerent.  He 
has  also  the  charge  of  parochial  churches  within  his  diocese  (x). 

But  since  his  power  was  frequently  founded  on  custom  and 
usage,  it  varied  in  different  dioceses  :  thus,  in  the  diocese  of 
Carlisle  the  archdeacon  had  no  jurisdiction,  but  he  retained  that 
more  ancient  right  of  his  office,  of  examining  and  presenting 
persons  to  be  ordained,  and  of  inducting  persons  instituted  (y). 
But  now  all  archdeacons  throughout  England  have  and 
exercise  full  and  equal  jurisdiction  within  their  respective 
archdeaconries,  any  usage  to  the  contrary  notwithstanding  (z). 

In  speaking  of  visitation  by  bishops,  we  have  already  had 
occasion  to  observe  that  the  work  of  parochial  visitation,  and 
also  the  holding  of  general  synods  or  visitations,  came  by  degrees 
to  be  established  as  branches  of  the  archidiaconal  office,  which 
by  this  means  attained  to  the  dignity  of  ordinary  instead  of 
delegated  jurisdiction  (a). 

(s)  Gibs.  Cod.  970  ;  1  Warner's  Eccl.  Hist.  275. 
(t)  3  &  4  Viet.  c.  113,  s.  27. 

(u)  14  Car.  2,  c.  4 ;  Wats.  c.  15 ;  Clerical  Subscription  Act,  1865  (28  &  29  Viet, 
c.  122),  s.  5. 
(x)  God.  61. 
(y)  1  Burn  E.  L.  96. 
(2)  6  &  7  Will.  4,  c.  77,  s.  19. 
(a)  Ante,  p.  109. 
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By  a  constitution  of  Othobon,  it  is  ordained  that  archdeacons 
visit  the  churches  profitably  and  faithfully,  by  inquiring  of  the 
sacred  vessels  and  vestments,  and  how  the  service  is  performed, 
and  generally  of  temporals  and  spirituals,  and  what  they  find  to 
want  correction  that  they  correct  diligently  (b).  And  it  was 
further  ordained  by  this  as  well  as  by  other  constitutions,  that 
they  should  not  extort  money  by  giving  sentence  unjustly  ; 
directions  not  very  creditable  to  the  Church  at  the  time  when 
they  were  thought  necessary. 

By  a  constitution  of  Archbishop  Reynolds,  it  was  enjoined  Duties  of,  in 
that  archdeacons  and  their  officials  in  the  visitation  of  churches  visitations. 
have  a  diligent  regard  of  the  fabric  of  the  church,  and  especially 
of  the  chancel,  to  see  if  they  want  repair  ;   and  if  they  find  any 
defects  of  that  kind,  limit  a  certain  time  under  a  penalty,  within 
which  they  shall  be  repaired  (c).     But  it  must  not  be  inferred 
from  this  constitution  that  the  archdeacon's  official  may  visit 
in  his  own  right,  for  he  can  only  do  so  in  right  of  the  archdeacon 
when  the  latter  is  hindered  (c)  ;    and  it  seems  clear  that  since  Ordering 
the  abolition  of  compulsory  church  rates,  the  archdeacon  has  repair  of 
no  positive  power  of  compelling  the  repairs  of  the  fabric  of  the  c 
church.     It  may  be  said  that  the  86th  canon  seems  to  imply 
that  no  such  power  ever  existed  in  archdeacons  directly,  for  it 
is  there  directed  that  every  archdeacon  which  has  authority 
to  hold  ecclesiastical  visitations,  by  composition,  law  or  pre- 
scription, shall  survey  the  churches  of  his  jurisdiction  once  in 
every  three  years,  in  his  own  person,  or  cause  the  same  to  be 
done  ;  and  shall  from  time  to  time,  within  the  said  three  years, 
certify  the  High  Commissioners  for  Causes  Ecclesiastical  every 
year  of  such  defects  in  any  of  the  said  churches  as  he  do  find 
to  remain  unrepaired,  and  the  names  and  surnames  of  the 
parties  faulty  therein.     Upon  which  certificate  we  desire  that 
the  said  High  Commissioners  will  ex  officio  mero  send  for  such 
parties,  and  compel  them  to  obey  the  just  and  lawful  decrees 
of  such  ecclesiastical  ordinaries  making  such  certificates. 

By  a  constitution  of  Archbishop  Langton,  archdeacons,  in  their 
visitation,  are  to  see  that  the  offices  of  the  Church  are  duly  ad- 
ministered, and  shall  take  an  account  in  writing  of  all  the 
ornaments  and  utensils  of  churches,  and  of  the  vestments  and 
books  ;  and  shall  require  them  to  be  presented  before  them 
every  year,  that  they  may  see  what  has  been  added  and  what 
lost  (d). 

It  is  said  that  the  archdeacon,  although  there  be  not  a  cause,  Times  of 
may  visit  once  a  year  ;  and  if  there  be  cause,  he  may  visit 
oftener  :  and  that  where  it  is  said  in  the  canon  law  he  ought  to 
visit  from  three  years  to  three  years,  this  is  to  be  understood 
so  that  he  shall  visit  from  three  years  to  three  years  of  necessity, 
but  that  he  may  visit  every  year  if  he  will  (e). 

(b)  4  Burn  E.  L.  17. 

(c)  Lyndw.  53. 

(d)  Ibid.  50. 

(e)  Ibid.  49. 
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During  the  visitation  of  an  archdeaconry  by  the  bishop  the 
archdeacon  is  inhibited  from  the  exercise  of  his  jurisdiction, 
and  his  ministerial  duty  is  suspended,  power  being  vested  in 
the  bishop  alone  as  long  as  the  inhibition  lasts  ( / ) . 

The  fees  payable  to  an  archdeacon  and  his  officials  upon  a 
visitation  are  regulated  by  the  Ecclesiastical  Fees  Act,  1867  (g), 
and  the  Tables  settled  under  the  authority  of  that  Act  (h). 
These  fees  are  a  parochial  liability,  and  not  a  personal  liability 
of  the  churchwardens  ;  and  the  liability  of  the  churchwardens 
to  pay  the  fees  is  contingent  upon  their  possessing  funds  out 
of  which  the  fees  may  be  legally  paid  (i). 

Procuration  fees  are  also  payable  to  the  archdeacon,  except 
in  those  archdeaconries  where  arrangements  have  been  made 
with  the  Ecclesiastical  Commissioners  for  remitting  these  fees. 
The  incumbents  of  all  parishes  cited  to  attend  the  annual 
visitation  are  bound  to  pay  procurations  at  the  customary  rate, 
even  though  the  archdeacon  has  not  visited  the  parish  either 
personally  or  by  deputy,  and  although  the  visitation  is  held  in 
another  parish,  or  in  the  cathedral  of  the  diocese  for  a  number 
of  parishes  collectively  (k}. 

In  speaking  of  the  bishop's  visitation,  the  exhibits  of  letters 
of  orders,  &c.,  to  be  made  to  him  have  been  mentioned  ;  and 
such  exhibits  of  common  right  are  to  be  made  to  him  only  ; 
and  therefore,  if  any  archdeacons  are  entitled  to  require  exhibits 
in  their  visitations,  it  must  be  upon  the  foot  of  custom,  the 
beginning  whereof  has  probably  been  an  encroachment,  since  it 
is  not  likely  that  any  bishop  should  give  to  the  archdeacon  and 
his  official  a  power  of  allowing  or  disallowing  such  instruments 
as  have  been  granted  by  himself  or  his  predecessors. 

At  these  archidiaconal  visitations,  the  churchwardens  are  to 
make  presentments.  Anciently  we  find  nothing  of  church- 
wardens presenting  ;  but  the  style  is,  "  parishioners  say," 
"  the  laymen  say,"  and  the  like,  until  a  little  before  the 
Reformation,  when  the  churchwardens  began  to  present,  either 
by  themselves,  or  else  with  two  or  three  more  parishioners  of 
credit  joined  with  them.  And  this  last  is  evidently  the  original 
of  that  office,  which  our  canons  call  the  office  of  sidemen  or 
assistants  (Q. 

The  canons  make  full  and  detailed  provision  with  regard  to 
presentments,  but  as  many  of  the  provisions  are  no  longer 
applicable  in  the  present  state  of  the  Church,  and  the  methods 
of  enforcing  them  are  practically  obsolete,  the  matter  may  be 
disposed  of  by  observing  that  provision  is  made  for  presentment 
by  ministers  on  failure  by  churchwardens,  for  protecting  those 
presenting  from  being  sued,  relieving  them  from  presenting 
more  than  twice  a  year  or  from  being  troubled  for  not  presenting 

(/)  R.  v.  Sowter,  [1901]  1  K.  B.  396,  and  see  the  form  of  inhibition  quoted  therein. 

(g)  30  &  31  Viet.  c.  135. 

(h)  See  Table  printed  in  London  Gazette,  June  2nd,  1908. 

(i)   Veley  v.  Pertwee  (1870),  L.  R.,  5  Q.  B.  573. 

(k)  Archdeacon  of  Exeter  v.  Green,  [1913]  P.  21. 

(I)  Gibs.  Cod.  960. 
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oftener  than  twice  a  year.  The  old  churchwardens  are  to  make 
their  presentments  before  the  new  are  sworn,  a  convenient  time 
is  to  be  assigned  for  this,  and  no  one  is  to  be  cited  before  several 
courts  for  one  crime  (m).  Canon  26  made  failure  or  refusal  to 
present  a  ground  for  refusing  to  admit  to  the  communion. 

The  archdeacon  is  normally  the  person  charged  with  the  Administra- 
duty  of  performing  the  ministerial  act  of  administering  the  ^church^ 
oath  of  office  to  churchwardens,  and  he  cannot  refuse  to  perform  wardens. " 
this  act,  for  the  churchwarden  is  an  officer  of  the  parish,  and 
his  office  is  a  temporal  one,   and  the  archdeacon  is  only  a 
ministerial  officer  in  administering  the  oath  and  admitting  (n). 
He  cannot  be  prevented  by  an  inhibition  ad  hoc  from  the 
bishop  from  admitting  a  particular  person,  as  the  bishop  has 
no  right  to  interfere  to  prevent  the  archdeacon  from  exercising 
a    jurisdiction    which    he    possesses  (o).     Where,   however,    a 
general    inhibition    has    been    addressed    to    the    archdeacon 
prohibiting  him  from  exercising   his   jurisdiction  during  the 
visitation  of  the  bishop,  a  mandamus  will  not  lie  to  the  arch- 
deacon requiring  him  to  admit  a  churchwarden,  as  during  the 
inhibition  the  bishop  is  the  proper  person  to  admit  (p). 

It  is  customary  for  the  archdeacon  at  his  visitation  to  call  Visitation 
upon  one  of  his  clergy  to  preach  what  is  called  a  visitation  sermon. 
sermon,  and  although  it  appears  that  formerly  it  was  the  duty  of 
the  visitor  himself  to  preach  this  sermon,  it  is  doubtful  whether 
the  clergyman  so  called  upon  by  the  archdeacon  may  refuse. 

In  the  year  1626,  Mr.  Huntley,  rector  of  S  tour  mouth,  was 
required  by  Dr.  Kinsley,  archdeacon  of  Canterbury,  to  preach 
a  visitation  sermon,  which  he  refused.  And  being  cited  before 
the  High  Commissioner,  it  was  urged  that  he  was  bound  to  the 
performance  of  that  office  in  pursuance  of  the  archdeacon's 
mandate,  by  virtue  of  his  oath  of  canonical  obedience.  He 
answered  that  he  was  not  a  licensed  preacher,  according  to  the 
canons  of  1603  ;  and  especially,  that  he  was  not  bound  there- 
unto by  his  said  oath,  which  implieth  only  an  obedience 
according  to  the  canon  law  as  it  is  in  force  in  this  realm  ;  and 
that  there  is  no  canon,  foreign  or  domestic,  which  requireth  him 
to  do  this  ;  but,  on  the  contrary,  that  the  ancient  canon  law 
enjoineth  the  visitor  himself  to  preach  at  his  own  visitation. 
But  the  court  admonished  him  to  comply,  and  on  his  refusal 
fined  him  500?.,  and  imprisoned  him  till  he  should  pay  the  same, 
and  also  make  submission  ;  and  afterwards  degraded  and 
deprived  him  (q).  Although  Dr.  Burn  remarks  that  this  may  be 
one  instance  among  others  charged  against  the  High  Com- 
mission Court  of  carrying  matters  with  a  high  hand,  the  remark 
may  relate  rather  to  the  excess  of  punishment  than  to  the 
power  of  punishing  ;  and  it  does  not  appear  from  the  books 

(m)  Canons  113 — 121.     See  also  Of  Churchwardens,  post,  p.  185. 

(»)  R.  v.  Rees  or  Rice  (Morgan  v.  Archdeacon  of  Cardigan)  (1697),  1  Ld.  Raym.  138. 

(o)  R.  v.  Simpson  (1724),  1  Str.  609. 

(p)  E.  v.  Sowtcr,  [1901]  1  K.  B.  396. 

(g)  Huntley's  Case  (1626),  4  Burn  E.  L.  26. 
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that  a  case  has  ever  occurred  by  which  the  authority  of  this 
decision  has  been  reversed. 

The  judge  df  the  archdeacon's  court,  where  he  does  not 
himself  preside,  is  called  the  official,  and  an  appeal  lies  from  that 
court  to  the  bishop's  court,  or  if  he  be  archdeacon  of  an  arch- 
bishopric, the  appeal  from  his  court  is  to  the  Court  of  Arches  (r). 

Since  the  Church  Discipline  Act,  1840,  no  criminal  suit  or 
proceeding  against  a  clerk  in  holy  orders  for  an  offence  against 
the  laws  ecclesiastical  can  be  instituted  in  any  ecclesiastical 
court  other  than  that  of  the  Archbishop  or  bishop,  and  the 
jurisdiction  of  the  Archbishop  or  bishop  is  extended  over 
places,  exempt  or  peculiar,  which  are  locally  situate  in  the 
archbishopric  or  bishopric  (s).  Under  the  Public  Worship 
Regulation  Act,  1874  (t),  the  archdeacon  may  make  a  repre- 
sentation to  the  bishop  that  an  ecclesiastical  offence  has  been 
committed  under  sect.  8  of  that  Act. 

The  endowments  of  archdeaconries  throughout  England  were 
formerly  small.  The  Ecclesiastical  Commissioners  Act,  1840  (u), 
provides  that,  by  the  recommendations  of  the  Ecclesiastical 
Commissioners,  duly  confirmed  and  subject  to  the  consent  of 
the  bishop,  any  archdeaconry  may  be  endowed  by  the  annexa- 
tion either  of  an  entire  canonry,  or  of  a  canonry  charged  with 
the  payment  of  such  portion  of  its  income  as  shall  be  determined 
on,  towards  providing  for  another  archdeacon  in  the  same 
diocese,  or  with  such  last-mentioned  portion  of  the  income  of  a 
canonry,  or  by  augmentation  out  of  the  common  fund  in  the 
hands  of  the  Commissioners  ;  provided  that  the  augmentation 
shall  not  be  such  as  to  raise  the  average  annual  income  of  any 
archdeaconry  to  an  amount  exceeding  200?.,  and  that  no 
canonry  shall  be  so  charged  with  the  payment  of  a  portion  of 
the  income  thereof  to  any  archdeacon,  unless  the  average 
income  of  such  canonry,  after  the  payment  of  such  portion  as 
aforesaid,  shall  amount  to  or  exceed  500Z.  But  no  archdeacon 
shall  be  entitled  to  hold  any  endowment  or  augmentation,  or 
other  emolument  as  such  archdeacon  under  these  provisions, 
unless  he  shall  be  resident  for  the  space  of  eight  months  in  every 
year  within  the  diocese  in  which  his  archdeaconry  is  situate, 
or  as  to  any  present  archdeacon,  within  the  diocese  in  which 
his  archdeaconry  was  situate  before  the  recent  alteration  of 
dioceses  (x). 

Or  the  following  plan  may  be  adopted  for  the  endowment  of 
archdeaconries.  Instead  of  appointing  one  archdeacon  to  either 
of  the  new  canonries  respectively  founded  in  the  cathedral 
churches  of  St.  Paul's  and  Lincoln,  or  of  annexing  a*  canonry 
in  any  cathedral  or  collegiate  church  to  an  archdeaconry  as 

(r)  Proceedings  before  the  archdeacon's  court  are  practically  extinct.  See  such 
cases  as  St.  John's,  Margate  (Churchwardens)  v.  Parishioners,  (1794),  1  Hagg. 
Cons.  198,  and  Robinson  v.  Godsalve  (1697),  1  Ld.  Raym.  123. 

(s)  3  &  4  Viet.  c.  86,  ss.  22,  23. 

(t)  37  &  38  Viet.  c.  85. 

(u)  3  &  4  Viet.  c.  113. 

(x)  Sect.  34,  and  see  the  explanatory  Act,  1885  (48  &  49  Viet.  c.  55). 
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aforesaid  charged  with  any  payment  to  another  archdeacon  in 
the  same  diocese,  the  rights,  duties,  and  emoluments  of  any 
canonry,  the  average  annual  income  of  which  may  exceed  800?., 
may  be  annexed  to  two  archdeaconries  jointly  within  the  same 
diocese,  not  otherwise  competently  endowed  ;  each  archdeacon 
taking  his  turn  of  residence  for  such  time,  and  taking  such  share 
of  the  emoluments  as  shall  be  directed  by  the  scheme  and  order 
authorising  such  annexation  ;  and  each  archdeacon  shall  during 
his  turn  of  residence  have  all  the  rights  and  privileges  of  a 
canon,  except  as  to  the  division  of  the  emoluments,  and  every 
archdeaconry  so  endowed  is  to  be  deemed  to  be  a  cathedral 
preferment  (y). 

As  another  mode  of  providing  for  the  endowment  of  arch- 
deaconries, the  patron  of  any  benefice  within  the  limits  of  any 
archdeaconry  may,  with  the  consent  of  the  bishop  of  the 
diocese  within  which  the  archdeaconry  is  situate,  endow  such 
archdeaconry  by  the  annexation  thereto  of  such  benefice  ;  such 
annexation  to  take  effect  immediately,  if  the  benefice  be  vacant 
at  the  time  of  the  endowment,  or  otherwise  upon  the  then  next 
vacancy  thereof  ;  and  every  benefice  so  annexed,  and  every 
future  holder  thereof,  is  to  be  subject  to  all  the  provisions  and 
restrictions  of  the  Pluralities  Act,  1838  (z). 

Any  canonry,  or  portion  of  the  income  of  a  canonry 
or  benefice,  annexed  to  any  archdeaconry,  may  at  any 
time,  upon  the  representation  of  the  bishop  of  the  diocese, 
and  by  the  confirmed  recommendation  of  the  Commissioners, 
be  disannexed  from  such  archdeaconry  upon  the  vacancy 
thereof,  and  annexed  to  any  other  archdeaconry  in  the  same 
diocese  (a). 

Upon  the  endowment  of  any  archdeaconry  by  either  of  the 
above  modes,  and  with  the  consent  of  the  bishop  of  the  diocese 
and  of  any  archdeacon  in  possession,  or  if  the  archdeaconry  be 
then  vacant,  then  with  the  consent  of  the  bishop  only  (6),  all 
lands,  tithes,  and  other  hereditaments,  except  any  right  of 
patronage  belonging  to  such  archdeaconry  at  the  time  of  such 
endowment,  may,  by  the  confirmed  recommendation  of  the 
Commissioners,  be  vested  in  them  and  their  successors  ;  and 
any  benefice  annexed  to  such  archdeaconry,  whether  the  same 
has  been  so  endowed  or  not,  may,  by  the  same  authority,  be 
disannexed  therefrom,  and  the  patronage  of  such  benefice  shall 
thenceforth  revert  to  the  patron  to  whom  it  belonged  before 
such  annexation,  subject  to  any  transfer  of  patronage  provided 
for  by  the  same  Act  (c). 

In  the  case  of  certain  archdeaconries  in  the  older  and  newer 
bishoprics,  special  provisions  have  been  made  as  to  endow- 
ment. 


By  annexing 
benefices. 
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(y)  Sect.  35. 

(z)  4  &  5  Viet.  c.  39,  s.  9. 

(a)  Sect.  11. 

(6)  13  &  14  Viet.  c.  94,  s.  25. 

(c)  3  &  4  Viet.  c.  113,  s.  56. 
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SECTION  7. 
Of  Rural  Deans. 

There  can  be  no  question  but  that  in  former  times  the  rural 
deans  were  important  officers  in  the  Church  establishment. 
They  appear  to  have  been  deputies  of  the  bishop,  planted  all 
round  his  diocese,  the  better  to  inspect  the  conduct  of  the 
parochial  clergy,  to  inquire  into  and  report  dilapidations,  and 
to  examine  the  candidates  for  confirmation,  and  armed  in 
minuter  matters  with  an  inferior  degree  of  judicial  and  coercive 
authority  (d).  Blackstone  says  of  them,  that  they  are  very 
ancient  officers  of  the  Church,  but  almost  grown  out  of  use, 
though  their  deaneries  still  subsist  as  an  ecclesiastical  division 
of  the  diocese  or  archdeaconry  (e). 

Rural  deaneries  have  now  been  generally  revived  ;  but,, 
legally  speaking,  the  office  can  be  scarcely  said  to  exist,  or  to 
have  any  duties  necessarily  connected  with  it ;  for  during  the 
long  period  of  its  decay,  custom  seems  to  have  transferred  all 
the  necessary  duties  of  such  an  office  to  the  archdeacon  ;  as 
in  the  visitation  of  churches,  houses  of  residence,  &c.  At  the 
present  day,  therefore,  the  duties  of  the  rural  clean  would  be 
only  such  as  he  might  be  deputed  to  perform  by  the  bishop 
or  archdeacon,  for  the  performance  of  many  of  which  the  office 
has  been  usefully  revived  (/ ). 

By  the  Archdeaconries  and  Rural  Deaneries  Act,  1874  (g), 
the  Ecclesiastical  Commissioners  are  empowered  by  an 
approved  scheme  to  alter  the  area  of  a  rural  deanery,  to 
constitute  a  new  area  or  rural  deanery,  to  alter  or  give  a 
name  to  a  rural  deanery,  and  to  diminish  the  number  of  rural 
deaneries  for  the  time  being.  The  consent  of  the  bishop 
of  the  diocese  affected  by  such  scheme  is  required,  and  every 
parish  must  in  its  entirety  be  within  a  rural  deanery,  and 
every  rural  deanery  must,  in  its  entirety,  be  within  an  arch- 
deaconry. A  schedule  of  rural  deaneries  then  existing  is  to  be 
deposited  in  the  diocesan  registry,  and  such  rural  deaneries  are 
to  be  regarded  and  held  as  if  they  had  been  constituted  such 
under  the  provisions  of  the  Act. 

In  several  of  the  statutes  which  direct  the  issuing  of  com- 
missions by  the  bishop,  the  rural  dean  is  mentioned  as  a  party 
who  is  to  be  one  of  the  commissioners  :  his  duties  in  such 

(d)  Gibs.  Cod.  972,  1550. 

(e)  1  Black.  Com.  383,  and  see  Horse  Decanicae  Rurales  and  Kennett  Par.  Ant. 
633. 

(/)  In  the  diocese  of  Sheffield,  for  instance,  the  instructions  to  rural  deans  require 
an  annual  visitation  of  every  parish  in  his  deanery  and  a  return  to  the  archdeacon 
for  the  bishop's  information  of  the  condition  of  churches  and  churchyards,  amount 
of  insurance,  preservation  and  maintenance  of  registers,  performance  of  divine 
service,  including  baptism  and  communion,  and  candidature  for  confirmation,  date 
of  last  survey  for  dilapidations,  maintenance  of  schools,  and  education.  He  is 
also  to  notify  the  avoidance  of  benefices  and  the  temporary  arrangements  in 
connection  therewith,  to  see  that  no  clergy  are  officiating  without  sanction,  and 
other  more  general  matters,  including  the  assembly  of  the  ruridecanal  conference. 
Cf.  the  instructions  in  Gibs.  Cod.  1550. 

(g)  37  &  38  Viet.  c.  63. 
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matters,  as  a  commissioner,  will  be  found  mentioned  where 
such  commissions  are  treated  of. 

SECTION  8. 
Of  Rectors,   Vicars,  and  Perpetual  Curates. 

It  will  be  obvious  that  the  subjects  which  might  be  treated  of 
under  this  head  are  of  great  variety  and  extent  ;  the  greater 
number  of  these,  however,  will  be  found  treated  of  under  the 
subject  of  benefices  and  their  incidents.  For  the  connection 
between  the  rector  and  his  rectory,  the  incumbent  and  his 
benefice,  is  so  close,  that  it  is  almost  impossible  to  separate  the 
consideration  of  the  two  subjects.  The  manner,  therefore,  in 
which  rectors  and  vicars  may  become  such,  the  incidents  of 
their  office,  and  the  manner  in  which  their  office  may 
determine,  although  apparently  subjects  which  might  be  con- 
sidered in  the  present  chapter,  are  reserved  for  the  chapters  on 
benefices  ;  while  at  present  we  shall  only  consider  the  distinctive 
personal  characters  of  the  three  kinds  of  incumbents  above 
mentioned. 

The  appellation  of  rector  is  synonymous  with  that  of  parson,  Rectors  and 
which  latter  term,  although  frequently  used  indiscriminately  as  parsons. 
applicable  also  to  vicars  and  even  curates,  is,  according  to 
Blackstone,  the  most  legal,  beneficial,  and  honourable  title  that 
a  parish  priest  can  enjoy.     Parson,  in  the  legal  signification,  is  Meaning  of 
taken  for  the  rector  of  a  church  parochial  (h)  ;   he  is  said  to  be  "  parson." 
seised  in  jure  ecclesice.     Such  a  one,  and  he  only,  is  said  vicem 
seu  personam  ecclesice  gerere.     He  is  called  parson  (persona) 
because  by  his  person  the  Church,  which  is  an  invisible  body,  is 
represented  ;   and  he  is  in  himself  a  body  corporate  in  order  to 
protect  and  defend  the  rights  of  the  Church  (which  he  person- 
ates) by  a  perpetual  succession  (i).     And,  as  Lord  Coke  says,  the 
law  had  an  excellent  end  therein,  viz.,  that  in  his  person  the 
Church  might  sue  for  and  defend  her  right.     A  parson  therefore 
is  a  corporation  sole,  and  has  during  his  life  the  freehold  in 
himself  of  the  parsonage  house,  the  glebe,  the  tithe  and  other 
dues  (k). 

But  these  are  sometimes  appropriated  ;    that  is  to  say,  the  Appropria- 
benefice  is  perpetually  annexed  to  some  spiritual  corporation,  tions- 
either  sole  or  aggregate,  being  the  patron  of  the  living,  which 
the  law  esteems  equally  capable  of  providing  for  the  service  of 
the  church,  as  any  single  private  clergyman.      This  contrivance 
seems  to  have  sprung  from  the  policy  of  the  monastic  orders. 
At  the  first  establishment  of  parochial  clergy,  the  tithes  of  the 
parish   were  distributed  in  a  four-fold  division  :   one  for  the 
use  of  the  bishop,  another  for  maintaining  the  fabric  of  the 

(h)  A  rectory  may  be  attached  to  a  portion  only  of  a  church  :  Fowke  v.  Bcrington, 
[1914]  2  Ch.  308. 

(i)  "1  Black.  Com.  384. 

(k)  Co.  Litt.  300.    Apart  from  statute  or  special  custom,  personal  property  cannot 
be  vested  in  him  as  such  corporation  sole  :  Power  v.  Banks,  [1901]  2  Ch.  487,  495. 
c.  10 
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church,  a  third  for  the  poor,  and  the  fourth  to  provide  for 
the  incumbent.  When  the  sees  of  the  bishops  became  other- 
wise amply  endowed,  they  were  prohibited  from  demanding 
their  usual  share  of  these  tithes,  and  the  division  was  into 
three  parts  only  ;  and  the  monasteries,  after  setting  aside 
a  small  part  for  the  officiating  priest,  were  desirous  of 
applying  the  remainder  to  the  use  of  their  own  fraternities 
(the  endowment  of  which  was  construed  to  be  a  work  of 
the  most  exalted  piety),  subject  to  the  burden  of  repairing 
the  church,  and  providing  for  its  constant  supply.  For 
this  purpose  they  obtained  any  advowsons  that  they  could, 
and  appropriated  the  profits  to  their  own  use.  But  in  order 
to  complete  such  appropriation  effectually,  the  King's  licence 
and  consent  of  the  bishop  had  first  to  be  obtained  ;  because 
both  the  King  and  the  bishop  might  have  had  an  interest,  by 
lapse,  in  the  presentation  to  the  benefice,  which  could  never 
happen  if  it  were  appropriated  to  the  use  of  a  corporation,  which 
never  dies,  and  also  because  the  law  reposed  a  confidence  in 
them  that  they  would  not  consent  to  anything  that  should  be 
to  the  prejudice  of  the  Church  (I). 

In  this  manner  the  temporalities  and  spiritualities  of  many 
benefices  became  annexed  to  certain  spiritual  corporations  sole 
or  aggregate,  a  condition  of  such  annexation  being  that  the 
spiritual  corporation  was  bound  to  provide  for  the  proper 
service  of  the  church,  as  well  as  for  its  repair. 

Impropriations  are  properly  so  called  where  the  temporalities 
of  the  benefice  are  held  in  lay  hands,  but  the  two  terms  appro- 
priation and  impropriation  have  been  much  confused  from  the 
earliest  times,  as  is  shown  by  their  use  as  synonymous  in 
statutes  of  the  reigns  of  Elizabeth,  Mary,  and  Charles  II.,  and 
even  in  earlier  times  (m). 

The  appropriation  may  be  severed,  and  the  church  become 
disappropriate,  in  two  ways  ;  as  first,  if  the  patron  or  appropri- 
ator  presents  a  clerk,  who  is  instituted  and  inducted  to  the 
parsonage  ;  for  the  incumbent,  so  instituted  and  inducted,  is,  to 
all  intents  and  purposes,  complete  parson  ;  and  the  appropria- 
tion being  once  severed,  can  never  be  reunited  again,  unless  by 
a  repetition  of  the  same  solemnities.  And  when  the  clerk  so 
presented  is  distinct  from  the  vicar,  the  rectory  thus  vested  in 
him  becomes  what  is  called  a  sinecure,  because  he  hath  no  cure 
of  souls,  having  a  vicar  under  him,  to  whom  that  cure  is  com- 
mitted. Also,  if  the  corporation  which  has  the  appropriation  is 
dissolved,  the  parsonage  becomes  disappropriate  at  common 
law  ;  because  the  perpetuity  of  person  is  gone,  which  is 
necessary  to  support  the  appropriation  (n). 

These  sinecure  rectories  here  spoken  of  had  their  origin  in 
the  following  manner.  The  rector,  with  proper  consent,  had  a 

(I)  1  Black.  Corn.  384. 

(m)  See  the  judgment  of  Lord  Stowell  in  Duke  of  Portland  v.  Bingham  (1792),  1 
Hagg.  Cons.  157,  where  the  matter  is  dealt  with  at  length. 
(n)  1  Black.  Com.  385. 
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power  to  entitle  a  vicar  in  his  church  to  officiate  under  him, 
and  this  was  often  done  ;  and  by  this  means  two  persons  were 
instituted  to  the  same  church,  and  both  to  the  cure  of  souls, 
and  both  did  actually  officiate.  So  that,  however  the  rectors 
of  sinecures,  by  having  been  long  excused  from  residence,  are 
in  common  opinion  discharged  from  the  cure  of  souls  (which 
is  the  reason  of  the  name),  and  however  the  cure  is  said  in 
the  law  books  to  be  in  them  habitualiter  only,  yet,  in  strictness, 
and  with  regard  to  their  original  institution,  the  cure  is  in  them 
actualiter,  as  much  as  it  is  in  the  vicar,  that  is  to  say,  where  they 
come  in  by  institution  ;  but  if  the  rectory  is  a  donative,  the  case 
is  otherwise  ;  for  coming  in  by  donation  they  have  not  the  cure 
of  souls  committed  to  them.  And  these  are  most  properly 
sinecures,  according  to  the  genuine  signification  of  the  word  (o). 

But  no  church,  where  there  is  but  one  incumbent,  is  properly  No  sinecure 
a  sinecure.     If  indeed  the  church  be  down,  or  the  parish  become  where  there 
destitute  of  parishioners,  without  which  divine  offices  cannot  be  incumbent. 
performed,  the  incumbent  is  of  necessity  acquitted  from  all 
public  duty  ;    but  still  he  is  under  an  obligation  of  doing  this 
duty,  whenever  there  shall  be  a  competent  number  of  inhabit- 
ants, and  the  church  shall  be  rebuilt.     And  these  benefices  are 
more  properly  depopulations  than  sinecures  (o). 

Sinecure  rectories  in  the  sole  patronage  of  His  Majesty,  or  of  Suppression 
any  ecclesiastical  corporation,  aggregate  or  sole,  where  there  of  sinecure 
was  a  vicar  endowed  or  a  perpetual  curate,  were  suppressed  by 
the  Ecclesiastical  Commissioners  Act,  1840  (p).  The  Ecclesias- 
tical Commissioners  are  also  empowered  by  the  Act  to  purchase 
and  accept  conveyance  of  the  advowson  or  right  of  patronage  of 
any  sinecure  rectory  belonging  to  any  person  or  persons  or  body 
corporate  other  than  those  above  mentioned  ;  and  after  the  com- 
pletion of  such  purchase  of  any  such  rectory,  and  upon  the  first 
avoidance  thereof,  the  same  is  to  be  suppressed.  Upon  the 
suppression  of  any  such  rectory,  all  ecclesiastical  patronage 
belonging  to  the  rector  as  such  is  to  be  absolutely  transferred 
to,  and  be  vested  in,  the  original  patron  of  such  rectory. 

The  office  of  vicar  was  originally  little  more  than  that  of  Vicar,  origin 
stipendiary  curate  at  the  present  day,  he  being  a  minister  deputed  of> 
or  substituted  by  the  spiritual  corporation,  who  held  the  revenues 
of  the  benefice,  to  perform  the  ecclesiastical  duties  in  their  stead. 
Usually,  though  not  always,  he  was  one  of  their  own  body  ; 
his    stipend    was    entirely    at    their    discretion,    and    he    was 
removable  at  their  caprice.     The  evil  results  of  such  a  practice 
are  apparent  ;   and  an  attempt  to  arrest  the  evil  was  made  by 
statute  in  the  reign  of  Richard  II.,  but  this  was  found  to  be 
insufficient  ;    and   accordingly  it  was  enacted   by  4  Hen.  IV. 
c.  12,  that  the  vicar  should  be  a  secular  ecclesiastic  ;  perpetual  ; 
not  removable  at  the  caprice  of  the  monastery  ;  that  he  should 
be  canonically  instituted   and  inducted  ;  that  he  should   be  Endowment 
sufficiently  endowed  at  the  discretion  of  the  ordinary  to  do  of- 


(o)  Johns.  85  ;  3  Burn  E.  L.  372. 
(p)  3&4  Viet.  c.  113,s.48. 
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divine  service,  to  inform  the  people,  and  to  keep  hospitality. 
It  is  under  this  latter  statute  therefore  that  our  vicaragesa  in 
their  present  form  came  into  existence,  and  the  endowments 
of  them  have  usually  been  by  a  portion  of  the  glebe  or  land 
belonging  to  the  parsonage,  and  a  particular  share  of  the  tithes 
which  the  appropriators  found  it  most  troublesome  to  collect, 
and  which  are  therefore  generally  called  privj7  or  small  tithes  : 
the  greater  or  predial  tithes  being  still  reserved  to  their  own  use. 
But  one  and  the  same  rule  was  not  observed  in  the  endowment 
of  all  vicarages.  Hence  some  are  more  liberally,  and  some 
more  scantily  endowed  ;  and  hence  the  tithes  of  many  things, 
as  wood  in  particular,  are  in  some  parishes  rectorial,a  and  in 
some  vicarial  tithes. 

The  distinction  therefore  between  a  rector  and  a  vicar  at  the 
present  day  is  this,  that  the  rector  has  generally  the  whole  right 
to  all  the  ecclesiastical  dues  within  his  parish  ;  the  vicar  is 
entitled  only  to  a  certain  portion  of  those  profits,  the  best  part 
of  which  is  absorbed  by  the  appropriate,  to  whom,  if  appro- 
priations had  continued  as  in  their  origin,  he  would  in  effect  be 
perpetual  curate,  with  a  fixed  salary. 

The  parson,  and  not  the  patron  of  the  parsonage,  is  of  common 
right  the  patron  of  the  vicarage.  The  parson,  by  making  the 
endowment,  acquires  the  patronage  of  the  vicarage.  For,  in 
order  to  the  appropriation  of  a  parsonage,  the  inheritance  of  the 
advowson  was  to  be  transferred  to  the  corporation  to  which  the 
church  was  to  be  appropriated  ;  and  then,  the  vicarage  being 
derived  out  of  the  parsonage,  the  parson,  of  common  right,  must 
be  patron  thereof.  So  that  if  the  parson  makes  a  lease  of  the 
parsonage  (without  making  a  special  reservation  to  himself  of 
the  right  of  presenting  to  the  vicarage),  the  patronage  of  the 
vicarage  passeth  as  incident  to  it  (q).  But  it  was  held  in  the 
21st  James  I.  that  the  parishioners  may  prescribe  for  the  choice 
of  a  vicar.  And  before  that,  in  the  16th  James  I.,  in  the  case 
of  Sherley  v.  Underhitt,  it  was  declared  by  the  court,  that, 
though  the  advowson  of  the  vicarage  of  common  right  is  appen- 
dant  to  the  rectory,  yet  it  may  be  appendant  to  a  manor,  as 
having  been  reserved  specially  upon  the  appropriation  (r). 

And  if  there  be  a  vicar  and  parson  appropriate,  the  ordinary 
and  parson  appropriate  may,  in  time  of  vacation  of  the  vicarage, 
reunite  the  vicarage  to  the  parsonage  (s). 

The  incumbent  of  a  parish  or  new  parish  church  (not  being 
a  rector)  who  is  authorised  to  publish  banns  and  to  solemnise 
marriages,  churchings  and  baptisms  in  his  church,  and  to  take  the 
whole  fees  therefor  for  his  sole  use  without  reservation,  is  for 
the  purpose  of  style  and  designation  only  to  be  deemed  or  styled 
the  vicar  of  the  church  and  parish,  and  his  benefice  a  vicarage  (t). 

From  what  has  been  already  observed   of  the  distinction 

(q)  2  Roll.  Abr.  59. 

(r)  (1618),  Moore,  894. 

(*)  God.  199  ;  Degge,  162. 

(0  The  Incumbents  Act,  1868  (31  &  32  Viet.  c.  117) 
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between  rector  and  vicar,  it  will  be  easy  to  anticipate  what 
remains  to  be  said  of  a  perpetual  curate  ;  for  a  perpetual  curate 
is,  in  many  things,  in  the  same  position  as  was  a  vicar  previous 
to  the  statute  of  Henry  IV.  before  mentioned.  The  fact  is, 
that  certain  cases  were  exempted  from  the  operation  of  that 
statute ;  for  if  the  benefice  was  given  ad  mensam  monachorurt', 
and  so  not  appropriated  in  the  common  form,  but  granted  by 
way  of  union  pleno  jure,  it  was  allowed  to  be  served  by  a  curate 
of  their  own  house,  consequently  not  a  secular  ecclesiastic ;  and 
the  like  exemption  from  the  necessity  of  appointing  a  vicar  was 
sometimes  also  granted  by  dispensation,  or  on  account  of  the 
nearness  of  the  church  (u). 

At  the  dissolution  of  the  monasteries,  when  appropriations  Their  origin, 
were  transferred  from  spiritual  societies  through  the  King  to 
single  persons,  to  them  also,  for  the  most  part,  was  transferred 
the  appointment  of  the  vicars  in  the  parishes  where  they  were 
the  appropriators,  and  in  places  where,  by  means  of  exemptions, 
there  was  no  regularly  endowed  vicar  ;  and  as  they  were  appro- 
priators of  the  whole  ecclesiastical  dues,  the  charge  of  providing 
for  the  cure  was  laid  on  them,  for  neither  in  fact,  nor  in  pre- 
sumption of  law,  nor  habitualiter  could  a  lay  rector  as  such  have 
cure  of  souls  ;  they  were  consequently  obliged  to  nominate  some 
particular  person  to  the  ordinary  for  his  licence  to  serve  the 
cure  ;  and  such  curates  thus  licensed  became  perpetual,  in  the 
same  manner  as  vicars  had  been  before,  not  removable  at  the 
caprice  of  the  appropriator,  but  only  by  due  revocation  of  the 
licence  of  the  ordinary  (x). 

A  perpetual  curacy  was  formerly  adjudged  not  to  be  an 
ecclesiastical  benefice,  so  that  it  was  tenable  with  any  other 
benefice  ;  but  now  perpetual  curacies  are  expressly  declared  to 
be  benefices  within  the  meaning  of  that  word  in  the  Pluralities 
Act,  1838  (y),  and  a  perpetual  curate  is  consequently  liable  to 
its  restrictions  in  the  same  manner  as  any  other  incumbent  (y) ; 
and  it  has  been  determined  that  perpetual  curates  or  their 
representatives  are  liable  to  be  sued  in  an  action  for  dilapida- 
tions in  the  same  manner  as  other  incumbents  (a). 

In  some  cases  it  might  be  a  matter  of  considerable  difficulty  to 
determine  whether  a  place  is  a  perpetual  curacy  or  a  chapelry 
only.  The  rules  laid  down  by  Lord  Hardwicke  are  threefold. 
To  determine  this,  he  says,  consider  it  first  as  to  the  rights  and 
privileges  appearing  to  belong  to  the  chapel  itself  ;  next,  as  to 
the  rights  of  the  inhabitants  within  the  district  ;  thirdly,  as  to 
the  rights  and  dues  belonging  to  the  curate  of  the  chapelry.  If 
all  these  rights  concur  to  show  the  nature  of  a  perpetual  curacy, 
that  must  determine  it  (6).  The  question,  however,  is  rarely 
likely  to  arise  nowadays. 

(u)  See  1  Black.  Com.  387. 

(a:)  Gibs.  Cod.  818;  Duke  of  Portland  v.  Bingham  (1792),  1  Hagg.  Cons.  157; 
A.-G.  v.  Brereton  (1750),  2  Ves.  425. 
(y)  1  &  2  Viet.  c.  106,  s.  124. 

(a)  See  post,  Book  II.  Chap.  I.  Sect.  7,  p.  266. 

(b)  A.-G.  v.  Brereton,  supra. 
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A  nomination  to  a  perpetual  curacy  may  be  by  parol.  "  Most 
regularly,"  Lord  Hardwicke  says,  "  it  ought  to  be  in  writing  ;  " 
but  he  adds,  "  I  do  not  know  that  it  has  been  determined  that  it 
is  necessary.  A  presentation  to  a  church  need  not  be  in  writing, 
but  may  be  by  parol ;  if  so,  I  do  not  see  why  a  nomination  to  a 
perpetual  curacy  may  not  be  by  parol  "  (c). 

A  perpetual  curate  has  an  interest  for  life  in  his  curacy,  in  the 
same  manner  and  as  fully  as  a  rector  or  vicar,  that  is  to  say,  he 
can  only  be  deprived  by  the  ordinary,  and  that  in  proper  course 
of  law  ;  and,  as  Lord  Hardwicke  observes,  it  would  be  a  contra- 
diction in  terms  to  say  that  a  perpetual  curate  is  removable  at 
will  and  pleasure  (d). 

The  ministers  of  the  new  churches  of  separate  parishes, 
ecclesiastical  districts,  consolidated  chapelries  (e),  and  district 
chapelries  (/),  are  perpetual  curates,  so  that  they  are  severally 
bodies  politic  and  corporate,  with  perpetual  succession,  and 
consequently  may  accept  grants  made  to  them  and  their 
successors  ;  and  they  are  to  be  licensed  and  to  be  removable 
in  the  same  manner  as  other  perpetual  curates.  This  is  also 
the  case  with  those  ministers  who  are  appointed  to  new  districts 
or  parishes  under  the  Church  Building  and  New  Parishes  Acts  ; 
and  as  licence  operates  to  all  such  ministers  in  the  same  manner 
as  institution  would  in  the  case  of  a  presentative  benefice,  it 
would  render  voidable  any  other  livings  which  such  ministers 
might  hold,  in  the  same  manner  as  institution  (g).  The 
respective  rights  of  rectors,  vicars,  and  perpetual  curates 
in  respect  of  the  freehold  of  the  church  and  churchyard  are 
dealt  with  elsewhere  (h). 

SECTION  9. 
Of  Lecturers  and  of  Ministers  of  Proprietary  Chapels,  &c. 

The  ecclesiastical  persons  above  mentioned  will  be  con- 
veniently considered  together  in  the  present  section,  since  the 
law,  so  far  as  it  is  here  treated  of,  that  is,  so  far  as  it  affects 
these  persons  in  their  relation  to  the  bishop  and  to  the  incum- 
bent of  the  parish,  applies  equally,  or  very  nearly  so,  to  all  who, 
being  neither  rectors,  vicars,  perpetual  nor  stipendiary  curates, 
officiate  nevertheless  in  some  church  or  chapel  by  virtue  of  a 
licence  from  the  bishop  or  Archbishop,  which  licence  corresponds 
to  institution  in  the  case  of  a  rector  or  vicar. 

The  office  of  lecturer  is  always  engrafted  upon  some  already 
existing  ecclesiastical  establishment,  where  the  spiritual  wants 

(c)  A.-G.  v.  Brereton  (1750),  2  Ves.  425. 

(d)  Ibid. 

(e)  8  &  9  Viet.  c.  70,  s.  9. 
(/)  Sect.  17. 

(g)  See  1  &  2  Will.  4,  c.  38,  s.  12  ;  2  &  3  Viet.  c.  49,  s.  2  ;  6  &  7  Viet.  c.  37,  s.  12. 
In  most  cases  these  ministers,  and  also  perpetual  curates,  are  entitled  to  be  styled 
vicars  :  ante,  p.  148. 

(h)  Post  pp.  356 — 353, 373 — 376,  412,  505  ;  and  see  such  cases  as  Griffin  v.  Dighton 
(1863-4),  33  L.  J.,  Q.  B.  29,  181 ;    Greenslade  v.  Darby  (1868),  L.  R.,  3  Q.  B.  421 
Fowke  v.  Berington,  [1914]  2  Ch.  308. 
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of  the  parish  are  already  in  part  supplied  by  there  being  ante- 
cedently some  person  appointed  to  perform  the  rites  and  service 
of  the  church  (i)  ;  and,  in  its  strictest  sense,  a  lecturer  would  be 
a  spiritual  person,  licensed  to  read  the  service  in  a  parish  church 
at  some  other  times  and  on  some  other  occasions  than  those 
when  the  service  is  performed  by  the  incumbent  or  his  curate  ; 
but  as  the  minister  of  the  parish  has  the  same  ecclesiastical 
rights  out  of  his  church  as  in  it,  and  throughout  his  whole  parish, 
and  is  entitled  to  perform  the  service  in  every  consecrated 
building  in  his  parish  (&),  a  lecturer  would  be  in  the  same  posi- 
tion as  regards  him,  whether  he  was  to  officiate  in  the  parish 
church  or  in  some  chapel  situate  within  the  parish.  Conse-  Extended 
quently,  that  term  has  been  often  used  as  denoting  all  spiritual  meaning  of 
persons  licensed  as  such  to  officiate  at  some  time  independently 
of  the  minister,  whether  in  the  parish  church  or  in  some  chapel 
within  the  parish.  But  these  cases  must  not  be  confounded 
with  those  of  ministers  of  churches  or  chapels  which,  although 
in  some  sense  within  the  parish,  have  a  separate  ecclesiastical 
district  assigned  to  them  (/). 

The  foundation  of  such  offices  can  only  be  effected  with  the  Foundation 
assent  of  patron,  incumbent,  and  ordinary  ;  for,  as  it  was  said 
in  argument  in  the  case  of  R.  v.  Bishop  of  Exeter  (m),  it  would 
be  productive  of  great  public  inconvenience  if  every  person  sary. 
who  chose  to  dedicate  a  small  freehold  in  a  parish  to  the  use  of 
a  lecturer,  could  therefore  appoint  whom  he  pleased  to  preach 
in  the  parish  church  without  the  assent  of  the  incumbent.  By 
the  same  rule,  any  number  of  persons  might  do  the  same,  to 
the  entire  overthrow  of  all  order  and  discipline  in  the  Church. 
And  it  was  by  that  case  completely  established,  that  it  was 
not  competent  to  any  person  to  engraft  a  lectureship  by  com- 
pulsion on  the  Church  ;  for  that  otherwise  it  might  be  done 
for  the  most  capricious  purposes,  and  in  abuse  of  the  regular 
institutions  of  the  Church,  and  might  overthrow  the  whole 
establishment. 

A  lectureship  may  also  be  established  in  a  parish  by  express  By  Act  of 
Act  of  Parliament  (ri),  or  its  foundation  may  be  presumed  from  Parliament, 
immemorial  custom  or  usage.     If  it  be  endowed,  that  circum-  ^^fe 
stance  affords  a  strong  argument  to  support  the  custom  and  f^onalmme- 
to  show  that  it  had  a  legal  commencement  (o),  but  this  argu-  morial  usage. 
ment  will  be  negatived  if  the  origin  of  the  endowment  and 
foundation  can    be    traced,   and   traced   to    a  time   when   it 
could  not  have   had   a  legal  commencement  (p).      Similarly, 
the  claim  of  immemorial  custom  has  been  held  to  be  rebutted 
where  the  lectureship  was  not  endowed,  but  depended  upon 

(i)  R.  v.  Archbishop  of  Canterbury  and  Bishop  of  London  (1812),  15  East,  117,  142. 

(k)  Moysey  v.  Hilkoat  (1828).  2  Hagg.  Eccl.  30,  46. 

(I)  See  Book  III.  Chap.  I.  p.  343. 

(m)  (1802),  2  East,  462. 

(n)  This  is  the  case  in  several  of  the  metropolitan  parisher,. 

(o)  R.  v.  Bishop  of  London  (1785),  1  T.  R.  331,  per  Lord  Mansneld. 

(p)  R.  v.  Bishop  of  Exeter  (1802),  2  East,  462,  per  Lord  Ellenborough. 
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By  the  19th  section  of  the  Act  of  Uniformity  (s),  it  is  enacted, 
"  that  no  person  shall  be  received  as  a  lecturer,  or  permitted, 
suffered  or  allowed  to  preach  as  a  lecturer,  or  to  preach  or  read 
any  sermon  or  lecture  in  any  church,  chapel  or  other  place  of 
public  worship  within  this  realm  of  England,  or  the  dominion  of 
Wales,  and  town  of  Berwick-upon-Tweed,  unless  he  be  first 
approved  and  thereunto  licensed  by  the  Archbishop  of  the 
province,  or  bishop  of  the  diocese, "the  object  being,  in  the  case 
of  a  new  institution  of  this  kind,  to  provide  "  that  where  a 
lecturer  was  to  be  admitted  into  any  church  or  chapel,  the 
bishop  should  be  satisfied  that  he  was  a  person  to  whom  the 
lecturing  and  teaching  of  the  congregation  could  be  safely 
committed  "  (t). 

The  effect  of  an  endowment  and  immemorial  custom  proved 
would  be,  that  the  bishop  could  not  refuse  to  license,  or  the 
incumbent  refuse  his  assent  to  an  appointment  generally  ;  but 
as  to  their  right  to  refuse  in  the  case  of  any  particular  person 
who  might  be  appointed,  that,  whether  the  foundation  were 
proved  to  be  legal  or  not,  is  undoubted,  unless  the  immemorial 
usage  proved  be  that  the  lecturer  should  be  appointed  indepen- 
dently of  any  assent  of  the  incumbent  ;  for  Lord  Mansfield 
says  (u),  nothing  can  be  so  clear  as  that  no  person  can  use  the 
pulpit  of  a  rector  unless  he  consents  ;  or,  in  other  words,  no 
man  can  be  a  lecturer  without  such  consent  ;  and  the  mere  fact 
of  a  number  of  successive  nominations,  without  any  objection 
by  the  incumbent,  cannot,  it  appears,  oust  him  of  his  right  (x)  ; 
so  that  in  ordinary  cases,  even  where  the  lectureship  is  endowed, 
and  has  a  legal  origin,  the  assent  of  each  successive  incumbent 
would  be  necessary  to  allow  the  lecturer  to  officiate  (y). 

The  bishop's  power  of  refusal  to  license  a  particular  individual 
to  a  lectureship  was  fully  considered  by  Lord  Ellenborough  in 
E.  v.  Archbishop  of  Canterbury  and  Bishop  of  London  (z), 
where  a  mandamus  was  sought  to  compel  the  Archbishop  or 
bishop  to  license  a  clerk  to  an  endowed  lectureship.  The 
court  discharged  the  rule  for  a  mandamus  upon  an  affidavit 
of  the  bishop  stating  that  the  clerk  had  been  admitted  before 
him  with  a  view  to  his  being  "approved  and  licensed,"  and 
that  he  had  made  diligent  inquiry  concerning  the  clerk's 
conduct  and  ministry,  and  being  convinced  that  he  was  not  a 
fit  person  to  be  allowed  to  lecture,  upon  a  full  and  deliberate 


(q)  E.  v.  Bishop  of  London  (1785),  1  T.  R.  331.. 

(r)  R.  v.  Field  (1788),  4  T.  R.  125. 

(*)  14  Car.  2,  c.  4. 

(t)  E.  v.  Archbishop  of  Canterbury  and  Bishop  of  London  (1812),  15  East,  117,  at 
p.  142,  per  Lord  Ellenborough. 

(u)  M.  v.  Bishop  of  London,  supra.  Cf.  Farnworth  v.  Bishop  of  Chester  (1825), 
4  B.  &  C.  555  ;  Nesbitt  v.  Wallace,  [1901]  P.  354,  and  cases  therein  cited. 

(x)  Dixon  v.  Kershaw  (1766),  2  Amb.  527. 

(y)  See  post,  "  Public  Worship,"  at  p.  557. 

(z)  (1812),  15  East,  117. 
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consideration  of  all  the  circumstances  he  had  conscientiously 
and  according  to  the  duty  of  his  office  and  the  best  of  his 
judgment  decided,  after  having  heard  the  clerk,  that  he  could 
not  approve  or  license  him.  It  was  held  that  such  a  statement 
as  that  made  by  the  bishop  was  conclusive,  as  the  function  of 
approbation  was  vested  in  the  bishop  and  not  in  the  court. 
The  court  can  only  compel  the  bishop  to  inquire  ;  it  cannot 
divest  him  of  that  function  which  the  legislature  has  for  wise 
purposes  vested  in  him.  The  law  requires  the  bishop  to  exercise 
his  conscience,  duly  informed,  upon  the  subject,  to  do  which 
he  must  duly,  impartially,  and  effectually  inquire,  examine, 
deliberate,  and  decide.  The  exact  method  to  be  adopted  is 
left  to  the  bishop,  and  he  is  not  bound  by  the  strict  rules  of  law. 

The  Act  of  Uniformity  speaks  of  "  approval  and  licence  by  and  of 
the  Archbishop  of  the  province  or  bishop  of  the  diocese."  Archblsn°p's. 
The  rule  against  the  Archbishop  in  this  case  was  discharged 
on  the  ground  that  it  ought  to  have  been  a  substantive  applica- 
tion standing  upon  its  own  ground,  but  Lord  Ellenborough 
clearly  indicated  that  the  Archbishop  had  a  function  to  exercise 
upon  this  subject,  whether  through  his  original  or  appellate 
jurisdiction,  and  in  an  earlier  case  (a)  the  court  refused  to 
entertain  a  motion  for  a  mandamus  to  the  bishop  unless  it 
could  be  shown  that  an  application  to  license  had  also  been 
made  to  the  Archbishop  and  rejected  by  him.  The  court  will 
not  of  itself  grant  a  licence  to  a  clergyman  to  become  a 
lecturer  (6). 

The  right  of  an  incumbent  to  refuse  his  consent  in  any  and  of 
specific  case,  though  it  depends  not  on  statute,  but  on  the  general  incumbent's, 
ecclesiastical  law,   would   probably   be   judged   by   the   same 
criteria  as  the  bishop's  refusal,  so  that  a  refusal  could  only  be 
challenged  if  made  on  arbitrary  grounds.     But  it  is  unlikely 
now  that  a  bishop  would  license  a  lecturer  without  the  assent 
of  the  incumbent  first  had  and  obtained  (c). 

In  London  and   other  populous  places,  where  lectureships  Election  and 
have  been  established,  it   has   been   common  for  the  lecturer  nomination 
to  be  chosen  by  election,  sometimes   by  the  vestry  or  chief  °  lecturers- 
inhabitants,    and    sometimes    by    the    inhabitants    at    large  : 
and    it    has    frequently  happened  that   contests  have    arisen 
as   to   the   class  of   persons  in  whom  the  right  of  election  is 
vested  (d). 

And  with  respect  to  all  such  lectureships  as  depend  upon  the 
voluntary  contribution  of  the  inhabitants,  it  seems  reasonable 
that  the  election  should  be  with  those  by  whom  the  stipend  is 
paid,  and  who  might  otherwise  perhaps  refuse  to  contribute  ; 
but  any  election  by  them  would  be  nugatory  without  the  assent 
of  the  incumbent.  Other  cases,  where  there  is  an  endowment, 
may  depend  upon  immemorial  usage  or  Act  of  Parliament,  but 

(a)  R.  v.  Bishop  of  London  (1810),  13  East,  419. 

(b)  E.  v.  Bishop  of  London  (1742),  1  Wils.  11. 

(c)  Cf.  R.  v.  Bishop  of  Exeter  (1802),  2  East,  462. 

(d)  Rogers  E.  L.  493. 
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except  in  such  cases  the  right  to  nominate  would,  as  it  seems,  be 
in  the  incumbent. 

As  to  chapels  of  ease,  it  is  clearly  laid  down  by  Lord  Northing- 
ton  as  undoubted  law,  that  whenever  a  chapel  of  ease  is  erected,, 
the  incumbent  of  the  mother  church  is  entitled  to  nominate  the 
minister  ;  unless  there  is  a  special  agreement  to  the  contrary, 
which  gives  a  compensation  to  the  incumbent  of  the  mother 
church  :  a  mere  arbitrary  agreement  between  patron,  parson 
and  ordinary,  without  such  a  compensation,  is  not  to  be 
supported.  In  the  case  of  prescription,  everything  is  presumed 
to  have  been  proper.  An  agreement  with,  or  compensation  to, 
the  parson  is  supposed  (e).  And  usurpations  of  the  nomination 
(e.g.,  by  the  inhabitants)  do  not  take  away  the  right  of  the 
succeeding  incumbent  to  nominate  upon  a  vacancy  (e). 

Every  person  before  he  can  be  licensed  as  a  lecturer  has  to 
make  the  declaration  of  assent  and  the  declaration  in  the 
schedule  to  the  Benefices  Act,  1898  (against  simony),  and  to 
take  the  oath  of  allegiance  ;  but  it  is  no  longer  necessary  for  a- 
lecture  to  be  preceded  by  the  common  prayers  and  service 
appointed  by  the  Book  of  Common  Prayer  for  that  time  of  day,, 
provided  it  is  preceded  by  any  service  authorised  by  the  Act 
of  Uniformity  Amendment  Act,  1872,  or  by  the  Bidding  Prayer, 
or  by  a  collect  taken  from  the  Book  of  Common  Prayer,  with 
or  without  the  Lord's  Prayer  (/ ). 

The  bishop  of  the  diocese  may,  with  the  consent  of  the 
incumbent,  by  writing  under  his  hand  and  seal,  require  any 
lecturer  or  preacher  in  any  district,  parish,  or  place,  to  under- 
take and  perform  such  other  ministerial  or  clerical  duties,  as 
assistant  curate  or  otherwise,  within  such  place  as  the  bishop, 
with  the  assent  of  the  incumbent,  shall  think  proper  ;  and  may 
also  from  time  to  time  vary,  with  the  like  assent,  the  particular 
duties  so  required  to  be  performed.  And  if  such  lecturer  or 
preacher  shall  refuse  or  neglect  duly  and  faithfully  to  perform 
such  duties,  and  to  act  as  required  by  the  bishop,  the  latter  may 
summon  the  lecturer  or  preacher  to  appear  before  him,  and  with 
the  assistance  of  one  at  least  of  his  archdeacons  and  of  his 
chancellor  may  proceed  summarily  to  inquire  into  the  facts  of 
the  case,  and  to  adjudicate  thereon,  and  if  necessary  to  suspend 
or  remove  such  lecturer  or  preacher  from  his  office.  An  appeal 
is  given  within  fourteen  days  to  the  Archbishop,  who  is 
summarily  to  hear  and  determine  the  same  ;  and  if  no  such 
appeal  be  made,  or  if  the  sentence  be  affirmed  on  appeal,  the 
bishop  shall  cause  the  same  to  be  forthwith  duly  published  in 


(e)  Dlxon  v.  Kershaw  (1766),  2  Amb.  527.  In  quoting  this  dictum  in  Farnworth 
v.  Bishop  of  Chester  (1825),  4  B.  &  C.  555,  Abbott,  C.J.,  says,  "  perhaps  that 
expression  requires  some  qualification  ;  and  where  nothing  is  taken  from  the  income 
of  the  incumbent,  the  consent  of  the  parson,  patron,  and  ordinary,  without  a  com- 
pensation, may  be  sufficient." 

(/)  This  appears  to  be  the  combined  effect  of  the  Act  of  Uniformity  (14  Car.  2, 
c.  4),  the  Amendment  Act  of  1872  (35  &  36  Viet.  c.  35),  the  Clerical  Subscription 
Act,  1865  (28  &  29  Viet.  c.  122),  s.  5,  the  Benefices  Act,  1898  (61  &  62  Viet.  c.  48), 
s.  1  (4)  and  Schedule,  and  Canons  36  and  37  of  1865. 
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the  church  or  chapel  wherein  the  lecturer  or  preacher  officiates, 
and  thereupon  the  office  shall  be  vacant,  and  the  parties  entitled 
to  elect  shall  proceed  to  a  new  election  (g). 

Trustees  of  a  lecture  to  be  preached  at  a  convenient  hour 
may  appoint  what  hour  they  please,  and  may  vary  their 
appointment  (h] . 

It  has  been  decided,  that  a  licence  granted  by  the  bishop  to 
a  clergyman,  to  officiate  as  a  minister  of  a  proprietary  chapel,  is 
revocable  at  the  will  of  the  bishop,  and  that  without  any 
particular  cause  assigned  ;  but  that  he  has  an  absolute  right  of 
his  own  exclusive  discretion  to  revoke  such  licence,  and  that 
the  exercise  of  such  discretion  is  not  examinable  in  the 
ecclesiastical  court  (i). 

Though  proprietary  chapels  have  practically  ceased  to  exist, 
the  remarks  of  Dr.  Lushington  in  the  case  in  question  are  of 
general  application.  "  I  think,"  he  says,  "  that  the  principle 
on  which  the  law  of  the  Church  of  England  stands  in  this 
matter  is  this  :  no  clergyman  whatever  of  the  Church  of 
England  has  any  right  to  officiate  in  any  diocese  in  any  way 
whatever,  as  a  clergyman  of  the  Church  of  England,  unless  he 
has  a  lawful  authority  so  to  do  ;  and  he  can  only  have  that 
authority  when  he  receives  it  at  the  hands  of  the  bishop,  which 
may  be  conferred  in  various  ways  :  as  by  institution  (in  the 
case  of  a  benefice)  ;  by  licence,  where  the  party  is  a  perpetual 
curate  ;  and  by  licence,  when  the  clergyman  officiates  as 
stipendiary  curate.  I  do  not  think  it  requisite  to  consider  what 
is  done  in  the  case  of  rectors,  vicars  and  perpetual  curates, 
because  these  persons  are  now  all  regulated  by  the  law  of  the 
land.  The  point  I  have  to  consider  is  this  :  what  is  the  nature 
of  a  proprietary  chapel,  unconsecrated,  and  what  is  the  nature 
of  a  licence  granted  by  the  bishop  to  the  minister  of  such  a 
chapel  ?  by  what  power  and  authority  he  grants  such  licence  ; 
and  whether,  on  the  ground  of  having  granted  such  licence,  he 
is  estopped  from  remedy  by  himself,  except  in  the  mode 
required  by  law  ? 

"  I  need  not  state  that  the  ancient  canon  law  of  this  country 
knew  nothing  of  proprietary  chapels  or  unconsecrated  chapels 
at  all.  The  necessity  of  the  times,  the  increase  of  population, 
and  want  of  accommodation  in  the  churches  and  chapels  in  the 
metropolis,  and  other  large  towns,  gave  rise  to  the  creation  of 
chapels  of  this  kind,  and  to  the  licensing  of  ministers  of  the 
Church  of  England  to  perform  duty  therein.  The  licence 
granted  by  the  bishop  on  such  occasions  emanates  from  his 
episcopal  authority.  He  could  not,  however,  grant  such  a 
licence  without  the  consent  of  the  rector  or  vicar  of  the 
parish  (&),  for  the  cure  of  souls  belongs  exclusively  to  the  rector 

(g)  7  &  8  Viet.  c.  59,  s.  1. 

(h)  R.  v.  Bathurst  (1760),  1  W.  Black.  210. 

(i)  Hodgson  v.  Dillon  (1840),  2  Curt.  388. 

(k)  It  does  not  appear  that  the  consent  of  the  rector,  &c.,  is  necessary  to  enable 
the  bishop  to  license,  but  only  that  a  licence  is  nugatory,  if  that  consent  is  after- 
wards withheld. 
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or  vicar.  Here  is  the  consent  of  the  rector  obtained,  not  to 
an  ordinary  licence  to  a  stipendiary  curate,  but  to  confer  a 
nondescript  title,  that  of  minister  of  an  unconsecrated  chapel. 

;<  The  bishop,  therefore,  confers  this  licence  by  virtue  of  his 
episcopal  authority.  What  is  to  prevent  his  revocation  of  it  at 
any  time  he  may  think  fit  ?  Is  this  a  licence  which  will  not  only 
be  good  against  him,  but  is  it  to  prevail  against  any  successor 
who  may  come  after  him  ?  It  is  a  licence  granted  only  from  the 
exigency  of  the  moment,  and  for  no  other  reason  whatever. 
Supposing,  by  new  powers  being  given  under  the  Church 
Building  Acts,  other  churches  and  chapels  were  to  be  conse- 
crated according  to  the  law  of  the  Church  of  England  throughout 
the  land,  would  not  the  necessity  for  these  unconsecrated  chapels 
cease  ;  and,  under  such  circumstances,  could  the  grantee  of 
such  a  licence  continue  to  officiate,  in  direct  opposition  to  the 
bishop  ? 

"It  is  not  necessary  to  examine  the  expediency  of  vesting 
such  a  power  in  the  bishop  ;  the  question  is,  what  is  the  law  ? 
I  think  it  is  incumbent  upon  those  who  assert  the  affirmative, 
that  is,  who  assert  that  it  is  in  the  power  of  the  bishop  to  confer 
a  permanent  right,  as  against  himself,  to  show  that  such  a 
power  has  been  conferred  by  the  ecclesiastical  law.  I  am  of 
opinion  that  no  such  power  has  been  granted,  that  it  is  not  even 
in  the  power  of  the  bishop  himself  to  estop  himself  ;  but  that 
he  is  bound,  according  to  the  exigency  of  the  case,  to  revoke 
such  a  licence,  if  he  thinks  that  the  good  of  the  Church 
requires  it. 

"  I  have  heard  no  authorities  cited  on  one  side  or  the  other, 
which  require  the  examination  of  the  court  to  ascertain  their 
applicability  ;  and  on  general  principles,  I  am  of  opinion  that 
the  bishop  has  authority  to  revoke  such  a  licence  as  this, 
according  to  his  OAvn  discretion  ;  he  has  exercised  that  discretion 
in  this  case,  a  discretion  not  examinable  by  me  "  (I). 

SECTION  10. 
Of  Stipendiary  Curates. 

Curate.  Curate  is  a  word  of  ambiguous  signification.     In  its  original 

sense  it  denotes  any  minister  who  has  the  cure  of  souls  (m). 
In  its  most  common  sense  it  signifies  a  minister  who,  not  being 
either  rector  or  vicar,  exercises  the  spiritual  office  in  a  parish 
under  or  for  either  of  those  persons.  Where  all  the  profits  of 
the  benefice,  the  tithes  both  great  and  small,  are  appropriated, 
so  that  both  the  rector  and  the  vicar  are  or  may  be  lay,  there 
the  curate  is  perpetual,  being  the  clerk  employed  to  officiate 
by  such  impropriators,  and  consequently  he  is  in  the  same 
situation  as  a  vicar  was  formerly  (n)  ;  and  such  are  those  of 
whom  we  have  spoken  in  a  former  section.  But  where  the 

(I)  Hodgson  v.  Dillon  (1840),  2  Curt.  388. 

(m)  It  is  frequently  so  used  in  the  Book  of  Common  Prayer. 

(n)  4  Hen.  4,  c.  12. 
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licensed- 


rector  or  the  vicar  are  ecclesiastical  persons,  and  have  the  tithes, 

either  great  or  small,  there  the  curate  is  temporary  only,  that 

is  to  say,  removable  upon  divers  causes  and  contingencies  ;  and 

he  is  usually  termed  stipendiary,  as  being  employed  by  such  Stipendiary. 

rector  or  vicar  at  a  fixed  stipend,  either  as  an  assistant  to  him 

in  the  same  church,  or  as  officiating  for  him  in  his  absence  in  the 

parish  church  ;  or  it  may  be  in  a  chapel  of  ease  within  the  same 

parish,  belonging  to  the  mother  church. 

For  the  purpose  of  becoming  a  curate  in  any  diocese  the  Must  be 
licence  of  the  bishop  of  such  diocese  is  necessary  (o)  ;  for  it  is 
directed  (p)  that  no  curate  or  minister  shall  be  permitted  to 
serve  in  any  place  without  examination  and  admission  of  the 
bishop  of  the  diocese,  or  ordinary  of  the  place,  having  episcopal 
jurisdiction,  in  writing  under  his  hand  and  seal,  having  respect 
to  the  greatness  of  the  cure  and  the  meetness  of  the  party.  And 
the  said  curates  and  ministers,  if  they  remove  from  one  diocese 
to  another,  shall  not  be  by  any  means  admitted  to  serve  without 
testimony  of  the  bishop  of  the  diocese,  or  ordinary  of  the  place, 
as  aforesaid,  whence  they  came,  in  writing,  of  their  honesty, 
ability,  and  conformity  to  the  ecclesiastical  laws  of  the  Church 
of  England.  Which  canon  has  been  held  to  have  special 
reference  to  the  case  of  curates  only,  and  not  to  the  case  of 
clerks  seeking  to  be  instituted  to  livings  in  a  different  diocese 
from  that  in  which  they  may  have  been  officiating  (<?).  As  the 
canon  lays  down  no  method  of  examination  and  admission,  the 
civil  courts  will  not  grant  a  mandamus  to  compel  a  bishop  to 
examine  an  applicant  with  a  view  to  his  admission  to  a  curacy 
where  it  appears  that  the  bishop  has  made  inquiry  into  the 
matter  (r). 

Before  this  licence  is  granted  to  the  curate  he  must  present 
to  the  Archbishop  or  bishop  by  whom  the  licence  is  to  be 
granted  the  "  stipendiary  curate's  declaration  "  in  the  following  granted. 
terms,  signed  by  himself  and  by  the  incumbent  of  the  benefice 
to  which  he  is  about  to  be  licensed  :  "  I,  A.  B.,  incumbent 
of  -  ,  in  the  county  of  -  ,  bond  fide  undertake  to  pay  to 
C.  D.,  of  --  ,  in  the  county  of  --  ,  the  annual  sum  of  - 
pounds,  as  a  stipend  for  his  services  as  curate  ;  and  I,  C.  D., 
bond  fide  intend  to  receive  the  whole  of  the  said  stipend.  And 
each  of  us  the  said  A.  B.  and  C.  D.  declare  that  no  abatement 
is  to  be  made  out  of  the  said  stipend  in  respect  of  rent  or 
consideration  for  the  use  of  the  glebe  house  ;  and  that  I,  A.  B., 
undertake  to  pay  the  same,  and  I,  C.  D.,  intend  to  receive  the 
same,  without  any  deduction  or  abatement  whatsoever  "(s). 
As  soon  as  he  is  licensed  the  curate  must  make  and  subscribe 
the  declaration  of  assent  in  the  presence  of  the  bishop 


Requisites 
b)     licence 


or 


(o)  In  the  case  of  an  incumbent  not  duly  residing  on  his  benefice  the  bishop  is, 
before  granting  a  licence,  to  require  a  statement  of  particulars,  the  same  as  that  in 
the  case  of  a  licence  for  non  -residence  :  1  &  2  Viet.  c.  106,  s.  81  ;  and  see  post,  p.  479. 

(p)  Canon  48. 

(q)  Marshall  v.  Bishop  of  Exeter  (1868),  L.  R.,  3  H.  L.  17. 

(r)  £.  v.  Bishop  of  Liverpool  (1904),  20  T.  L.  R.  485  ;  and  see  R.  v.  Archbishop 
of  Canterbury  and  Bishop  of  London  (1812),  15  East,  117. 

(s)  Clerical  Subscription  Act,  1865  (28  &  29  Viet.  c.  122),  ss.  3,  6. 
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Archbishop  by  whom  he  was  licensed,  or  of  the  commissary 
of  such  Archbishop  or  bishop  (t)  ;  and  on  the  first  Lord's  day 
on  which  he  officiates  in  the  church  to  which  he  is  licensed, 
publicly  and  openly  make  the  declaration  of  assent  in  the 
presence  of  the  congregation  and  at  the  time  of  divine  service  ; 
and  in  default  of  so  doing  his  licence  will  be  void  (u). 

He  must  also  send  to  the  bishop  the  following  papers  : 

1st.  A  nomination,  varying  in  form  according  as  the  incum- 
bent nominating  may  be  resident  or  non-resident. 

2nd.  Letters  of  orders  of  deacon  and  priest. 

3rd.  Letters  testimonial,  to  be  signed  by  three  beneficed 
clergymen  (x). 

On  the  receipt  ot  these  papers  the  bishop,  if  he  be  satisfied 
with  them,  will  either  appoint  the  clergyman  nominated  to 
attend  him  to  be  licensed,  or  issue  a  commission  to  some 
neighbouring  incumbent  to  do  so.  The  licence  is  sent  by  the 
bishop  to  the  diocesan  registry,  and  thence  forwarded  to 
the  churchwardens  (y). 

Apart  from  statute  (z)  there  is  no  obligation  on  a  resident 
incumbent  to  provide  stipendiary  curates  to  assist  him,  and 
though  these  may  and  do  relieve  him  of  work  which  he  would 
have  to  do  himself  or  leave  undone,  the  real  object  of  such 
curates  is  to  ensure  the  more  efficient  conduct  of  the  services 
of  the  church  and  a  better  provision  for  the  spiritual  welfare 
and  religious  instruction  of  the  parishioners  (a).  The  position 
of  a  stipendiary  curate,  whether  formally  licensed  by  the 
bishop  or  a  probationer  under  the  bishop's  temporary  per- 
mission, is  that  of  a  person  who  holds  an  ecclesiastical  office, 
and  who  owes  a  duty  to  his  ecclesiastical  superiors,  and  not  of 
a  person  whose  duties  and  rights  are  defined  by  contract,  and 
the  relation  between  him  and  the  incumbent  or  bishop  is  not 
the  ordinary  civil  relation  of  employer  and  employed  (6). 

The  law  respecting  the  appointment  of  stipendiary  curates, 
and  the  stipend  to  be  paid  to  them,  is  now  in  substance  regu- 
lated by  the  Pluralities  Act,  1838  (c),  the  Pluralities  Acts 
Amendment  Act,  1885  (d),  and  the  Benefices  Act,  1898  (e). 

As  to  those  cases  in  which  a  curate  must  necessarily  be 

(t)  Unless  he  has  been  ordained  at  the  same  time. 

(u)  Sect.  8. 

(x)  It  is  desirable  that  the  nominating  incumbent  should  not  also  sign  the  letters 
testimonial.  If  the  signatories  are  beneficed  in  some  other  diocese,  the  letters 
testimonial  should  be  countersigned  by  the  bishop  of  that  diocese. 

(y)  Curates  are  in  practice  required  to  serve  as  curates  in  the  diocese  in  which 
they  were  ordained  for  a  term  of  one  or  two  years,  and  changes  of  curacy  or  removal 
from  the  diocese  will  only  be  sanctioned  in  very  special  circumstances. 

(2)  See  next  page. 

(a)  In  re  Avenoris  Charity,  [1913]  2  Ch.  261,  277. 

(&)  He  is  therefore  not  compulsorily  insurable  under  the  National  Insurance 
Act,  1911;  In  re  National  Insurance  Act,  1911 ;  In  re  Employment  of  Church  of 
England  Curates,  [1912]  2  Ch.  563.  The  conditions  under  which  he  serves  or 
ceases  to  serve  (now  largely  statutory)  are  dealt  with  elsewhere  in  this  section. 

(c)  1  &  2  Viet.  c.  106,  repealing  57  Geo.  3,  c.  99. 

(d)  48  &  49  Viet.  c.  54. 

(e)  61  &  62  Viet.  c.  48. 
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appointed,  and  may  be  appointed  by  the  bishop  absolutely,  it  appoint  or  re- 
is  enacted,  that—  luire  the  aP- 

1.  If  any  spiritual  person,  holding  any  benefice,  does  not 
actually  reside  thereon  nine  months  in  each  year  (unless  he  has 

the  licence  and  consent  of  the  bishop  to  perform  the  duties  of  Incumbent 
such  benefice,  being  resident  on  another  of  which  he  is  incum-  non-resident 
bent,  or  has  a  legal  exemption  or  licence  for  non-residence),  or 
if,  for  a  period  exceeding  three  months  altogether,  or  at  several 
times,  in  any  one  year,  he  should  be  absent  from  his  benefice, 
without  leaving  a  curate  duly  licensed  to  perform  the  duties  ; 
or — 

2.  If  for  a  period  of  one  month  after  the  death,  resigna- 
tion, or  removal  of  his  curate,  who  may  have  been  performing 
the  duty,  he  should  neglect  to  notify  the  same  to  the  bishop  ; 
or — 

3.  If  for  a  period  of  four  months  after  the  death,  resignation, 
or  removal  of  such  curate,  he  should  neglect  to  nominate  to  the 
bishop  a  proper  curate  ; 

In  either  of  these  three  cases  the  bishop  may  appoint 
and  license  a  proper  curate,  with  such  salary  as  is  allowed 
by  the  Acts,  and  of  which  we  shall  presently  come  to  speak, 
to  serve  the  church  or  chapel,  with  respect  to  which  such 
neglect  or  default  shall  have  occurred  ;    the  licence  must 
specify  whether  or  not  the  curate  is  required  to  reside 
within  the  parish  or  place  ;    and  if  he  is  not  required  to 
reside  therein,  it  must  specify  the  grounds  upon  which  such 
non-residence  is  permitted  ;  but  in  these  cases  the  distance 
of  his  residence  from  the  church  or  chapel  which  he  is  so 
required  to  serve  must  not  exceed  three  miles,  except  only 
in  cases  of  necessity,  to  be  approved  of  by  the  bishop,  and 
specified  in  the  licence  (/).     There  are  similar  provisions 
as  to  residence  of  the  stipendiary  curate  in  cases  where  one 
is  appointed  to  serve  in  any  benefice  where  the  incumbent 
is  non-resident,  or  has  not  satisfied  the  bishop  of  his  full 
purpose  to  reside  during  four  months  in  the  year  (g). 
4.  Where  the  bishop  sees  reason  to  believe  that  the  ecclesi-  Where  the 
astical  duties  of  any  benefice  are  inadequately  performed,  and  JJ^S^?*^ 
a  commission  appointed  by  him  (h)  reports  that  this  is  so,  he 
may,  by  writing  under  his  hand,  require  the  person  holding  such  quateiy 
benefice,  although  actually  resident  or  engaged  in  performing  performed 
the  duties  thereof,  to  nominate  to  him  a  fit  person  or  persons, 
with  sufficient  stipend,  to  be  licensed  by  him  to  perform,  or  to 
assist  in  performing,  such  duties,  specifying  therein  the  grounds 
of  such  requisition  ;    and  if  the  person  holding  such  benefice 
should  neglect  to  make  such  nomination  for  three  months, 
after  being  required  so  to  do,  the  bishop  may  appoint  and 
license  a  curate  or  curates,  as  the  case  may  seem  to  him  to 
require  ;    and  the  bishop  is  to  cause  a  copy  of  every  such 

(/)  1  &  2  Viet.  c.  106,  s.  75. 

(g)  Sect.  76. 

(h)  See  post,  p.  169,  note  (p). 
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requisition,  and  of  the  evidence  on  which  the  same  is  founded  (h), 
to  be  forthwith  filed  in  the  registry  of  his  court  (i). 

Where  the  commission  reports  that  the  inadequate  per- 
formance of  the  ecclesiastical  duties  is  due  to  the  negligence  of 
the  incumbent  (k),  the  bishop,  if  he  thinks  the  appointment  of 
a  curate  desirable,  is  himself  to  appoint  a  curate  or  curates 
without  requiring  an  incumbent  to  do  so,  and  may  also,  if  he 
thinks  it  expedient  in  the  interests  of  the  benefice,  inhibit  the 
incumbent  from  performing  all  or  any  of  the  duties  (I).  An 
incumbent  so  inhibited  is  forbidden  to  interfere  with  or  control 
any  curate  in  the  performance  of  the  ecclesiastical  duties  of  the 
benefice  (ra).  There  are  special  provisions  dealing  with  repairs 
in  cases  where  the  curate  is  required  to  reside  in  the  parsonage 
house  (ri). 

A  right  of  appeal  is  given  to  the  incumbent  (on  terms)  against 
the  appointment  of  a  curate  by  the  bishop  under  the  section 
and  against  inhibition  (o). 

The  next  cases  provided  for  are  those  of  large  benefices,  in 
which  the  bishop  is  empowered  to  require  the  appointment  of 
a  curate  in  addition  to  the  resident  incumbent,  in  certain  cases 
where  the  circumstances  of  the  parish  may  seem  to  require  it. 

Whenever  the  annual  value  of  any  benefice  shall  exceed 
500L,  and  the  population  amount  to  3,000  ;  or  where,  although 
the  population  may  be  less  than  3,000,  there  is  a  second  church 
or  chapel  within  the  same  benefice  with  a  hamlet  or  district 
containing  400  persons  ;  the  bishop  is  empowered  to  require 
the  person  holding  such  benefice,  although  resident  thereon  or 
engaged  in  performing  the  duties,  to  nominate  a  curate  to  be 
licensed  ;  and  in  default  of  his  complying  with  such  requisition 
within  three  months  after  it  has  been  delivered  to  him,  or  left 
at  his  last  place  of  abode,  the  bishop  is  empowered  to  appoint 
and  license  a  curate,  with  such  stipend  as  he  may  think  fit,  not 
exceeding  1501.  And  in  these  cases,  as  in  the  last-mentioned , 
an  appeal  is  given  in  the  same  manner  to  the  Archbishop  (p). 

The  Acts  regulate  the  amount  of  the  curates'  stipends  in  the 
several  cases  referred  to. 

In   the    case    of    non-resident    incumbents,    the    bishop   is 
empowered   and  required  to  fix  the   stipend  for  the   curate 
according  to  the  scale  provided  ;   and  every  licence  to  a  stipen- 
diary curate,  whether  the  incumbent  is  resident  or  not,  must 
specify  the  amount  of  his  stipend  ;   in  case  of  any  dispute 

(h)  The  evidence  is  absolutely  privileged :  BarraUv.  Reams  [1905]  1  K.  B.  504. 

(i)  Sect.  77.  (The  power  is  exercisable  from  time  to  time  :  61  &  62  Viet.  s.  9  (2).) 
The  section  gives  the  incumbent  (on  terms)  a  right  of  appeal  to  the  Archbishop 
against  the  requisition. 

(k)  61  &  62  Viet.  c.  48,  s.  9. 

(I)  The  power  of  inhibition  is  retrospective  in  certain  cases  :  sect.  9  (3). 

(ra)  Sect.  9(4). 

(n)  Sect.  9  (5). 

(o)  Sect.  9  (6).  The  appeal  is  to  the  court  constituted  under  the  Act ;  for  a  report 
of  the  proceedings  on  such  an  appeal  with  some  decisions  on  practice,  see  Rice  v. 
Bishop  of  Oxford,  [1917]  P.  181. 

(p)  48  &  49  Viet.  c.  54,  s.  13. 
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between  the  incumbent  and  his  curate  respecting  payment  of 
the  stipend,  or  of  the  arrears,  the  bishop  on  complaint  made  to 
him  is  summarily  and  finally  to  hear  and  determine  the  same 
without  appeal ;  and  in  any  case  of  wilful  neglect  or  refusal 
to  pay  the  stipend  or  the  arrears,  the  bishop  may  enforce  pay- 
ment by  monition  and  by  sequestration  of  the  profits  of  the 
benefice  (q). 

It  has  been  held  that  this  provision  entirely  ousts  the  juris- 
diction of  the  civil  court  in  disputes  touching  any  stipend  (r) 
appointed  by  the  bishop  to  a  curate  under  the  statutory 
provisions,  or  the  payment  of  such  stipend  or  arrears.  "  The 
words  of  the  statute  are  so  large  that  there  seems  no  kind  of 
dispute  which  they  would  not  include  "  (s). 

But  it  has  been  determined,  that  in  a  case  where  the  curate 
was  not  licensed  nor  appointed  permanently,  but  appointed  by 
the  sequestrators  of  the  bishop  to  serve  the  cure  of  a  benefice 
during  the  vacation,  between  the  death  of  the  last  and  the 
appointment  of  the  next  incumbent,  he  may,  notwithstanding 
the  statute  1  &  2  Viet.  c.  106,  recover  his  reasonable  stipend  in 
an  action  of  debt  under  28  Hen.  8,  c.  11,  from  the  next 
incumbent,  the  profits  of  the  benefice  during  the  vacation  not 
being  sufficient  to  pay  him  a  reasonable  stipend.  The  statute 
28  Hen.  8,  c.  11,  expressly  provides  for  such  a  contingency, 
and  makes  the  next  incumbent  liable  in  such  a  case  to  pay  the 
curate.  And  it  was  held,  that  this  was  not  repealed  by  1  &  2 
Viet.  c.  106,  but  that  both  statutes  were  compatible,  and 
might  well  stand  together,  the  curate  not  being  appointed  by 
the  bishop  (t). 

Where  the  incumbent  is  non-resident,  the  bishop  is  to 
appoint  a  stipend  for  the  curate  according  to  the  following 
scale  : — • 

1.  In  no  case  less  than  SOL  per  annum. 

2.  If  the  population  amount  to  300,  not  less  than  100?.  per 
annum. 

3.  If  the  population  amount  to  500,  not  less  than  1201.  per 
annum. 

4.  If  the  population  amount  to  750,  not  less  than  135?.  per 
annum. 

5.  If  the  population  amount  to  1,000,  not  less  than  1501.  per 
annum. 

6.  In  all  the  above  cases  where  the  annual  value  does  not 
suffice,  the  whole  annual  value  (u). 

(q)  1  &  2  Viet.  c.  106,  s.  83.  As  to  sequestration  in  such  a  case  see  Burrow  v. 
Tilson  (1898),  14  T.  L.  R.  214. 

(r)  Where  the  arrangement  (which  was  set  out  in  the  nomination  to  the  bishop) 
provided  for  board  and  lodging  in  the  parsonage  house  in  addition  to  the  stipend,  it 
was  held  that  the  High  Court  had  jurisdiction  to  try  the  action  for  damages  in  lieu 
of  such  board  and  lodging,  and  that  such  a  dispute  was  not  within  the  section  : 
Frascr  v.  Denison  (1888),  57  L.  J.,  Q.  B.  550. 

(s)  Per  Coleridge,  J.,  in  West  v.  Turner  (1836),  3  A.  &  E.  614  ;  cf.  R.  v.  Bishop  of 
Rochester  (1890),  6  T.  L.  R.  165. 

(0  Dakins  v.  Seaman  (1842),  9  M.  &  W.  777. 

(T<)  1  &  2  Viet.  c.  106,  s.  85. 
c.  11 
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In  all  these  cases  the  amount  of  the  stipend  is  regulated  by 
the  number  of  the  population,  but  it  is  provided  that  whenever 
the  annual  value  exceeds  400Z.  the  bishop  may  assign  to  the 
curate,  if  he  is  resident  and  serving  no  other  cure,  1001.  per 
annum  in  any  case,  although  the  population  shall  not  amount 
to  300  ;  and  where  the  population  exceeds  500,  and  the  annual 
value  exceeds  4=001,  the  bishop  may  add  not  more  than  50?. 
per  annum  to  the  amount  specified  in  the  above  scale  (x).  These 
additions  in  the  case  of  larger  annual  value  may  be  made  or 
not  at  the  bishop's  discretion.  Where  the  bishop  appoints 
and  licenses  a  curate  under  sect.  77  of  the  Act  of  1838,  he  may 
assign  a  stipend  exceeding  the  above  scale  by  not  more  than 
70/.,  but  such  stipend  must  not  exceed  1501.  unless  the  net 
income  of  the  benefice  exceeds  3001.  (y). 

Where  the  population  exceeds  2,000,  or  there  are  two  or  more 
churches,  belonging  to  the  benefice  not  less  than  a  mile  apart, 
the  bishop  may  require  the  nomination  of  two  or  more  curates, 
notwithstanding  that  the  annual  value  of  the  benefice  be  less 
than  4001.  If  the  incumbent  fails  to  nominate,  the  bishop  may 
appoint  and  license  at  the  rate  set  out  immediately  above  (y), 
but  the  total  stipends  must  not  exceed  two-thirds  of  the  net 
annual  income  of  the  benefice  (z). 

The  minimum  amounts  specified  in  the  above  scale  appear 
to  be  in  ordinary  cases  fixed  ;  certain  specified  cases  are 
excepted  in  which  the  bishop  may  in  his  discretion  assign 
smaller  stipends. 

In  every  case  where  the  bishop  shall  be  satisfied  that  the 
spiritual  person  holding  the  benefice  is  non-resident  or  incapable 
of  performing  the  duties  from  age,  sickness  or  other  unavoidable 
cause,  and  that,  from  these  or  from  any  other  special  or  peculiar 
circumstances,  great  hardship  or  inconvenience  would  arise  if 
the  full  stipend  specified  in  the  Act  should  be  allowed  to  the 
curate,  he  may,  with  consent  of  his  Archbishop,  signified  in 
writing  upon  the  licence  granted  to  the  curate,  assign  a  less 
stipend  to  the  curate  than  according  to  the  above-mentioned 
scale,  as  shall  appear  to  him  just  and  reasonable.  But  in 
every  such  case  it  must  be  stated  in  the  licence,  that  for  special 
reasons  the  bishop  has  not  thought  proper  to  assign  to  the 
curate  the  full  stipend  required  by  the  Act  ;  and  such  special 
reasons  must  be  entered  fully  in  a  separate  book  kept  for  that 
purpose  in  the  registry  of  the  diocese,  which  shall  be  open  to 
inspection  with  leave  of  the  bishop,  as  in  the  case  of  application 
for  licences  for  non-residence  (a). 

Again  where  an  incumbent,  having  two  benefices,  bond  fide 
resides  on  one  or  other  of  them  at  different  times  of  the  year, 
so  as  to  make  up  altogether  the  full  required  term  of  residence 
for  a  single  benefice,  the  incumbent  thus  residing  is  not,  it 

(x)  Sect.  86. 

(y)  48  &  49  Viet.  c.  54,  s.  8. 

(2)  Sect.  9.     Cf.  1  &  2  Viet.  c.  106,  s.  86. 

(a)  1  &  2  Viet.  c.  106,  s.  87. 
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seems,  to  be  considered  non-resident  on  either  benefice  ;  and 
if  he  shall  employ  a  curate  to  perform  the  duties  interchangeably 
from  time  to  time  upon  the  benefice  from  which  he  is  absent 
during  his  actual  residence  upon  the  other  benefice,  the  bishop 
may  at  his  discretion  assign  to  such  curate  any  stipend  not 
exceeding  that  which  would  be  allowed  according  to  the  scale 
for  the  larger  of  such  two  benefices,  nor  less  than  would  be 
allowed  for  the  smaller.  And  if  an  incumbent  thus  residing 
employs  a  curate  or  curates  for  the  whole  year  upon  each  of 
such  benefices,  the  bishop  may  assign  to  either  or  each  of  such 
curates  any  stipend  less  than  that  specified  in  the  scale,  at  his 
discretion  (6). 

If  the  bishop  should  find  it  necessary  or  expedient  to  license 
a  spiritual  person  holding  any  benefice  to  serve  as  curate  of  any 
adjoining  or  other  parish  or  place,  he  may,  at  his  discretion, 
assign  him  a  stipend  not  less  than  30?.  per  annum  below  the 
stipend  which  would  be  allowed  by  the  scale  ;  and  so,  if  the 
bishop  should  find  it  necessary  or  expedient  to  license  the  same 
person  as  curate  for  two  parishes  or  places,  the  stipend  assigned 
him  for  each  of  such  curacies  may  be  a  sum  not  more  than  301. 
below  the  stipend  which  would  be  allowed  by  the  scale  (c). 

In  every  case  where,  according  to  the  scale,  the  bishop  shall 
have  assigned  to  the  curate  a  stipend  equal  to  the  whole  annual 
value  of  the  benefice,  such  stipend  is  to  be  subject  to  deduction 
for  all  such  charges  and  outgoings  as  may  legally  affect  the  value 
of  the  benefice,  and  to  any  loss  or  diminution  which  may  lessen 
such  value,  unless  caused  by  the  default  or  neglect  of  the  person 
holding  the  benefice  (d)  ;  and  in  those  cases  the  bishop  may, 
upon  the  application  of  the  person  holding  the  benefice,  allow 
him  to  retain  each  year  so  much  money,  not  exceeding  one 
fourth  part  of  the  annual  value,  as  shall  have  been  actually 
expended  during  the  year  in  the  repair  of  the  chancel  and  of  the 
house  of  residence,  and  of  the  premises  belonging  thereto,  and 
in  respect  of  which  the  person  holding  the  benefice  would  be 
liable  for  dilapidations  (e).  In  like  manner,  where  the  annual 
value  of  a  benefice  does  not  exceed  1501.,  the  bishop  may  allow 
the  person  holding  the  same  to  deduct  from  the  curate's  stipend 
so  much  money  as  shall  have  been  actually  expended  in  such 
repairs  above  the  amount  of  the  surplus  remaining  after  pay- 
ment of  the  stipend  ;  provided,  however,  that  the  sum  deducted, 
after  laying  out  such  surplus,  shall  not  in  any  year  exceed  one 
fourth  part  of  the  stipend  (e). 

All  agreements  made  between  persons  holding  benefices  and 
their  curates,  in  fraud  or  derogation  of  any  of  the  provisions  of 
these  Acts,  and  especially  all  agreements  whereby  any  curate 
shall  undertake  or  bind  himself  to  accept  any  stipend  less  than 
that  assigned  him  by  his  licence,  are  void  to  all  intents  and 


Diminished 
stipend  where 
curate  serves 
in  two  adjoin- 
ing parishes. 


If  stipend 
of  the  whole 
annual  value, 
it  is  liable  to 
all  charges. 


Provision  in 
such  case 
against 
dilapidations. 


Agreements 
for  stipends 
less  than 
the  scale  void. 


(6)  1  &  2  Viet.  c.  106,  s.  88. 

(c)  Sect.  89. 

(d)  Sect.  91. 

(e)  Sect.  92. 
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purposes  ;  so  that  such  an  agreement  cannot  be  pleaded  or 
given  in  evidence  in  any  court  of  law  or  equity  ;  and  even 
where  any  such  less  payment  has  been  made  and  accepted,  and 
receipt  or  discharge  given  in  pursuance  of  any  such  agreement, 
the  curate  and  his  personal  representatives  nevertheless  are 
and  remain  entitled  to  the  full  amount  of  the  stipend  assigned 
by  the  licence.  And  the  payment  of  so  much  as  shall  be 
proved,  to  the  satisfaction  of  the  bishop,  to  remain  unpaid, 
together  with  the  full  costs  of  recovering  the  same,  as  between 
proctor  and  client,  may  be  enforced  by  monition  and  by 
sequestration,  to  be  issued  by  the  bishop,  on  the  application  of 
the  curate  or  his  representatives,  provided,  however,  that  such 
application  shall  be  made  within  twelve  months  after  such 
curate  has  quitted  his  curacy  or  died  (/). 

A  monition  was  issued  by  the  bishop,  reciting,  that  a  com- 
plaint had  been  made  by  the  curate,  that  arrears  of  stipend 
were  due  to  him,  which  the  non-resident  rector  had  wilfully 
refused  to  pay,  and  that  the  rector  and  curate  having  appeared 
before  him,  the  bishop  heard  summarily  the  said  differences, 
and  that  the  said  complaint  was  duly  proved  before  him,  and 
that  he  adjudged  the  same  to  be  true  ;  it  then  admonished  and 
required  the  rector  to  pay  the  said  arrears.  Default  being 
made  in  payment,  a  sequestration  issued,  under  which  the 
fruits  of  the  benefice  were  seized  to  satisfy  the  arrears  of  the 
stipend.  It  was  held,  that  the  rector  could  not,  after  the 
sequestration  had  issued,  and  the  curate  had  been  named  as 
sequestrator,  object  in  a  common  law  action,  brought  by  him 
against  the  sequestrator,  that  he  had  not  been  guilty  of  a  refusal 
to  pay  the  stipend,  or  that  he  had  no  notice  of  the  curate  being 
appointed  by  the  bishop  (g}. 

The  next  statutory  provisions,  with  respect  to  stipendiary 
curates,  are  those  which  relate  to  their  residence  in  parsonage 
houses  of  the  benefice. 

Where  a  curate  has  been  licensed  to  any  benefice,  the  incum- 
bent of  which  is  non-resident  for  four  months  in  the  year,  and 
has  been  required  by  the  bishop  to  reside  in  the  house  of  resi- 
dence, the  bishop  may  assign  him  such  house,  with  the  premises 
belonging  to  it,  or  any  parts  of  them,  without  payment  of  any 
rent,  and  any  portion  of  glebe  land  adjacent  to  the  house,  not 
exceeding  four  acres,  at  such  rent  as  shall  be  fixed  by  the 
archdeacon  or  the  rural  dean  of  the  district  and  one  neigh- 
bouring incumbent,  and  approved  of  by  the  bishop,  during  the 
time  of  such  curate's  serving  the  cure  or  the  non-residence  of 
such  incumbent ;  and  if  in  such  a  case  the  possession  of  the 
premises  thus  assigned  is  not  given  up  to  the  curate,  the  bishop 
may  sequester  the  profits  of  the  benefice  until  possession  is 
given,  and  direct  the  application  of  the  profits  in  such  manner 
as  is  directed  in  case  of  sequestration  for  non-residence, 


(/)  1  &  2  Viet.  c.  106,  s.  90. 
(g)  Daniel  v.  Morton  (1850),  16 
T.  L.  R.  214. 


I  B.  198  ;  and  see  Burrow  v.  Tilson  (1898),  14 
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or  he  may  remit  the  same,  or  any  part  thereof,  as  he  may  think 
fit  (h). 

Where  the  stipend,  which  has  been  assigned  to  the  curate,  is 
not  less  than  the  whole  annual  value  of  the  benefice,  and  in 
addition  thereto  he  has  been  directed  to  reside  in  the  house  of 
residence,  he  is  liable  to  the  same  taxes,  parochial  rates  and 
assessments,  in  respect  of  such  house  and  premises,  as  if  he  had 
been  incumbent.  And  in  every  other  case  where  the  curate 
resides  in  the  house  of  residence  by  the  direction  of  the  bishop, 
the  bishop  may,  if  he  thinks  fit,  order  the  incumbent  to  pay  the 
curate  all  or  any  part  of  such  sums  as  he  may  have  been  required 
to  pay,  and  may  have  actually  paid,  within  one  year  ending  at 
Michaelmas  day  next  preceding  the  date  of  such  order  for  any 
taxes,  parochial  rates  or  assessments,  as  may  have  become  due  ; 
and  the  bishop  may,  if  necessary,  enforce  payment  thereof  by 
monition  and  sequestration  (i). 

Where  an  incumbent  is  inhibited  under  sect.  9  of  the  Bene- 
fices Act,  1898,  sects.  93  and  94  of  the  Pluralities  Act,  1838,  are 
made  applicable.  The  incumbent  remains  liable  for  repairs, 
but  is  entitled  to  retain  out  of  the  stipend  such  amount,  and 
is  entitled  to  such  facilities  for  executing  repairs,  as  in  case  of 
difference  the  bishop  thinks  reasonable  (k). 

Where  a  benefice  is  under  sequestration,  except  for  the  pur- 
pose of  providing  a  house  of  residence  (I),  the  bishop  is  em- 
powered and  required,  if  the  incumbent  does  not  perform  the 
duties,  to  appoint  and  license  thereto  a  curate  or  curates  ;  if 
one  curate  only,  his  stipend  not  to  exceed  the  highest  rate 
allowed  by  the  scale  ;  if  more  than  one,  a  stipend  not  exceeding 
one  hundred  pounds  ;  such  stipend  or  stipends  to  be  paid  by 
the  sequestrators  out  of  the  profits.  But  one  curate  only  can 
be  appointed,  unless  the  benefice  has  more  than  one  church,  or 
the  population  exceeds  two  thousand  (m). 

Under  the  Sequestration  Act,  1871  (n),  where  a  sequestration 
issued  under  a  judgment  recovered  against  an  incumbent  or 
under  the  bankruptcy  of  an  incumbent  has  remained  in  force 
for  six  months,  the  bishop,  so  long  as  the  sequestration  remains 
in  force,  has  power  to  appoint  and  license  a  curate  or  curates 
for  the  due  performance  of  the  services  of  the  church.  The 
appointment  and  licence  may  be  revoked  at  any  time.  The 
stipend  or  stipends,  which  must  be  specified  in  the  licence,  must 
neither  exceed  in  the  whole  two-thirds  of  the  annual  value  of 
the  benefice  nor  the  following  sums  : —  £ 

If  the  population  does  not  exceed     500  . .  200 

,,         1,000  . .  300 

3,000  .  .  500 

exceeds  3,000  .  .  600 

(h)  1  &  2  Viet.  c.  106,  s.  93. 

(i)  Sect.  94. 

(k)  61  &  62  Viet.  c.  48,  s.  9  (5). 

(I)  It  is  not  clear  to  what  this  exception  refers. 

(m)  Sect.  99. 

(n)  34  &  35  Viet.  c.  45,  ss.  1,  3. 
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Such  stipends  are  to  be  paid  by  the  sequestrator  out  of  the 
moneys  coming  into  his  hands  in  priority  to  all  sums  payable 
under  the  judgment  or  bankruptcy,  but  not  to  liabilities  in 
respect  to  charges  on  the  benefice.  Certain  provisions  of  the 
Pluralities  Act,  1838,  as  to  the  residence  of  the  curate,  &c.,  are 
incorporated  (o). 

Upon  the  avoidance  of  any  benefice  by  death,  resignation  or 
otherwise,  the  sequestrator  appointed  by  the  bishop  is  to  pay 
out  of  the  profits  to  the  curate  or  curates,  appointed  to  perform 
the  duties  during  the  vacancy,  such  stipend  as  may  be  appointed 
by  the  bishop,  provided  it  does  not  exceed  the  scale,  and  in 
proportion  only  to  the  time  of  the  vacancy  (p).  But  if  the 
profits  of  the  benefice  which  come  into  the  hands  of  the  seques- 
trator during  the  vacancy  are  insufficient  to  pay  such  stipend 
or  stipends,  then  so  much  as  shall  remain  unpaid  shall  be  paid 
to  the  curate  or  curates  by  the  succeeding  incumbent  out  of  the 
profits  of  the  benefice  ;  the  payment  of  which  the  bishop  is 
empowered  and  required  to  enforce,  if  necessary,  by  monition 
and  sequestration  of  the  profits  of  the  benefice  (q). 

During  the  vacancy  of  any  benefice  the  bishop  may  assign 
to  the  curate  or  curates  appointed  to  perform  the  duties  such 
stipend  or  stipends  as  he  thinks  fit  not  exceeding  200Z.  each,  and 
in  proportion  only  to  the  time  of  such  vacancy  ;  the  stipends 
on  the  whole  must  not  exceed  the  net  annual  income  of  the 
benefice  (r). 

It  remains  to  consider  how  the  curate's  office  is  to  determine, 
and  for  what  causes  or  in  what  manner  he  may  be  removed 
from  his  curacy. 

No  curate  is  allowed  to  quit  the  curacy  to  which  he  has  been 
licensed  without  three  months'  notice  of  his  intention  so  to  do, 
given  to  the  incumbent  and  the  bishop,  unless  with  consent  of 
the  bishop,  signified  in  writing  under  his  hand,  upon  pain  of 
paying  to  the  incumbent  a  sum  not  exceeding  the  amount  of  his 
stipend  for  six  months,  at  the  discretion  of  the  bishop  ;  such 
sum  to  be  specified  in  writing  under  the  hand  of  the  bishop,  and 
either  to  be  retained  out  of  the  stipend,  where  a  sufficient  part 
thereof  remains  unpaid,  or  to  be  recovered  by  the  person  holding 
the  benefice  by  action  of  debt  (s). 

Every  curate,  upon  the  vacancy  of  the  benefice  to  the  cure  of 
which  he  has  been  licensed,  and  upon  having  six  weeks'  notice 
from  the  new  incumbent  admitted  or  instituted  to  the  benefice, 
must  quit  and  give  up  the  curacy,  provided  that  such  notice 
must  be  given  within  six  months  from  the  time  of  such 
admission  ;  and  similarly,  if  he  has  been  residing  in  the  house 
of  residence,  he  must,  upon  having  such  notice,  give  up  posses- 
sion thereof  (t).  But  in  the  case  of  all  district  churches  and 

(o)  1  &  2  Viet.  c.  106,  ss.  75,  76,  82,  97,  and  102. 
(p)  Sect.  100. 
(q)  Sect.  101. 

(r)  48  &  49  Viet.  c.  54,  s.  10. 
(s)  I  &  2  Viet.  c.  106,  s.  97. 
(t)  Sects.  95,  96. 
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district  chapelries,  and  also  where  any  new  church  without  a 

district  has  been  or  shall  be  built  wholly  or  in  part  out  of  any 

money  at  the  disposal  of  the  Ecclesiastical  Commissioners  (u), 

the  licence  of  the  curate  appointed  to  serve  therein  shall  not  be 

rendered  void  by  the  avoidance  of  the  church  of  the  parish  or 

district  parish  in  which  such  church  or  chapel  is  situate  ;   but 

such  licence  is  to  continue  in  force  unless  revoked  by  the  bishop 

under  his  hand  and  seal,  notwithstanding  such  avoidance  (x). 

And  this  particular  exception  from  the  general  rule  appears  to 

aid  in  removing   any   doubt,   if  such   might   otherwise  have 

existed,  as  to  the  cases  to  which  the  rule  applies.     It  seems, 

therefore,  that  the  new  incumbent,  upon  his  admission  to  a 

benefice,  where  a  licensed  curate  was  residing  as  curate  of  the 

same   church,   might   remove   that   curate   upon   due   notice, 

although  he  did  not  intend  himself  to  reside  on  such  benefice. 

In  every  other  case  except  this  last,  the  incumbent  of  any 

benefice,  whether  resident  thereon  or  not,  with  the  bishop's  months' 

permission  in  writing,  may  require  any  curate  to  quit  and  give  nptice 

up  his  curacy  upon  six  months'  notice  (y}.     If  the  bishop  refuse 

this  permission  to  an  incumbent  resident  or  desirous  of  residing,  the  bishop 

he  may  appeal  from  such  refusal  to  the  Archbishop  ;   but  if  a  in  other  cases. 

non-resident   incumbent   is    refused    this    permission   by   the 

bishop,  the  refusal  is  final  (z). 

And  where  the  curate  has  been  residing  in  the  house  of  Curate  to 
residence,  the  incumbent,  with  such  permission  from  the  bishop,  deliver  up 
or  the  bishop  himself  at  any  time,  may,  upon  six  months'  notice  jJoSeTn6 
in  writing,  require  him  to  give  up  the  same  with  the  premises,  notice. 
and  such  portion  of  the  glebe  land  as  shall  have  been  assigned 
to  him  ;    and  if  the  curate  should  refuse  to  deliver  up  the 
premises,  he  shall  pay  to  the  person  holding  the  benefice  forty 
shillings  for  every  day  of  wrongful  possession,  after  service  of 
such  notice  (a)  ;   which  penalty  or  forfeiture,  being  incurred  by 
a  person  not  holding  a  benefice,  would  fall  to  be  sued  for  and 
recovered  in  an  action  of  debt  (6). 

With  respect  to  these  notices,  it  should  be  observed  that  a  The  notices. 
new  incumbent  must  give  six  weeks'  notice,  and  within  six 
months  after  admission,  such  notices  not  being  necessarily  in 
writing.  In  the  other  cases  six  months'  notice  and  the  per- 
mission of  the  bishop,  in  writing,  are  both  necessary  ;  the 
notice  itself  need  not  be  in  writing,  save  where  a  curate  is 
directed  to  deliver  up  possession  of  the  house  of  residence  in 
cases  other  than  that  of  vacancy  of  the  benefice  (c). 

(u)  8  &  9  Viet.  c.  70,  s.  18 ;  19  &  20*Vict.  c.  55. 

(x)  1  &  2  Viet.  c.  107,  s.  13. 

(y)  A  curate  cannot  be  summarily  dismissed  by  the  incumbent :  R.  v.  Bisrwp  of 
Rochester  (1890),  6  T.  L.  R.  165. 

(z)  1  &  2  Viet.  c.  106,  s.  95. 

(a)  Sect.  96. 

(6)  Sect.  117. 

(c)  See  Tanner  v.  Scrivener  (1888),  13  P.  D.  128,  where  it  was  held  that  a  notice 
by  an  incumbent  to  a  curate  to  quit  his  cure  was  not  within  sect.  1 12  of  the  Pluralities 
Act,  which  lays  down  the  procedure  for  serving  certain  monitions  and  notices.  It 
is,  however,  desirable  in  all  cases  as  a  matter  of  precaution  that  notices  of  this 
nature  should  be  in  writing. 
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But,  in  addition  to  these  cases  of  removal  by  the  incumbent, 
a  summary  power  is  given  to  the  bishop  of  removing  a  curate  at 
any  time  he  may  think  proper  ;  and  all  curates  are  thus  made 
immediately  subject  to  the  bishop  as  well  as  to  the  incumbent ; 
for  the  bishop  is  empowered,  after  having  given  the  curate 
sufficient  opportunity  of  showing  reason  to  the  contrary, 
summarily,  and  without  further  process,  to  revoke  any  licence 
granted  to  any  curate,  and  to  remove  such  curate  for  any  cause 
that  he  may  think  good  or  reasonable  (d). 

The  section  gives  the  bishop  (subject  to  appeal)  the  widest 
and  most  unlimited  discretion,  and  he  may  remove  not  only 
for  an  act  cognisable  under  the  Church  Discipline  Act,  1840  (e), 
but  also  for  a  cause  which  would  not  constitute  an  ecclesiastical 
offence  so  cognisable.  No  mode  of  proceeding  is  directly  or 
indirectly  indicated  by  the  Act,  and  the  bishop  is  permitted  to 
take  his  own  course,  unfettered  by  any  legal  form  or  restriction, 
provided  such  course  is  consistent  with  substantial  justice. 
This,  however,  requires  that  the  accusations,  in  whatever 
mode  preferred,  shall  be  sufficiently  definite  to  enable  the 
accused  to  defend  himself,  and  an  ample  intimation  of  the 
matter  to  be  inquired  into,  whether  criminal  or  otherwise,  is 
indispensable  (/).  The  "opportunity  given"  to  the  curate 
need  not  be  by  notice  in  writing  ;  if  notice  is  given  in  writing, 
it  is  not  essential  that  the  reasons  for  the  proposed  revocation 
should  be  specified,  if  the  curate  has  alreadjr  been  sufficiently 
informed  of  them  orally  or  otherwise  (g),  nor  is  such  a  notice 
in  writing,  appointing  a  time  for  the  curate  to  attend  and  show 
cause,  within  sect.  112,  which  lays  down  certain  procedure 
for  the  service  of  certain  notices  (/).  The  instrument  of 
revocation  need  not  necessarily  recite  the  reasons  for  which  the 
licence  is  revoked  (g). 

The  curate  may  within  one  month  after  service  upon  him  of 
the  revocation  appeal  to  the  Archbishop,  who  is  to  confirm  or 
annul  it,  as  to  him  shall  appear  just  and  proper  (h).  Upon 
such  appeal  the  appellant  is  entitled  to  be  heard,  and  it  is  not 
sufficient  that  the  Archbishop  should  consider  the  case  upon 
the  statement  of  facts  appearing  upon  the  petition  of  appeal, 
however  fully  the  whole  case  of  the  curate  may  be  set  out  in  it. 
If  the  petitioner  should  pray  for  judgment  upon  the  facts  as 
stated,  the  Archbishop  may  well  give  judgment.  But  in  any 
other  case  there  must  be  a  judicial  inquiry  :  the  petitioner  being 
entitled  to  disprove  the  matter  alleged  ;  or  to  show  that  the 
matter  is  insufficient  to  justify  the  revocation  of  the  licence  (i). 
No  appeal  lies  to  the  King  in  council  under  2  &  3  Will.  IV.  c.  92, 
or  3  &  4  Will.  IV.  c.  41,  from  a  decision  of  the  Archbishop 

(d)  Sect.  98.      This  section  applies  to  curates  of  resident  as  well  as  non-resident 
incumbents  :  Mr.  Baddeley'a  Case  (1872),  1  Phill.  Eccl.  Law  (2nd  ed.),  439. 

(e)  3  &  4  Viet.  c.  86. 

(/)  Poole  v.  Bishop  of  London  (1862),  5  Jur.  (N.  S.)  522. 

(g)  Mr.  D^nisoris  Case  (1872),  1  Phill.  Eccl.  Law  (2nd  ed.),  438. 

(A)  1  &  2  Viet.  c.  106,  s.  98. 

(i)  M.  v.  Archbishop  of  Canterbury  (1859),  28  L.  J.,  Q.  B.  154. 
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confirming  the  revocation  of  the  licence  of  a  stipendiary 
curate  (&). 

The  bishop  who  grants  or  revokes  any  licence  to  any  curate  is 
to  cause  a  copy  of  such  licence  or  revocation  to  be  entered  in  the 
registry  of  the  diocese  ;  and  an  alphabetical  list  of  such  licences 
and  revocations  is  to  be  made  out  by  the  registrar  of  the  diocese, 
and  entered  in  a  book,  and  kept  for  the  inspection  of  all  persons 
upon  payment  of  three  shillings  ;  and  a  copy  of  every  such 
licence  and  revocation  is  to  be  transmitted  by  the  registrar  to 
the  churchwardens  or  chapelwardens  of  the  parish  or  place  to 
which  the  same  relates,  within  one  month  after  the  grant  or 
revocation  of  such  licence,  to  be  by  them  deposited  in  the  parish 
chest  ;  and  for  every  such  copy  so  transmitted  the  registrar  is 
entitled  to  demand  a  fee  of  three  shillings  from  the  incumbent. 
And  in  case  the  Archbishop  shall,  on  appeal,  annul  the  revo- 
cation of  the  licence,  the  bishop  by  whom  the  revocation  may 
have  been  made  shall,  immediately  upon  receiving  notice  of 
that  fact  from  the  Archbishop,  order  in  writing  that  the  copies 
of  such  revocation  shall  be  forthwith  withdrawn  from  the 
registry  and  parish  chest  ;  and  that  such  revocation  shall  be 
erased  from  the  list  of  revocations  in  the  registry,  which  order  is 
binding  upon  the  registrar  and  churchwardens  respectively  to 
whom  it  is  addressed  (I). 

When  an  incumbent  is  suspended  for  misconduct  by  the 
bishop  from  performing  the  duties  and  receiving  the  profits 
of  the  benefice,  the  curate  appointed  and  licensed  by  the  bishop 
is  entitled  to  appoint  the  parish  clerk  on  a  vacancy  as  being 
"  the  minister  for  the  time  being  "  under  Canon  91  (m).  Where, 
however,  a  sequestration  has  been  issued  under  the  Sequestra- 
tion Act,  1871  (n),  and  a  curate  has  been  appointed  by  the 
bishop,  the  appointment  of  the  parish  clerk  remains  with  the 
rector,  notwithstanding  the  sequestration  (o). 

(k)  Poole  v.  Bishop  of  London  (1862),  14  Moo.,  P.  C.  262. 
(I)  1  &  2  Viet.  c.  106,  s.  102. 
(m)  Pindfr  v.  Barr  (1854),  4  E.  &  B.  105. 
(n)  34  &  35  Viet.  c.  45,  ante,  p.  165. 
(o)  Lawrence  v.  Edwards  (No.  1),  [1891]  1  Ch.  144. 

(p)  P.  159,  note  (h).  The  commission  consists  (48  &  49  Viet.  c.  54,  s.  3 ;  61  & 
62  Viet.  c.  48,  s.  8)  of  : 

1.  The  archdeacon  or  rural  dean. 

2.  A  canon  residentiary,  prebendary,  or  honorary  canon  of  the  cathedral,  elected 

by  the  dean  and  chapter  (or  by  the  canons)  for  three  years. 

3.  A  beneficed  clergyman  of  the  archdeaconry,  elected  by  his  colleagues  for  three 

years. 

4.  A  layman  justice  of  the  peace  nominated  ad  hoc  by  the  chairman  of  quarter 

session,  or,  failing  him,  by  the  Lord  Lieutenant. 

5.  Two  persons,  either  laymen  justices  of  the  peace,  or  barristers  or  solicitors  of 

10  years'  standing,  nominated  as  in  (4). 

6.  The  incumbent  concerned  may  within  a  fortnight  after  receiving  notice  of  the 

commission  from  the  bishop  nominate  an  incumbent  in  the  diocese  or  a 
justice  of  the  peace. 
[NOTE. — This  was  omitted  from  p.  159  per  incuriam.] 
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ECCLESIASTICAL  OFFICERS,  SERVANTS,  ETC. 

SECTION  1. 
Chancellors  and  other  Officers  of  Ecclesiastical  Courts. 

BY  Canon  127  "  no  man  shall  be  admitted  a  chancellor, 
commissary,  or  official  to  exercise  any  ecclesiastical  jurisdiction 
except  he  be  of  the  full  age  of  six-and-twenty  years  at  the  least, 
and  one  that  is  learned  in  the  civil  and  ecclesiastical  laws,  and  is 
at  the  least  a  Master  of  Arts  or  Bachelor  of  Law,  and  is  reasonably 
well  practised  in  the  course  thereof,  as  likewise  well  affected  and 
zealously  bent  to  religion,  touching  whose  life  and  manners 
no  evil  example  is  had ;  and  except,  before  he  enter  into  or 
execute  any  such  office,  he  shall  take  the  oath  of  the  King's 
supremacy  in  the  presence  of  the  bishop,  or  in  the  open  court, 
and  shajl  subscribe  to  the  Articles  of  Religion,  and  shall  also 
swear  that  he  will,  to  the  uttermost  of  his  understanding,  deal 
uprightly  and  justly  in  his  office,  without  respect  or  favour  or 
reward,  and  the  said  oaths  and  subscription  to  be  recorded  by 
a  registrar  then  present."  But  if  one  who  is  a  divine,  and  not 
brought  up  to  the  study  of  the  civil  law,  should  nevertheless  be 
appointed  chancellor,  this  will  not  be  a  reason  why  the  common 
law  courts  would  grant  prohibition  in  any  cause  tried  before 
him,  since  it  belongs  to  the  spiritual  court  to  examine  the 
abilities  of  spiritual  officers  (a). 

The  chancellor  is  appointed  by  the  bishop  of  the  diocese  by 
letters-patent,  and  his  office  is  freehold,  though,  if  his  office  be 
altered  or  abolished  by  Act  of  Parliament,  he  acquires  no  claim 
or  title  to  compensation  (6). 

The  office  of  chancellor  includes  in  itself  those  of  official 
principal  and  vicar-general  of  the  bishopric  or  diocese.  The 
distinction  of  functions  as  between  these  several  offices  has  now 
disappeared  owing  to  the  merger  ;  but  it  appears  that  histori- 
cally the  chancellor  was  the  keeper  of  the  seals  of  the  bishop  ; 
the  official  principal  had  as  his  proper  work  to  hear  causes 
between  party  and  party ;  while  the  vicar-general  had  purely 
voluntary  or  non-contentious  jurisdiction,  such  as  formerly 
grant  of  probate  of  wills  and  now  sequestration  and 
institution  (c).  The  vicar-general  of  the  province  presides  at 
the  confirmation  of  bishops  (d). 

The  limits  of  a  chancellor's  jurisdiction  will  necessarily  be 

(a)  1  Burr.  E.  L.  290. 

(6)  10  &  11  Viet.  c.  98,  s.  9. 

(c)  Gibs.  Cod.  22 ;  and  see  Thorpe  v.  Mansell  (1810),  1  Hagg.  Cons.  4  (note). 

(d)  Cf.  E.  v.  Archbishop  of  Canterbury,  [1902]  2  K.  B.  503  ;  ante,  p.  102. 
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those  of  the  diocese  (e)  of  the  bishop  whose  chancellor  he  is  :  and 
whatever  causes  are  triable  in  the  consistorial  court  of  that 
bishop,  the  chancellor  is  to  try  them.  The  letters-patent  vary 
in  different  dioceses,  and  limitations  in  the  patent  whereby  the 
bishop  reserves  to  himself  the  right  to  exercise  the  jurisdiction 
or  to  be  consulted  in  certain  cases  are  valid  and  enforceable 
in  proper  cases  by  prohibition  to  the  chancellor  (/). 

The  chancellor's  chief  function  at  the  present  time  is  his  Functions  of 
common  law  duty  of  considering  and  hearing  applications  for  chancellor, 
and  granting  faculties,  whereby,  as  the  representative  of  the 
ordinary,  he  exercises  control  over  the  fabric,  furniture,  fittings, 
decorations,  and  ornaments  of  the  churches  and  church- 
yards of  the  diocese  (g).  He  also,  through  his  surrogates, 
issues  marriage  licences  (h).  He  is  further  by  statute  charged 
with  the  duty  of  fixing  tables  of  fees  in  new  parishes  (i),  and 
of  hearing,  either  alone  or  with  assessors,  complaints  against 
clergymen  for  immorality  under  the  Clergy  Discipline  Act, 
1892  (k). 

In  a  case  where  the  chancellor  of  a  diocese  had,  after  objection  Chancellor 
taken,  admitted  certain  parties  as  proctors  in  his  court,  the 
parties  objecting  appealed  to  the  Court  of  Arches,  and  the 
chancellor,  together  with  the  proctors  admitted,  were  made 
respondents,  and  the  chancellor  was  cited  to  appear.  The 
chancellor  appeared  under  protest,  and  denied  that  the  Court 
of  Arches  had  any  authority  to  cite  him,  and  that  he  was  liable 
to  be  called  on  to  answer  to  an  appeal.  Sir  H.  Jenner  Fust 
considered  that  there  were  some  cases  in  which,  according  to 
the  ancient  practice,  a  chancellor  might  have  been  so  called 
upon,  but  that  this  case  was  not  of  a  similar  kind,  and  that  the 
chancellor  was  entitled  to  be  dismissed  from  the  suit.  The 
distinction  alluded  to  appears  to  be,  that  if  the  chancellor  should 
do  a  wrong,  ex  motu  proprio,  or,  as  Sir  H.  Jenner  Fust  expresses 
it,  ex  mero  motu  judicis,  he  would  be  liable  to  be  cited  in  the 
superior  court,  but  otherwise  if  the  act  is  done  ad  instantiam 
partis  or  ex  officio  promote  (I). 

These  courts  have  also  registrars  and  apparitors  as  their 
customary  officers. 

The  office  of  official  principal  of  the  Archbishop  of  Canterbury  Dean  of  the 
has,  for  a  long  time,  been  united  with  that  of  dean  of  the  JjgJjJJ*1" 
arches  ;    and  that  large  jurisdiction  in  ecclesiastical  matters,  principal. 
which  is  now  exercised  by  the  dean  of  the  arches,  is  exercised 

(e)  The  jurisdiction  extends  to  suits  against  clergymen  beneficed  in  the  diocese 
even  in  respect  of  offences  alleged  to  have  been  committed  by  them  without  the 
limits  of  the  diocese  :  Noble  v.  Ahier  (1886),  11  P.  D.  158.  Cf.  R.  v.  Lord  Penzance 
(1887),  3T.  L.  R.  579. 

(/)  R.  v.  Tristram,  [1902]  1  K.  B.  816.  The  judgment  of  Collins,  M.R.,  deals 
at  considerable  length  with  the  historical  and  legal  position  of  chancellors. 

(g)  See  "  Of  Faculties,"  p.  426 

(h)  See  the  next  page,  and  "  Marriage,"  post,  p.  597. 

(i)  Under  the  New  Parishes  Act,  1843  (6  &  7  Viet.  c.  37),  s.  15,  and  see  In  re  the 
New  Parish  of  Haigh-with-Aspull,  [1919]  P.  143. 

(k)  55  &  56  Viet.  c.  32,  ante,  p.  76. 

(I)  Fell  v.  Law  (1848),  1  Rob.  Eccl.  726,  733. 
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by  him  as  official  principal  ;  for  the  jurisdiction  of  the  dean  of 
the  arches  is  limited  to  the  peculiars  of  the  Archbishop  (w). 

The  original  jurisdiction  of  the  official  principal  of  the  Arch- 
bishop is  that  which  he  has  as  judge  of  the  peculiars,  and  that 
which  he  has  by  virtue  of  letters  of  request  in  such  causes  as 
are  called  arduous  causes,  and  that  which  he  has  under  the 
Public  Worship  Regulation  Act,  1874  (n).  His  appellate  juris- 
diction is  very  extensive,  including  all  manner  of  appeals,  from 
the  chancellors,  commissioners,  officials,  &c.,  of  the  bishops, 
deans  and  chapters,  and  archdeacons,  in  the  whole  province  of 
Canterbury,  for  he  is  to  the  judges  of  those  courts  what  the 
Archbishop  is  to  the  bishops,  &c.,  whose  courts  they  are  (o). 

Where  an  archdeacon  has  ecclesiastical  jurisdiction,  the  judge 
of  his  court  is  usually  called  the  official.  And  where  any  bishop 
or  other  corporation,  &c.,  has  ecclesiastical  jurisdiction  in  a 
peculiar,  the  judge  of  such  a  court  is  usually  called  the  commis- 
sary ;  but  the  office  and  duties  of  these  officers,  whatever  may 
be  their  name,  is  the  same  as  that  of  the  chancellor  ;  and  from 
all  of  them  there  lies  an  appeal  to  the  official  principal  of  the 
Archbishop. 

A  surrogate  is  a  deputy  of  an  ecclesiastical  judge  for  a  special 
purpose,  namely,  that  of  granting  licences  of  marriage  (p)  ; 
before  granting  any  such  licence,  he  must  take  an  oath  before 
the  ecclesiastical  judge  (or  a  commissioner  appointed  by  him) 
faithfully  to  execute  his  office  according  to  law  to  the  best  of  his 
knowledge,  and  must  give  a  bond  for  100L  for  the  due  and 
faithful  execution  of  his  office  (q). 

The  right  of  ecclesiastical  judges  and  their  officers  and 
subordinates  to  demand  and  receive  fees  formerly  depended 
upon  custom  and  the  proof  of  such  custom  ;  this  gave  rise 
to  disputes  and  litigation,  e.g.,  in  cases  where  the  services  in 
respect  of  which  the  fees  were  supposed  to  be  payable  might 
not  have  been  actually  performed  (r}. 

By  the  combined  effect  of  sect.  131  of  the  Pluralities  Act, 
1838  (s),  and  the  Ecclesiastical  Fees  Act,  1867  (t),  the  two 
Archbishops  and  the  Lord  Chancellor,  with  the  assistance  of 
the  vicars-general  of  the  two  provinces,  have  power  (in  the 
former  case  with  the  consent  of  the  Treasury)  to  settle  tables 
of  fees  and  payments  to  be  made  to  chancellors,  vicars-general, 
registrars  and  other  officers,  secretaries,  clerks  or  ministers 


(ra)  3  Black.  Com.  65  ;  Report  of  Commissioners  for  inquiring  into  Courts  of 
Justice,  1823,  and  see  Bowman  v.  Lax,  [1910]  P.  300. 

(n)  37  &  38  Viet.  c.  85,  ss.  7,  9  ;  Bowman  v.  Lax,  supra. 

(o)  See  23  Hen.  8,  c.  9 ;  and  cf.  Butlerv.  Do/6en(1756),  2  Lee,  312,  and  1  Black 
Com.  380. 

(p)  See  "  Marriage,"  post,  p.  597. 

(q)  The  qualifications  for  such  an  office  are  set  out  in  Canon  128  ;  they  are  similar 
to  those  in  Canon  127,  ante,  p.  1 70. 

(r)  Cf.  Shepherd  v.  Payne  (1864),  16  C.  B.  (N.  S.)  132,  and  Archdeacon  of  Exeter  v. 
Green,  post.  The  ratio  decidendi  in  these  cases  appears  to  be  still  applicable  in  the 
case  of  fees  not  covered  by  the  provisions  immediately  following  in  the  text. 

(s)  1  &  2  Viet.  c.  106. 

(0  30  &  31  Viet.  c.  135. 
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(and  to  archdeacons  and  their  officials)  in  respect  of  the  follow- 
ing matters  : — donation,  presentation,  nomination,  collation, 
institution,  installation,  induction  or  licence,  consecration  of 
churches,  chapels,  cemeteries,  and  burial  grounds,  grant  of 
faculties,  ordination,  and  visitation.  The  tables  of  fees  have 
to  be  submitted  to  the  Privy  Council,  and  provision  is  made 
for  publication  of  notice  in  the  London  Gazette.  If  not 
disallowed  within  three  months  after  notice,  such  fees,  and  none 
others,  are  thenceforward  to  be  demanded,  taken,  and  received 
on  such  occasions  ;  but  no  fee  may  be  demanded  from  any 
person  by  whom  or  for  the  performance  of  any  duty  for  which 
no  fee  was  at  the  date  of  the  passing  of  the  1867  Act  by  law 
payable,  nor  is  any  fee  to  be  established  exceeding  that  which 
had  been  within  the  last  twenty  years  usually  taken  in  the 
diocese  of  London.  The  table  of  fees,  when  allowed,  is  to  be 
laid  before  Parliament. 

The  fees  payable  in  these  cases  to  the  various  officials  are  now 
governed  by  the  order  of  1908  (u),  which  sets  out  the  work  and 
charges  included  in  the  fee. 

The  liability  of  churchwardens  to  pay  the  fees  of  the  registrar 
due  upon  a  visitation  of  the  archdeacon  is  not  personal,  but  is 
contingent  upon  their  possessing  funds  out  of  which  the  fees 
may  be  legally  paid  (x). 

By  10  &  11  Viet.  c.  98,  judges,  registrars,  or  other  officers  of  No  compen- 
any  ecclesiastical  court  in  England,  appointed  after  a  certain  ^ontionof 
date,  hold  their  offices  subject  to  all  regulations  and  alterations  office. 
affecting  the  same,  and  acquire  no  claim  or  title  to  compensation 
in  case  the  same  should  be  thereafter  altered  or  abolished  by 
Act  of  Parliament. 

By  7  &  8  Viet.  c.  68,  registrars  are  required  to  make  an  annual  Returns  re- 
return  of  the  gross  and  net  amount  of  all  fees,  allowances,  gcctesiasticai 
gratuities,  perquisites,  and  emoluments.  fees. 

By  38  &  39  Viet.  c.  76,  every  person  appointed  after  the 
passing  of  the  Act  to  the  office  of  secretary,  apparitor,  seal- 
keeper,  or  other  officer  employed  in  the  transaction  of  official 
business  by  an  Archbishop  or  bishop,  holds  his  office  subject  to 
all  regulations  and  alterations  affecting  the  same,  and  has  to 
make  an  annual  return  of  all  fees,  allowances,  gratuities, 
perquisites,  and  emoluments. 

SECTION  2. 
Of  Churchwardens. 

Churchwardens,  as  their  name  imports,  are  the  proper 
guardians  or  keepers  of  the  parish  church,  and  their  duties  were 

(u)  St.  R.  &  0.,  1908,  No.  879.  It  should  be  observed  that  neither  the  Acts  nor 
the  table  cover  all  fees,  e.g.,  the  fees  for  marriage  licences,  which  vary  m  different 
dioceses.  It  has  been  held  that  they  do  not  cover  procuration  fees  payable  by  the 
incumbent  (not,  like  the  other  fees,  by  the  churchwardens)  to  the  archdeacon  on  his 
visitation  :  Archdeacon  of  Exeter  v.  Green,  [1913]  P.  21. 

(x)  Veky  v.  Pertwee  (1870),  L.  R.,  5  Q.  B.  573.  Semble,  this  decision  extends  to 
the  fees  payable  by  the  churchwardens  to  the  archdeacon  upon  his  visitation  ;  it  is 
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originally  confined  to  the  care  of  the  ecclesiastical  property  of 
the  parish,  over  which  they  exercise  discretionary  powers  for 
certain  purposes  (y).  In  addition  to  the  duties  which  are 
incident  to  them  in  that  character,  several  other  duties  of  a 
civil  nature  have  been  from  time  to  time  imposed  upon  them 
by  custom  or  by  particular  statutes,  e.g.,  their  duties  as  over- 
seers. These  civil  duties,  however,  are  foreign  to  the  general 
scope  and  purpose  of  this  work  (z). 

In  the  ancient  episcopal  synods,  the  bishops  were  wont  to 
summon  divers  men  out  of  each  parish  to  give  information  of 
the  disorders  of  the  clergy  and  people,  and  these,  in  process  of 
time,  became  standing  officers,  called  synodsmen,  sidesmen,  or 
questmen  (a)  ;  the  whole  of  the  office  of  these  persons  seems  by 
custom  to  have  devolved  upon  the  churchwardens. 

Churchwardens  are  not  a  corporation  in  the  full  sense  of  the 
word ;  i.e.,  they  are  not  a  corporate  entity  (that  is  to  say,  a 
person  in  point  of  law),  nor  can  they  sue  or  be  sued  by  any 
corporate  name  ;  they  cannot  purchase  lands  or  take  by  grant, 
except  by  custom,  as  in  London,  or  by  their  particular  charter, 
as  at  Wallingford,  or  when  authorised  by  statute,  in  which  case 
they  appear  to  be  a  corporation  only  for  the  limited  purpose  of 
holding  land  and  for  the  purpose  of  devolution  of  property  (b). 
But  they  are  a  quasi  corporation  for  certain  purposes  (b),  and,  it 
has  been  said,  that  as  the  parson  of  the  church  is  a  corporation 
for  the  taking  lands  for  the  use  and  benefit  of  the  church,  and 
not  capable  of  taking  goods  or  personalty  (c)  in  that  behalf,  so 
the  churchwardens  are  a  corporation  to  take  money  or  goods 
or  other  personal  estates  for  the  use  of  the  church,  but  are  not 
enabled  to  take  lands.  But  even  with  respect  to  the  personal 
property,  which  they  are  capable  of  purchasing  or  taking  in 
succession  for  the  use  of  the  parishioners,  they  are  little  else 
than  a  name  to  sue  by,  and  in  any  action,  &c.,  by  them,  it  must 
be  laid  ad  damnum  parochianorum  (d).  In  this  manner,  how- 
ever, they  may  sue  for  the  goods  of  the  church,  and  bring  an 
action  of  trespass  for  them,  and  this  whether  against  the  parson 
or  a  parishioner,  and  whether  for  goods  taken  in  the  time  of  their 
predecessors,  or  in  their  own  time  (e). 

not  clear  whether  it  has  any  wider  application  to  other  fees  ;  the  reasoning  applies 
equally  to  an  episcopal  visitation,  but  not  so  clearly  to  the  majority  of  the  other 
fees  in  th«  table. 

(y)  1  Black.  Com.  393  ;  HutcUnsv.  Denziloe  (No.  1)  (1792),  1  Hagg.  Cons.  170. 

(z)  Many  of  them  have  been  abolished.  Cf.  as  to  rural  parishes  the  Local 
Government  Act,  1894  (56  &  57  Viet.  c.  73),  which  provides  (sect.  5)  that  they 
shall  cease  to  be  overseers,  and  divests  them  of  their  legal  interest  in  all  property 
other  than  property  connected  with  the  affairs  of  the  church  or  held  for  an  eccle- 
siastical charity,  and  (sect.  6)  of  all  their  powers,  duties,  and  liabilities  except  so  far 
as  they  relate  to  the  affairs  of  the  church  or  of  charities.  Provision  is  made  for 
custody  of  and  access  to  documents  :  s.  17. 

(a)  Kennett,  Par.  Ant.  649.     The  suggested  derivation  of  "  sidesman  "  from 
"  synodsman  "  is  without  foundation. — 0.  E.  D. 

(b)  Fell  v.  Official  Trustee  of  Charity  Lands,  [1898]  2  Ch.  44,  following  Withnell  v. 
Gartham  (1795),  6  T.  R.  388,  396  ;  cf.  1  Black.  Com.  394. 

(c)  This  is  not  now  true  universally. 

(d)  Vin.  Abr.  Churchwardens. 

(e)  See  Rogers,  E.   L.    Churchwardens.     The   churchwardens  are   the  proper 
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One  of  two  churchwardens  cannot  sue  alone  (/ ).  It  seems 
further  to  be  the  case  that  a  vestry  cannot  authorise  one  of 
two  churchwardens  to  carry  out  its  resolutions  (g). 

If  all  the  churchwardens  are  desirous  of  being  joined  in  the 
grant  of  a  faculty,  the  court  will  not  exclude  any  of  them  (h)  ; 
but  an  application  may  be  made  by  one  churchwarden  and  a 
faculty  granted  although  it  is  opposed  by  the  vicar  and  the 
other  churchwarden  (i). 

The  churchwardens  as  such  are  not  liable  to  be  sued  in 
respect  of  a  contract  made  by  the  vestry  (k). 

Although  they  may  take  goods  as  stated,  yet  as  they  are  a 
quasi  corporation  for  the  benefit,  and  not  for  the  prejudice  of 
the  parish,  they  cannot  dispose  of  any  of  the  church  goods 
without  the  consent  of  the  majority  of  the  parishioners  legally 
declared  in  vestry,  and  the  licence  of  the  ordinary  (I).  The 
parishioners  are  in  fact  the  owners,  the  churchwardens  being 
temporarily  entrusted  by  them  with  the  custody,  so  that  if  the 
churchwardens  should  dispose  of  them,  the  parishioners  would 
have  no  remedy  to  recover  them,  for  it  would  be  as  if  they  had 
themselves  parted  with  the  goods  (m).  Nor  could  an  indict- 
ment for  larceny  be  supported  against  a  churchwarden  for 
stealing  the  goods  of  the  parish  church  of  which  he  is  the  church- 
warden ;  for  it  is  said  that  he  has  the  possession  of  the  goods  of 
the  church  in  contradistinction  to  the  mere  charge  of  goods, 
such  as  a  servant  would  have  of  his  master's  goods  (n).  It  was 
consequently  held  that,  to  say  of  a  churchwarden  that  he  had 
stolen  the  bell-ropes  of  his  church,  was  not  actionable,  as  the 
words  did  not  impute  the  commission  of  any  indictable 
offence  (o). 

And  as  they  are  a  corporation  for  the  purpose  of  the  custody 
of  the  ornaments,  &c.,  of  the  church,  where  a  monition  had  been 
issued  against  A.  and  B.  by  name,  as  churchwardens,  and  A.  and 
B.  had  at  that  time  ceased  to  be  churchwardens,  a  new  monition 
was  issued  to  the  churchwardens  for  the  time  being,  which  was 
held  sufficient  (p). 

It  has  been  held  that  churchwardens  have  power  to  bind  their 
successors  and  the  parishioners  whom  they  represent  in  matters 
beneficial  to  the  church  and  parish  (q). 

persons  to  make  claims  and  receive  payment  for  injury  to  the  church  or  its  property 
under  the  Riot  (Damages)  Act,  1886  (49  &  50  Viet.  c.  38),  s.  7.  Military  colours 
presented  to  a  church  are  vested  in  them  :  Vincent  v.  Eyton,  [1897]  P.  1. 

(/)  Fowke  v.  Berington,  [1914]  2  Ch.  308,  325,  following  Fry  v.  Treasure  (1865), 
2  Moo.,  P.  C,  (N.  S.)  539.  See  also  as  to  joining  a  new  churchwarden  Marriott  v. 
Tarpley  (1838),  9  Sim.  279,  and  as  to  position  of  succeeding  churchwardens  Harris 
v.  Perkins  (1882),  7  P.  D.  161. 

(g)  Ritcliings  v.  Cordingky  (1868),  L.  R.,  3  A.  &  E.  113. 

(h)  St.  Sepulchre  (Vicar)  v.  Churchwardens  (1879),  5  P.  D.  64. 

(i)  Bradford  v.  Fry  (1878),  4  P.  D.  93. 

(k)  Klenck  v.  Farris  (1905),  69  J.  P.  41. 

(I)  Prideaux,  135  ;  Ayl.  Parerg.  171. 

(m)  Prideaux,  136  ;  Vin.  Abr.  Churchwardens. 

(n)  Hawk.,  P.  C.,  Appeals,  Sect.  44. 

(o)  Jackson  v.  Adams  (1835),  2  Bing.,  N.  C.  402. 

(p)  Liddell  v.  Beal  (No.  2)  (1860),  14  Moo.,  P.  C.  1. 

(q)  Martin  v.  Nutkin  (1724),  2  P.  Wms.  266. 
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Aliens,  Jews,  children  of  ten  years  of  age,  and  persons 
convicted  of  fraud,  felony,  and  perjury  are  not  qualified  to  serve 
as  churchwardens  (r). 

The  following  are  not  compelled  to  serve  as  churchwardens  : — 
peers  of  the  realm  by  reason  of  their  dignity  ;  clergymen  by 
reason  of  their  order  and  Parliament  men  (i.e.,  M.P.'s)  by 
reason  of  their  privilege  (s)  ;  sheriffs  (t)  ;  dissenting  (u)  and 
Roman  Catholic  (x)  ministers  ;  barristers,  solicitors,  and 
officers  of  the  High  Court  (y)  ;  aldermen  (z)  ;  registered 
medical  (a)  and  dental  (b)  practitioners  ;  apothecaries  while 
exercising  their  art  and  free  of  their  company  (c)  ;  registrars  of 
births,  marriages,  and  deaths  (d)  ;  Commissioners  of  Income 
Tax  (e)  ;  commissioners,  collectors,  officers,  clerks,  or  other 
persons  in  the  Customs  ( / )  or  Inland  Revenue  (g]  ;  the 
Postmaster-General  and  other  officers  of  the  Post  Office  (h)  ; 
inspectors  of  factories  (i) ;  Naval  Coast  Volunteers  (k)  and  Royal 
Naval  Volunteers  (I)  ;  members  of  the  Army  Reserve  (m),  the 
Militia  (n),  and  the  Territorial  Force  (o).  All  the  above,  though 
they  can  claim  exemption,  are  eligible  to  serve  if  willing  to  do 
so.  No  person  is  bound  to  serve  the  office  in  two  parishes  at 
once  (p). 

Dissenters  and  Roman  Catholics  may  be  appointed  church- 
wardens, and  are  qualified  to  serve,  if  they  are  prepared  to  make 
the  necessary  declaration  (q),  but  if  they  are  appointed  and  have 
any  scruple  to  take  the  office,  in  view  of  the  declaration  or  other 
duties,  they  may  execute  the  office  by  deputy,  provided  such 
deputy  be  duly  approved  (rr ). 

In  the  case  of  Adey  v.  Theobald  (ss)  Dr.  Phillimore  refused 
on  general  grounds  to  compel  a  Quaker  to  serve  by  himself  or 
deputy,  and  ordered  a  fresh  election.  The  learned  judge 
said  :  "I  infer  from  the  dictum  of  Lord  Stow  ell  in  the  case  of 

(r)  Anthony  v.  Seger  (1789),  1  Hagg.  Cons.  10  ;  4  &  5  Win.  4,  c.  76,  s.  78. 
(s)  Gibs.  Cod.  215. 

(t)  Stephenson  v.  Langston  (1804),  1  Hagg.  Cons.  379. 
(u)  1  Wm.  3.  c.  18,  s.  8  ;  52  Geo.  3,  c.  155,  s.  9. 
(x)  31  Geo.  3.  c.  32,  s.  8. 

(y)  Stampers  Case  (1623),  2  Roll.  Rep.  368  ;  Dr.  Pordage's  Case  (1680),  2  Keb. 
579  ;  Com.  Dig.  tit.  Attorney,  B.  15  ;  Abdy's  Case  (1640),  Cro.  Car.  585. 
(z)  Abdy's  Case,  supra. 

(a)  21  &  22  Viet.  c.  90,  s.  35. 

(b)  41  &  42  Viet.  c.  33,  s.  30. 

(c)  6  &  7  Wm.  3,  c.  4,  ss.  1,  2. 

(d)  7  Wm.  4  &  1  Viet.  c.  22,  s.  18. 

(e)  5  &  6  Viet.  c.  35,  s  35, 
(/)  39  &  40  Viet.  c.  36,  s.  9. 
(g)  53  &  54  Viet.  c.  21,  s.  8. 
(h)  8  Edw.  7,  c.  48,  s.  43. 

(i)  1  Edw.  7,  c.  22,  s.  118(6) 

(k)  16  &  17  Viet.  c.  73,  s.  8. 

(1)  22  &  23  Viet.  c.  40,  s.  7. 

(m)  45  &  46  Viet.  c.  48,  s.  7. 

(n)  45  &  46  Viet.  c.  49.  s.  41. 

(o)  7  Edw.  7,  c.  9,  s.  23  (4). 

(p)  Stephenson  v.  Langston,  supra,  at  p.  383  (n.). 

(q)  Johnson  v.  Littler  (1914),  The  Times,  May  26th. 

(rr)  Toleration  Act,  1688  (1  Will.  3,  c   18),  s.  5,  and  31  Geo.  3,  c.  32,  s.  8. 

(ss)  (1836),  1  Curt.  447. 
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Anthony  v.  Seger  (t),  that  there  is.  a  discretion  in  the  court 
whether  it  should  feel  itself  called  upon  to  enforce  the  perform- 
ance of  these  duties.  I  do  not  mean  to  say  that  all  dissenters 
are  exempted,  nor  to  specify  whether  any,  or,  if  any,  what  class 
are  exempted.  If  the  case  comes  before  me,  it  will  be  time  to 
distinguish  according  to  circumstances  and  facts  ;  but  the 
Society  of  Friends  are  known, — they  are  a  marked  and  peculiar 
caste, — and,  having  the  means  of  knowing  the  conscientious 
scruples  of  this  sect,  a  judge  of  an  ecclesiastical  court  ought 
seriously  to  pause,  not  only  before  he  attempts  to  violate  the 
religious  scruples  of  this  class  of  persons,  but  also  for  the 
purpose  of  asking  himself  whether  he  can  conscientiously  admit 
into  the  bosom  of  our  Church  persons  who  are  disqualified  from 
obeying  her  directions,  and  giving  full  force  and  effect  to  her 
institutions  and  ordinances." 

With  the  above  exceptions,  it  may  be  stated  generally  that 
every  resident  parishioner  must  serve  the  office  of  church- 
warden, if  legally  appointed  or  elected  (u),  and  where  one  had 
been  chosen  churchwarden  and  excused  upon  the  payment  of  a 
fine,  and  another  appointed  in  his  place  at  the  same  vestry 
meeting,  it  was  held  that  the  person  secondly  chosen  was  bound 
to  serve,  and  that  the  circumstances  in  which  he  was  chosen 
did  not  make  his  service  optional  (x). 

A  person  who  is  not  resident  nor  the  occupier  of  any  house 
or  land  in  the  parish  is  not  legally  qualified  to  serve,  and  where 
such  a  person  was  nominated,  the  court  issued  a  mandamus 
to  the  rector  to  nominate  another  (y).  The  question  what 
constitutes  residence  for  this  purpose  has  been  the  subject  of 
conflicting  decisions  both  of  the  ecclesiastical  and  civil  courts, 
but  it  has  been  laid  down  in  the  most  recent  case  that  living 
and  residing  within  the  parish  in  the  ordinary  way  is  a  necessary 
qualification.  Rateable  occupation,  or  occupation  of  business 
premises,  or  the  fact  that  part  of  a  farm  is  in  the  parish,  the 
house  being  in  another,  is  not  sufficient  (z). 

It  seems  that  a  churchwarden  who  during  the  continuance 
of  his  office  ceases  to  reside  in  the  parish  does  not  ipso  facto 
cease  to  be  churchwarden,  although  it  is  a  good  ground  for 
appointing  another  in  his  place  (a). 

The  89th  canon,  which  prescribes  the  mode  of  choosing  church- 
wardens, speaks  of  them  as  two  in  number,  the  minister  in  the 
case  of  disagreement  choosing  one  and  the  parishioners  another  ; 
and  in  all  statutes  where  they  are  mentioned }  it  is  invariably 

(t)  (1789),  1  Hagg.  Cons.  10. 

(u)  Deafness  is  no  ground  for  exemption  :  Cooper  v.  Allnutt  (1820),  3  Phill.  165. 

(a:)  Birnie  v.  Wetter  (1831),  3  Hagg.  Eccl.  474. 

(y)  In  re  Barlow  (1862),  30  L.  J.,  Q.  B.  271. 

(z)  £.  v.  Bredwardine  Churchwardens,  [1920]  1  K.  B.  47,  following  R.  v. 
Harding  (1889),  6  T.  L.  R,  53,  and  R.  v.  Cree  (1892),  67  L.  T.  556  ;  but  see  R.  v. 
Poynder  (1823),  1  B.  &  C.  178  ;  A.-G.  v.  F water  (1804),  10  Ves.  Jr.  335  ;  R.  v.  Town- 
son  ( 1908),  24  T.  L.  R.  690 ;  and  cf.  Meyers  v.  Hennell,  [1912]  2  Ch.  259.  In  the  City 
of  London  the  matter  is  governed  by  a  special  custom  which  does  not  necessi- 
tate living  in  the  parish  :  Stephenson  v.  Langston  (1804),  1  Hagg.  Cons.  379. 

(a)  Ganvill  v.  Utting  (1845),  9  Jur.  1081. 

C,  12 


Other 
resident 
parishioners 
must  serve. 


What  con- 
stitutes 
residence. 


Number  of 
church- 
wardens. 


178 


ECCLESIASTICAL    OFFICERS,    SERVANTS,    ETC. 


in  the  plural  number  ;  yet  a  custom  will  prevail,  even  where 
opposed  to  the  words  of  the  canon  (6).  Thus  a  custom  that 
the  churchwardens  elected  by  the  parishioners  should  be  two, 
representing  separate  portions  of  the  parish,  is  good  (b)  ;  and 
if  there  is  a  custom  in  a  parish  that  there  shall  be  only  one 
churchwarden,  it  may  be  good  (c)  for  the  reason  that  such  a 
custom  might  have  existed  before  the  canon,  and  in  that  case 
could  not  have  been  destroyed  or  varied  by  it.  But  a  custom 
that  there  should  be  no  churchwardens  is  necessarily  bad  (d). 

Election  of.  Having  thus  defined  what  churchwardens  are,  and  who  may 
be  appointed  to  the  office  and  become  qualified  to  act,  we 

How  chosen,  proceed  to  speak  of  the  method  of  their  election.  It  is  directed 
by  the  89th  canon,  that  all  churchwardens  shall  be  chosen  by  the 
joint  consent  of  the  minister  (e)  and  the  parishioners,  if  it  may 
be  :  but  if  they  cannot  agree  upon  such  a  choice,  then  the 
minister  shall  choose  one  and  the  parishioners  another,  and 
without  such  a  joint  or  several  choice  none  shall  take  upon 
them  to  be  churchwardens.  At  the  present  time  the  mode  of 
choosing  churchwardens  is  wholly  regulated  by  custom,  which 
may  in  some  cases  have  existed  independently  of  the  canon, 
and  probably,  in  many  other  cases,  sprung  up  in  consequence 
of  it  ;  and  the  only  question  could  be,  what  is  the  customary 
or  common  law  method  that  is  to  prevail  in  the  absence  of 
any  special  custom  satisfactorily  proved,  and  that  customary 
method  has  been  held  to  be  the  same  as  that  directed  or  affirmed 
by  the  canon  (/). 

In  many  parishes  there  exist  special  customs,  covering,  inter 
alia,  the  number  of  churchwardens,  the  class  or  individuals  by 
whom  they  are  chosen,  and  the  method  of  choosing.  These 
customs  being  special  in  each  case  and  requiring  to  be  clearly 
and  satisfactorily  proved  in  each  case,  it  does  not  appear 
profitable  to  go  into  the  numerous  decisions  in  detail  (g). 
Any  dispute  as  to  the  custom  must  be  tried  by  the  common 
law  courts,  the  ecclesiastical  courts  having  no  jurisdiction  (h). 
Where  the  incumbent  is  inhibited  under  the  Benefices  Act, 

(6)  R.  v,  Johnson  (1888),  4  T.  L.  R.  771.  A  divergence  from  the  usual  practice 
is  not  uncommon. 

(c)  R.  v.  Hinckley  (Inhabitants)  (1810),  12  East,  361. 

(d)  R.  v.  Wix  (Inhabitants)  (1831),  2  B.  &  Ad.  197. 

(e)  A  perpetual  curate  is  the  minister  for  this  purpose  :  E.  v.  Allen  (1872),  L.  R., 
8  Q.  B.  69. 

(/)  Slocombe  v.  St.  John  (1829),  Croydon  Summer  Assizes,  per  Park,  J.  (not 
reported) ;  and  see  as  to  the  force  of  the  canon  the  remarks  of  Coke,  C.J.,  in  God. 
162. 

(g)  Among  the  reported  cases  are  the  following  :  as  to  number,  R.  v.  Hinckley 
(Inhabitants)  (1810),  12  East,  361  ;  R.  v.  Wix  (Inhabitants)  (1831),  2  B.  &  Ad.  197  ; 
Bremner  v.  Hull  (1866),  L.  R.,  1  C.  P.  748  ;  R.  v.  Johnson  (1888),  4  T.  L.  R.  771 ;  as 
to  class  by  whom  chosen,  R.  v.  Rees  (or  Rice)  (1697),  1  Ld.  Raym.  138  (general 
custom  in  London  for  both  to  be  appointed  by  the  parish,  per  Holt,  C.J.) ;  Shirley 
v.  Brown  (1632),  2  Roll.  Abr.  287  (both  by  parish) ;  Catten  v.  Barwick  (1718),  1  Str. 
145  (one  by  parson,  one  by  two  retiring  churchwardens) ;  Peeler  v.  Edmonds  (1622), 
2  Roll.  Rep.  264  (one  by  lord  of  the  manor) ;  as  to  class  and  method  of  choosing, 
Gibbs  v.  Flight  ( 1846),  3  C.  B.  58 1  (select  vestry,  new  junior  churchwarden  to  be  senior 
next  year) ;  R.  v.  St.  James'1,  Westminster,  Churchwardens  (1836),  5  A.  &  E.  391. 

(h)  Peeter  v.  Edmonls  (1622),  2  Roll.  Rep.  264  ;  Williams  v.  Vaughan  (1748) 
1  W.  Black.  28 
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1898,  s.  9  (i),  it  would  appear  that  his  duties  in  connection  with 
the  appointment  of  churchwarden  devolve  upon  the  curate, 
and  semble  this  is  so  in  other  cases  of  suspension  ab  officio  et 
beneficio  (k). 

The  ordinary  method  of  conducting  the  election  of  a  church-  Election, 
warden  by  the  parishioners,  where  no  special  custom  exists,  is 
similar  to  that  by  which  all  other  matters  in  vestry  are  deter- 
mined. The  proper  place  to  hold  the  election  is  some  conve- 
nient place  in  the  precincts  of  the  church.  The  incumbent 
has  the  right  to  preside  at  the  election,  but  has  no  vote  as  a 
parishioner,  though  it  appears  that  as  chairman  he  has  a  casting 
vote  (?). 

At  an  election  of  churchwardens  in  open  vestry  under 
Sturges  Bourne's  Act  (m)  a  poll  may  legally  be  demanded  (n), 
but  this  is  not  so  in  the  case  of  vestries  constituted  under  the 
Metropolis  Local  Management  Act,  1855  (o).  In  the  former 
case,  every  rated  inhabitant,  whether  previously  present  at 
the  vestry  or  not,  has  a  right  to  come  in  and  vote  (n). 

The  proceedings  may  be  regulated  by  custom  ;    as,  if  there  Proceedings 
be  a  custom  to  close  the  poll  for  the  election  at  some  particular  ^aele^lon 
time,  and  that  a  reasonable  time,  it  is  good  :  and  the  parishioners  Jugulated  by 
must  tender  their  votes  within  it(p).     But  the  time  of  the  closing  custom, 
of  the  poll  is  in  general  within  the  discretion  of  the  incumbent, 
provided  that  the  discretion  is  reasonably  exercised.     Unless  it 
is  shown  that  the  result  of  the  election  would  have  been  different 
had  the  poll  been  kept  open,  and  where  there  has  been  con- 
siderable delay  in  questioning  the  election,  it  seems  that  the 
court  will  not  interfere  (q).     The  fact  that  no  poll  has  ever  been 
demanded  is  not  evidence  of  a  custom  to  exclude  the  granting 
of  a  poll  when  properly  demanded  (r).     The  chairman  of  a 
vestry  meeting,  held  for  the  purpose  of  taking  a  poll  for  the 
election  of  a  churchwarden,  has  no  power  to  close  the  poll  on 
account  of  disturbance  (s),  nor  to  refuse  to  put  a  proper  amend- 
ment, nor   to   declare   any  one   elected   without   putting  the 
question  to  the  meeting  (t). 

(i)  61  &  62  Viet.  c.  48.  It  appears  to  come  within  the  definition  '*  ecclesiastical 
duties  "  in  the  Pluralities  Acts  Amendment  Act,  1885  (48  &  49  Viet.  c.  54),  s.  2, 
as  being  a  duty  which  any  clergyman  holding  a  benefice  is  bound  by  law  to  perform. 

(k)  Cf.  Hubbard  v.  Penrice  (1746),  2  Str.  1245  ;  and  Finder  v.  Barr  (1854),  4  E.  & 
B.  105. 

(1)  Wilson  v.  M'Math  (1819),  3  Phill.  67  ;  R.  v.  D'Oyky  (1840),  12  A.  &  E.  139  ; 
R.  v.  Bishop  of  Salisbury,  [1901]  1  Q.  B.  573,  2  K.  B.  225  :  the  above  appears 
to  be  the  effect  of  these  three  decisions.  Sturges  Bourne's  Act  (58  Geo.  3,  c.  69), 
while  governing  the  procedure,  does  not  confer  a  vote  on  the  incumbent  as 
parishioner. 

(m)  58  Geo.  3,  c.  69. 

(n)  R.  v.  St.  Mary,  Lambeth,  Churchwardens  (1838),  3  N.  &  P.  416. 

(o)  R.  v.  Tooting  Graveney  Vestry  (1892),  8  T.  L.  R.  555. 

(p)  R.  v.  Bishop  of  Winchester  (1806),  7  East,  573. 

(q)  R.  v.  Handborough  (Churchwardens)  (1877),  37  L.  T.  400;  or,  at  any  rate, 
unless  it  is  shown  that  persons  entitled  to  vote  were  prevented  from  voting  :  R. 
v.  St.  Mary,  Lambeth  (Rector)  (1838),  3  N.  &  P.  416  ;  and  cf.  Ex  parte  Joyce  (or 
Man-by)  (1854),  3  E.  &  B.  718. 

(r)  Campbell  v.  Maund  (1836),  5  A.  &  E.  865. 

(s)  R.  v.  Graham  (1861),  9  W.  R.  738. 

(0  R.  v.  Hagbourne  (Vicar)  (1886),  51J.  P.  276. 


180  ECCLESIASTICAL    OFFICERS,    SERVANTS,    ETC. 

Legality  of  It  may  be  stated  generally,  that  the  legality  or  illegality 

election  of,       of  an  election  of  churchwardens  will  be  determined  by  the  courts 
the  common"7  °^  common  law  (u)  in  the  same  manner  as  other  elections  of  the 
law  courts.       same  character,  and  this  upon  application  for  a  mandamus  (x)  ; 
and  not  only  the  legality  of  the  election,  but  also  of  the  votes 
given  at  it.     And  if  the  minister,  or  the  parishioners,  or  the 
parties  by  whom  the  election  is  to  be  made,  should  neglect  to 
elect  or  nominate  churchwardens,  the  ordinary  cannot  inter- 
fere :  but  the  remedy  is  in  the  same  manner,  and  they  could  be 
compelled  to  act  by  mandamus  (y). 

And  so  in  a  case  where  the  churchwarden  nominated  by  the 
rector  was  said  to  be  not  properly  qualified,  and  it  was  desired  to 
question  the  validity  of  the  appointment  on  this  ground,  it  was 
said  that  the  proper  course  would  be  to  apply  for  a  mandamus 
to  the  rector  to  nominate  a  churchwarden  ;  and  that  a  quo 
warranto  would  not  lie  for  usurping  the  office  of  churchwarden(s). 
How  the  So  where  it  is  contended  that  churchwardens  have  been 

question  of  a  improperly  nominated  or  elected,  the  most  proper  and  con- 
election  may  venient  course  would  seem  to  be  for  the  party  complaining  of 
be  tried.  such  election  to  apply  for  a  mandamus  commanding  the  rector 
and  churchwardens,  or  such  of  them  to  whom  the  same  should 
of  right  belong,  to  convene  a  meeting  in  vestry  of  the  inhabitants 
for  the  election  of  a  churchwarden  for  the  remainder  of  that 
year.  This  course  having  been  taken,  and  it  appearing  satis- 
factorily to  the  court  upon  affidavits  that  the  proceedings  of  the 
election  had  been  irregular,  the  court  granted  a  mandamus  to 
such  effect,  Lord  Denman  observing  :  "  There  is  no  other 
remedy  in  this  case  so  far  as  I  can  see  ;  no  mode  of  trying  the 
right  by  action,  because  the  office  is  not  one  of  profit.  If  there 
has  been  an  improper  election  it  is  not  desirable  that  the  rates 
should  remain  in  the  hands  of  those  who  may  have  been  parties 
to  such  wrongful  election  ;  if  the  election  be  void,  still  there  are 
circumstances  which  render  it  fit  that  the  parties  should  make 
a  return  and  show  how  it  is  maintainable  ;  the  matter  may  then 
be  put  into  a  proper  train  of  inquiry.  I  give  this  as  my  opinion, 
because  I  do  not  at  present  see  any  other  mode  of  correcting 
that  which  may  have  been  an  improper  proceeding."  And  in 
this  case,  Sir  William  Follett  having  referred  to  Anthony  v. 
JSeger  (a)  as  showing  that  resort  might  be  had  to  the  ecclesias- 
tical court,  Littledale,  J.,  observed,  "  I  do  not  see  my  way  so 
clearly  to  any  other  remedy  as  to  say  that  a  mandamus  ought 
not  to  go  "  (6). 

But  the  court  will  not  grant  a  mandamus  unless  it  appear  that 
a  sufficient  number  of  votes  to  turn  the  election  have  been 

(u)  Williams  v.  Vaughan  (1748),  1  W.  Black.  28  ;  R.  v.  Rector  of  Birmingham 
(1837),  7  A.  &  E.  254  ;  Burn  E.  L.  1420. 

(x)  JR.  v.  Bishop  of  Winchester  (1806),  7  East,  573. 

(y)  R.  v.  Wix  (Inhabitants]  (1831),  2  B.  &  Ad.  197. 

(z)  In  re  Barlow  (1862),  30  L.  J.,  Q  B.  271 ;  R.  v.  Dawbeny  (1743),  2  Str.  1196 ; 
E  v.  Shepherd  (1791),  4  T.  R.  381. 

(a)  (1789),  1  Hagg.  Cons.  10. 

(6)  R.  v.  Rector  of  Birmingham  (1837),  7  A.  &  E.  254;  Green  v.  R.  (1876),  1  App, 
Cas.  513. 
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rejected  ;  for,  in  such  a  case,  it  must  be  shown  that  the  pro- 
ceedings at  the  election  were  illegal,  and  also  that  the  result 
would  have  been  different  had  the  votes  improperly  rejected 
been  received  (c). 

The  mode  of  electing  church  or  chapel  wardens  as  directed  by  Appointment 
the  Church  Building  and  New  Parishes  Acts  is  not  uniform.         of  church- 


59  Geo.  III.  c.  134  (d)  directs  that  in  every  district  parish,  or 
division  of  any  district  parish,  or  parish  chapelry,  or  consoli-  built  churches 
elated  chapelry,  in  which  any  church  should  be  built,  acquired,  and  chapels. 
or  appropriated  under  the  provisions  of  that  Act  or  the  Act  of  j?9  1(^0<  3> 
1818,  in  which  there  should  be  no  distinct  vestry  belonging  to 
such  district,  a  select  vestry,  consisting  of  so  many  persons  as  By  select 
should  be  directed  by  the  Commissioners  in  that  behalf,  should  vestl7- 
be  appointed  by  them,  with  the  advice  of  the  bishop  of  the 
diocese,  out  of  the  substantial  inhabitants  of  the  district,  or 
district  or  consolidated  chapelry,  for  the  care  and  management 
of  the  concerns  of  the  church  or  chapel,  and  all  matters  and 
things  relating  thereto  :    and  that  such  select  vestry  should 
annually  elect  the  church  or  chapel  warden  to  be  named  on  the 
part  of  the  parish  or  chapelry,  and  that  they  should  also  elect 
new  members  of  the  select  vestry  as  vacancies  might  arise. 
The  other  churchwarden  in  these  cases  is  to  be  appointed 
absolutely  by  the  incumbent. 

In  respect  to  churches  and  chapels  built  under  the  provisions   1  &  2  Will.  4, 
of  1  &  2  Will.  IV.  c.  38,  it  is  directed  that  two  fit  persons  shall  £  3^inister 
be  appointed  churchwardens  for  every  such  church  or  chapel,  and  renters1 
to  be  chosen,  one  by  the  incumbent  for  the  time  being,  and  the  of  pews. 
other  by  the  renters  of  pews  (e).     A  person  must  reside  within 
the  parish  in  order  to  qualify  for  election  (/  ). 

In  the  case  of  chapels  of  ease,  which  are  made  independent 
under  the  powers  of  this  latter  Act,  and  also  in  the  case  of 
churchwardens  appointed  under  the  New  Parishes  Act,  1843  (g), 
it  is  directed  that  churchwardens  shall  be  chosen,  one  by  the 
minister,  and  one  by  the  persons  exercising  the  powers  of  vestry 
in  such  new  parish  ;  and  that  such  persons  shall  be  members  of 
the  Established  Church  (h). 

By  8  &  9  Viet.  c.  70,  passed  to  amend  the  Church  Building  8  &  9  Viet. 
Acts,  it  is  enacted  that,  anything  in  the  earlier  Church  Building  ^  7^inister 
Acts  to  the  contrary  notwithstanding,  in  all  cases  not  otherwise  ^dhouse- 
expressly   provided   for,    two    fit    persons    shall   be    annually  holders  of 
appointed  churchwardens  for  the  church  of  any  district  or  district. 
consolidated  chapelry  already  or  thereafter  formed,  such  persons 
residing  within  the  same  :   the  first  appointment  to  take  place 
within  two  months  after  the  formation  of  the  chapelry,  at  a 
meeting  of  the  minister  and  householders  of  the  district,  to  be 

(c)  Ex  parte  Joyce  (or  Mawby]  (1854),  3  E.  &  B.  718  ;  R.  v.  Handboro  ;gh  (Church- 
wardens) (1877),  37  L.  T.  400. 

(d)  The  Church  Building  Act  of  1819,  s.  30. 

(e)  The  Church  Building  Act,  1831,  s.  16. 
(/)  It.  v.  Cree  (1892),  57  L.  T.  556. 

(g)  6  &  7  Viet.  c.  37,  s.  17. 
(h)  Sect.  25. 
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summoned  as  the  minister  may  direct  :  and  every  subsequent 
appointment  to  take  place  at  a  meeting  summoned  as  if  it 
were  the  vestry  meeting  of  a  parish — one  of  such  churchwardens 
to  be  nominated  by  the  incumbent,  and  the  other  by  the  house- 
holders (i).  Thus  appointed  they  are  to  appear  and  be  admitted, 
and  their  duties  are  to  collect  the  pew-rents  and  pay  the  salaries 
to  the  minister  and  clerk,  and  to  do  all  other  acts  necessary  for 
the  management  and  good  order  of  the  church,  and  for  the 
recovery  of  the  pew-rents  ;  they  are  also,  together  with  the 
minister,  to  have  the  disposal  of  the  offertory  money  in  the 
same  manner  as  the  churchwardens  of  a  parish  church  (k). 
The  same  Act  provides  that,  in  cases  not  otherwise  provided 
for,  churchwardens  shall  be  annually  appointed  for  any  new 
church  (without  a  district)  built  or  to  be  built  on  a  site  of  which 
the  Commissioners  have  accepted  the  conveyance,  in  the  same 
manner  and  at  such  times  and  with  such  duties  as  last  directed, 
except  that  one  of  them  is  to  be  chosen  by  the  minister,  and 
the  other  by  the  renters  of  pews  ;  or  if  there  are  no  rented 
pews,  the  minister  is  to  choose  both  churchwardens,  provided 
that  if  such  new  church  should  be  made  the  church  of  a  distinct 
and  separate  parish,  district  parish,  district  chapelry  or  con- 
solidated chapelry,  then  the  provisions  relating  to  the  church- 
wardens in  such  cases  shall  thenceforth  apply  to  such  church  (?). 

But  although  the  new  districts  and  new  parishes  are  em- 
powered to  elect  churchwardens  for  their  own  separate  ecclesi- 
astical affairs,  yet  the  inhabitants  still  retain  their  right  to  vote 
in  the  election  of  a  churchwarden  for  the  mother  parish  ;  for 
the  churchwardens  of  the  original  parish  had  other  duties  to 
perform  besides  those  which  are  strictly  ecclesiastical  ;  which 
duties  apply  to  the  whole  of  the  original  parish,  and  they  could 
not  be  said  to  be  exclusively  ecclesiastical  officers.  The  clauses 
in  the  Acts,  which  declare  that  new  parishes  shall  in  certain 
cases  be  distinct  for  all  ecclesiastical  purposes,  do  not  therefore 
affect  the  case  (m). 

When  a  parish  has  been  divided  under  a  private  Act  the  right 
of  the  parishioners  in  the  newly  constituted  parish  to  elect  the 
churchwardens  will  depend  on  the  special  provisions  of  the 
Act  (n). 

Churchwardens,  being  thus  elected,  are  in  the  next  place  to 
appear  and  present  themselves  to  be  sworn  into  their  office  at 
the  next  visitation  after  their  election,  which  shall  be  held  either 
by  the  bishop,  archdeacon,  or  other  ordinary,  and  until  they 
are  so  sworn  they  can  do  no  legal  act  (o).  A  declaration  is  now 
substituted  for  the  oath  of  office  (p). 


(i)  A  lodger  is  not  a  householder  :  Searell  v.  Rowland-son  (1888),  Trist.  50. 
(k)  The  Church  Building  Act,  1845,  s.  6. 
(I)  Sect.  7. 

(m)  R.  v.  Stevens  (1863),  32  L.  J.,  Q.  B.  90 ;  R.  v.  Archdeacon  of  Exeter  (1863),  1 1 
W.  R.  262. 

(n)  Green  v.  R.  (1876),  1  App.  Cas.  513. 

(o)  Cf.  Canon  118. 

(p)  5  &  6  Will.  4,  c.  62,  s.  9. 
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The  old  churchwardens  continue  in  office  until  the  new  ones  Old  church- 
have  subscribed  the  declaration  ;    and  so  entirely  that  they  wardens  in 
would  be  liable  to  penalties  for  not  doing  such  acts  as  church-  newliave1 
wardens  are  bound  to  perform,  although  a  new  churchwarden  declared, 
had  been  duly  elected,  but  had  not  subscribed.     In  a  case 
where  a  new  churchwarden  had  been  duly  elected,  but  had  not 
acted  as  such,  nor  made  the  declaration,  and  the  old  church- 
warden had  refused  to  do  any  act  for  two  years,  and  had  con- 
tended that  he  was  not  bound  to  fill  the  office  longer  than 
during  the  one  year  for  which  he  was  elected,  an  information 
was  preferred  against  him  for  neglecting  to  sign  the  list  of 
persons  for  the  parish.     The  justices,  on  the  hearing  of  the 
information,  convicted  and  fined  him.     And  upon  a  case  stated 
for  their  opinion,  the  Court  of  Queen's  Bench,  though  with 
some  reluctance,  on  account  of  the  hardship  of  the  case,  affirmed 
the  conviction  (q).     Even  if  the  old  churchwardens  should  be 
re-elected,  they  must  still  be  re-sworn  :    yet  any  act  done  by 
them  before  they  were  so  sworn  would,  it  is  presumed,  be  legal 
and  valid,  as  being  done  in  their  character  of  old  churchwardens, 
no  new  ones  having  been  sworn.     And  this  has  been  so  decided 
in  a  case  in  which  it  was  objected  to  a  churchwarden  plaintiff 
that  he  had  not  made  the  prescribed  declaration.     His  pre- 
decessor, who  had  made  the  declaration  in  the  previous  year, 
was  willing  to  be  substituted ;  and  on  such  substitution  being 
made  it  was  held  to  be  no  valid  objection  that  such  predecessor 
had  made  no  fresh  declaration,  as  he  remained  in  office  under  his 
declaration  until  he  had  a  properly  constituted  successor  (r). 
The  duty  of  the  ordinary  in  this  respect  is  purely  ministerial,   As  to 
and  he  is  not  to  be  the  judge  of  the  fitness  of  the  person  pre-  |£e  officTof 
sented  to  him  (if  no  statutory  or  common  law  disability  attaches  the  ordinary 
to  such  person)  on  the  ground  of  character  or  conduct  (s).     Yet  is  only 
no  act  can  be  so  completely  ministerial  as  not  to  leave  discretion  r 
to  refuse  to  join  in  an  illegal  act  ;   so  that  if  the  parish  were  to 
return  one  absolutely  disqualified,  as  a  Jew  child  under  ten 
years  old,  or  one  convicted  of  felony,  the  ordinary  would  be 
bound  to  reject  him  (t).     If  the  archdeacon  or  other  ordinary 
should  refuse  to  swear  him  in,  a  mandamus  would  be  imme- 
diately  granted  to  compel  him  to  do  so  (u)  ;   and  the  only  good  by  man- 
return  that  could  be  made  to  such  a  mandamus  would  be  that  damus. 
the  party  apply  ing  for  it  had  not  been  duly  elected  (x),  the  only 
question  which  it  concerns  the  ordinary  to  inquire  into  being 
whether  the  party  who  presents  himself  to  be  sworn  was  duly 
elected,    and   this    would    of   course   include   the  question  as 
to  qualification.     And  if   two  sets  of  churchwardens  present 


(q)  Bray  v.  Somer  (1862),  31  L.  J.,  M.  C.  135. 

(r)  Bremner  v.  Hull  (1866),  L.  R.,  1  C.  P.  748. 

(s)  R.  v.  Bishop  ofSarum,  [1916]  1  K.  B.  466  (in  which  case  a  mandamus  was 
directed  to  issue),  following  S.  v.  Rees  (or  Rice)  (1697),  1  Ld.  Raym.  138;  R,v, 
Sowter,  [1901]  1  K.  B.  66,  396. 

(t)  Anthony  v.  Seger  (1789),  1  Hagg.  Cons,  10. 

(w)  Com.  Dig.  Mandamus  A.  ;  Gibs.  Cod.  216  ;  cf.  note  (s). 

(x)  R.  v.  Williams  (1828),  8  B.  &  C.  681. 


themselves. 
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themselves  to  the  ordinary,  each  having  a  colourable  title,  it 
seems  that  he  must  swear  them  both  (y).  For  a  rule  nisi 
having  been  obtained  for  a  mandamus  to  an  archdeacon  and 
surrogate  to  swear  in  certain  persons  as  churchwardens  and 
sidesmen  of  a  parish,  it  appeared  by  affidavit  that  the  parties 
were  colourably  elected,  but  that  the  validity  of  the  election 
was  disputed  :  that  there  was  an  usage  in  the  archdeaconry  to 
swear  in  the  parties  elected  on  a  certain  day  subsequent  to  the 
election,  appointed  annually  by  the  archdeacon  ;  and  that  the 
surrogate,  being  applied  to  immediately  after  the  election  to 
swear  in  the  parties,  had  said  that  they  must  wait  till  the  day 
appointed,  but  that  he  would  not  disobey  a  mandamus  from  the 
court ;  held,  that  this  was  a  refusal,  and  that  the  usage,  if  a  good 
one,  should  be  returned  to  the  mandamus,  and  the  court  made 
the  rule  absolute  without  entering  into  the  question  of  the 
validity  of  the  election  (y}. 

The  duty  of  admitting  persons  to  the  office  of  churchwarden 
is  primarily  one  for  the  archdeacon,  but  when  the  archdeacon  is 
inhibited,  during  the  period  of  the  bishop's  triennial  visitation, 
from  exercising,  inter  alia,  this  jurisdiction,  the  power  and 
duty  devolves  on  the  bishop,  and  a  mandamus  will  not  issue  to 
the  archdeacon  to  admit  (z). 

Fees  are  customarily  payable  by  the  churchwardens  when 
they  attend  at  the  archdeacon's  visitation  to  make  their 
declaration. (a).  And  fees  may  be  legally  claimed  even  if  the 
churchwardens  do  not  personally  attend  the  visitation,  but  are 
allowed  to  send  their  presentments  through  the  post.  The  legal 
foundation  of  such  fees  would  be  the  custom  ;  and  the  courts 
would  apparently  uphold  the  payment  of  such  fees  as  were  of 
reasonable  amount,  even  if  such  amount  had  not  been  always 
fixed  and  ascertained  (b).  But  such  fees  cannot  be  recovered 
against  churchwardens  who  have  no  funds  and  are  without  the 
means  of  obtaining  them  (c). 

In  an  action  of  ejectment  brought  by  churchwardens  and  over- 
seers under  59  Geo.  III.  c.  12,  to  recover  lands  belonging  to  the 
parish,  proof  that  they  have  acted  in  that  capacity  is  sufficient 
without  proof  of  their  appointment  (d) ;  and  proof  that  a  party 
holds  the  office  of  churchwarden  is  primd  facie  evidence  of  his 
having  been  lawfully  appointed,  even  where  the  question  turns 
upon  his  title  to  lands  in  his  capacity  of  churchwarden  (e). 

Where    one   churchwarden   refuses    to   allow   the    other   to 


(y)  R.  v.  Archdeacon  of  Middlesex  (1835),  3  A.  &  E.  615.  In  view  of  the  purely 
ministerial  nature  of  the  act,  the  court  in  earlier  times  not  infrequently  granted  a 
rule  absolute  in  the  first  instance  :  Ex  parte  Winfield  (1835),  3  A.  &  E.  614  ;  Ex  parte 
Duffield  (1836),  3  A.  &  E.  617  ;  Ex  parte  Lowe  (1835),  4  Dowl.,  P.  C.  15. 

(z)  R.  v.  Sowter,  [1901]  1  K.  B.  66,  396. 

(a)  The  following  fees  are  now  payable  on  an  archidiaconal  visitation  under  the 
Table  of  1908  (St.  R.  &  0.,  1908,  No.  879) :  to  the  archdeacon,  2s.  ;  to  the  registrar, 
125.  ;  to  the  apparitor,  3s.  Gd. 

(b)  Shepherd  v.  Payne  (1864),  16  C.  B.  (N.  S.)  132. 

(c)  Veky  v.  Pertwee  (1870),  L.  R.,  5  Q.  B.  573. 

(d)  Doe  d.  Bowley  v.  Barnes  (1846),  8  Q.  B.  1037. 

(e)  Ganvill  v.  Utling  (1845^.  9  Jur.  1081. 
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perform  the  duties  of  his  office,  the  remedy  is  by  a  criminal  suit 
in  the  ecclesiastical  court  (/  ). 

Having  now  seen  in  what  manner  churchwardens  may  be  Duties  of 
appointed,  we  proceed  to  consider  the  several  duties  to  be  chu^h- 
performed  by  them.     Of  these,  there  were  some  cast  upon  them  v 
by  particular  statutes,  which  are  altogether  foreign  to  our  con- 
sideration (ff )  ;  and  we  shall  here  confine  ourselves  generally  to 
giving  a  full  outline  of  such  only  of  their  duties  as  can  in  any 
sense  be  considered  ecclesiastical. 

These  duties  may  be  classed  under  two  heads  :  and,  first,  we 
shall  speak  of  that  class  which  seems  to  have  devolved  upon 
them  as  the  successors  of  the  ancient  sidesmen  or  questmen 
before  spoken  of.  As  such,  it  is  their  duty  to  present  whatever 
is  presentable  by  the  ecclesiastical  law  (g). 

Twice,  therefore,  in  each  year,  at  the  visitation  of  the  arch-  Presentments, 
deacon  or  other  ordinary,  they  must  present  whatever  is  amiss 
or  irregular  in  their  parish,  either  in  the  conduct  of  the  parson 
or  the  parishioners,  and  this  whether  they  know  it  of  their  own 
knowledge  or  from  common  fame  (h).  And  should  they  neglect 
or  refuse  to  do  this,  they  may  be  compelled  thereunto  by  the 
bishop,  and  proceeded  against  in  the  ecclesiastical  court  as 
wilful  breakers  of  their  oaths  (i). 

All  presentments  made  by  them  must  be  made  before  the  new  Must  be  made 
churchwardens  are  sworn  (k),  for  after  that  they  are  fairly  out  ^forehthel 
of  office,  and  have  no  longer  any  power  to  make  presentments,  waldens^are 
even  as  to  anything  that  may  have  arisen  during  their  time  of  sworn, 
holding  office  ;    but  any  right  or  power  of  presentment  would 
devolve  upon  the  succeeding  churchwardens  (I).     As  to  the  cases  Presentable 
in  which  they  would  be  bound  to  present  the  conduct  of  the  offences- 
parson,  we  may  give  as  exam-pies,  if  he  should  be  irregular  in  the 
performance  of  divine  service,  or  wilfully  alter  or  omit  any  part 
thereof,  or  introduce  things  not  sanctioned  by  the  rubric  ;    or 
refuse  or  neglect  to  perform  any  of  his  parochial  duties,  in 
visiting  the  sick  or  administering  the  sacraments,   or  other 
matters  of  like  nature  ;    also,  if  he  should  be  non-resident, 
without  such  licence  or  exemption  as  is  allowed  for  that  purpose, 
for  more  than  three  months,  either  together  or  accounted  at 
several  times  in  any  one  year  (ra)  ;  or  if  he  should  in  any  manner 
be  guilty  of  leading  an  immoral  or  irregular  life.     And  now, 
by  the  Public  Worship  Regulation  Act,    1874  (n),  a  church- 
warden of  the  parish  may  make  a  representation  to  the  bishop 

(/)  Gordon  v.  Hayward  (1905),  21  T.  L.  R.  298.     The  plaintiff  was  a  woman. 

(ff)  See  ante,  p.  174. 

(g)  Prideaux  on  Churchwardens. 

(h)  Canons  109—119,  and  in  particular  115,  118;  and  see  ante,  "  Visitations 
by  Archdeacons." 

(i)  The  canons  provide  for  their  presenting  (among  others)  non -attendants  at 
church  and  schismatics  (90  and  110) ;  but  many  of  the  inquisitorial  provisions  of 
this  nature  are  obsolete. 

(k)  Canon  118. 

(I)  Prideaux  ;  Anderdon  on  Churchwardens. 

(m)  1  &  2  Viet.  c.  106. 

(n    37  &  38  Viet.  c.  85. 


186  ECCLESIASTICAL   OFFICERS,    SERVANTS,    ETC. 

of  the  diocese  in  respect  of  any  of  the  offences  mentioned  in 
sect.  8  (o)  ;  but  a  succeeding  churchwarden  cannot  be  substi- 
tuted for  the  churchwarden  by  whom  a  representation  has  been 
made  under  this  section  in  respect  of  acts  committed  while  he 
was  churchwarden  (p). 

It  would  seem  also  to  be  a  branch  of  this  part  of  their  duties, 
that  they  are  to  see  that  curates  are  duly  licensed  and  approved 
of  for  that  office  ;  that  no  strangers  preach  in  the  church,  unless 
To  keep  ^ey  are  satisfied  that  they  are  in  holy  orders,  and  duly  licensed 

proper  order,  to  preach  by  the  bishop  ;  that  there  is  no  walking  about,  talking, 
&c.,  at  church,  or  irreverence  of  any  kind  in  the  church  during  the  time  of 
divine  service  ;  so  if  any  one  should  sit  there  with  his  hat  on,  a 
churchwarden  would  be  justified  in  taking  it  off,  so  long  as  it 
was  done  quietly  and  without  disturbance  (q).  But,  in  order 
that  he  should  be  held  justified,  it  would  be  essential  that  no 
unnecessary  violence  were  used.  Two  parties  laid  claim  to  a 
pew  ;  the  one  by  custom  and  prescription,  the  other  because  it 
had  been  assigned  to  him  by  the  churchwardens  ;  and  on  a 
Sunday,  when  the  congregation  w^ere  assembling,  and  before 
the  clergyman  had  entered,  the  first  of  these  claimants  had 
taken  his  seat  in  the  pew  :  the  churchwarden  desired  him  to 
leave  it,  and  on  his  refusal,  laid  his  hand  on  him  to  turn  him  out, 
but  he  rose  and  walked  out.  There  was  contradictory  evidence 
as  to  the  amount  of  violence  actually  used  ;  and  Rolfe,  B.,  told 
the  jury  that  the  churchwarden  had  a  right  to  remove  the  party 
from  the  pew  in  question,  provided  he  used  no  unnecessary 
force,  if  in  the  exercise  of  a  fair  discretion,  he  thought  it  more 
convenient  that  the  pew  should  be  occupied  by  another  party, 
and  if  the  removal  could  be  effected  without  any  public  scandal 
or  the  disturbance  of  divine  worship  ;  and  he  therefore  left  it 
only  to  the  jury  to  say  whether  any  unnecessary  violence  was 
used  (r). 

Where  a  parish  clerk  had  been  dismissed  from  his  office  by 
the  rector,  though  irregularly,  and  another  appointed,  the 
former  entered  the  church  before  divine  service  had  com- 
menced and  took  possession  of  the  clerk's  seat  ;  and  it  was  held, 
that  the  churchwardens  were  justified  in  removing  him  from  the 
seat,  and  also  out  of  the  church  if  they  had  reasonable  grounds 
for  believing  that  he  would  offer  interruptions  during  the 
celebration  of  divine  service  (s).  A  churchwarden  has,  however, 
no  right  forcibly  to  prevent  a  parishioner  from  entering  the 
church  for  the  purpose  of  attending  divine  service,  even  though 
he  may  be  of  opinion  that  such  parishioner  cannot  conveniently 
be  accommodated  (t),  and  it  would  seem  that  this  part  of  the 
duty  of  a  churchwarden  is  limited  to  the  time  of  divine  service, 

(o)  See  ante,  p.  67. 

(p)  Harris  v.  Perkins  (1882),  7  P.  D.  161. 

(q)  Canons  18,  19.  90  ;  Gibs.  Cod.  294  ;  Haiv  v.  Planner  (1676),  2  Keb.  124. 
(r)  Reynolds  v.  Monkton  (1841),  2  Moo.  &    R.  384,  followed  AsJier  v.  Calcraft 
(1887),  18  Q.  B.  D.  607. 

(s)  Burton  v.  Benson  (1843),  10  M.  &  W.  105. 
(t)  Taylor  v.  Timson  (1888),  20  Q.  B.  D.  671. 
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id  that  he  could  not  justify,  as  a  churchwarden,  the  turning  a 
person  out  of  the  church  on  a  week-day,  and  when  divine  service 
is  not  going  on,  although  such  person  commits  a  trespass  there. 
Probably  he  might  justify  under  the  rector,  and  he  should  aver 
a  request  to  the  person  to  leave  the  church  (u). 

But    although    churchwardens    have    thus    far    power    and  Not  to  inter 
authority  to  intervene  in  preserving  order  and  decorum  during  ferf  ™  tlie, 

,,     .  , .       J     £    T    •  •  ,    •      7i  i      •    •   ,       ,.  £    T    •         ordering  the 

the  time  01  divine  service,  yet  in  the  administration  ot  divine  service. 
service  they  have  no  power  whatever  to  interfere.     This,  as  we 
shall  afterwards  notice,   is  more  particularly  the  immediate 
province  of  the  clergyman,  subject  to  the  control  of  the  ordinary. 
Nor  is  it  possible  that  the  limits  of  the  duties  of  a  churchwarden 
in  this  respect  can  be  more  clearly  and  ably  defined  than  in  the 
following  words  of  Sir  William  Scott  (x),  from  which  it  plainly 
appears  that  all  actual  interference,  except  in  cases  of  over- 
whelming necessity  which  would  justify  any  private  person  no 
less  than  a  churchwarden,  is  illegal,  while  to  observe  and  to 
complain  of,  or  present  what  is  amiss  in  these  matters,  is  the 
duty  of  a  churchwarden,  but  a  duty  requiring  discretion  in  its 
exercise  :    "I  conceive  that  originally  the  duties  of  church-  Duties  of 
wardens  were  confined  to  the  care  of  the  ecclesiastical  property  ^J^  ag 
of  the  parish,  over  which  they  exercise  a  discretionary  power  stated  by 
for  specific  purposes  ;    in  all  other   respects  it  is  an  office  of  Lord  Stowell. 
observation  and  complaint,  but  not  of  control,  with  respect  to 
divine  worship  ;   so  it  is  laid  down  in  Ayliffe,  in  one  of  the  best 
dissertations  on  the  duties  of  churchwardens,  and  in  the  canons 
of    1571  :     in   these  it   is   observed,   that   churchwardens   are 
appointed  to  provide  the  furniture  of  the  church,  the  bread  and 
wine  for  the  holy  sacrament,  the  surplice  and  the  books  neces- 
sary for  the  performance  of  divine  worship,  and  such  as  are 
directed  by  law  :    but  it  is  the  minister  who  has  the  use.     If, 
indeed,  he  errs  in  this  respect,  it  is  just  matter  of  complaint, 
which  the  churchwardens  are  obliged  to  attend  to  ;    but  the 
law  would  not  oblige  them  to  complain  if  they  had  a  power  in 
themselves  to  redress  the  abuse." 

"  In  the  service  the  churchwardens  have  nothing  to  do  but 
collect  the  alms  at  the  offertory  ;  and  they  may  refuse  the 
admission  of  strange  preachers  into  the  pulpit,  which  they  are 
authorised  to  do  by  the  canon  ;  but  when  letters  of  orders  are 
produced,  their  authority  ceases  (y).  Again,  if  the  minister 
introduces  any  irregularity  into  the  service,  they  have  no 
authority  to  interfere  ;  but  they  may  complain  to  the  ordinary 
of  his  conduct.  I  do  not  say  there  may  not  be  cases  where  they 
may  be  bound  to  interpose  :  in  such  cases  they  may  repress  and 
ought  to  repress  all  indecent  interruptions  of  the  service  by 
others,  and  are  the  most  proper  persons  to  repress  them,  and 
they  desert  their  duty  if  they  do  not.  And  if  a  case  could  be 

(«)  Worth  v.  Terrington  (1845),  13  M.  &  W.  781. 

(x)  Hutchins  v.  Denziloe  (No.  1)  (1792),  1  Hagg.  Cons.  170. 

(y)  Not  altogether  :  they  should  keep  an  entry  of  the  name,  &c.,  and  report  the 
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imagined  in  which  even  a  preacher  himself  was  guilty  of  any  act 
grossly  offensive,  either  from  natural  infirmity  or  from  disorderly 
habits,  I  will  not  say  that  the  churchwardens  and  even  private 
persons  might  not  interpose  to  preserve  the  decorum  of  public 
worship.  But  that  is  a  case  of  instant  and  overbearing  necessity 
that  supersedes  all  ordinary  rules.  In  cases  which  fall  short  of 
such  a  singular  pressure,  and  can  await  the  remedy  of  a  proper 
legal  complaint,  that  is  the  only  proper  mode  to  be  pursued  by 
a  churchwarden,  if  private  and  decent  application  to  the 
minister  himself  shall  have  failed  in  preventing  what  he  deems 
the  repetition  of  an  irregularity.  At  the  same  time,  it  is  at  his 
own  peril  if  he  makes  a  public  complaint  or  even  a  private 
complaint  in  an  offensive  manner  of  that  which  is  no  irregularity 
at  all,  and  is  in  truth  nothing  more  than  a  misinterpretation  of 
his  own." 

As  indicated  above,  the  duty  of  collecting  the  offertory  is  a  lay 
duty  imposed  by  the  rubric  upon  the  deacons,  churchwardens, 
and  their  assistants  (z).  Where  such  offertories  are  for  ordinary 
church  expenses,  and  are  made  at  the  morning  and  evening 
services  in  parish  churches,  the  churchwardens  are  the  proper 
custodians  of  the  money  collected,  and  such  money  should  be 
placed  by  them  at  a  bank  to  an  account  in  their  joint  names  (a). 
Where  the  money  is  not  collected  for  purposes  connected  with 
the  church,  but  for  a  different  object  (e.g.,  in  aid  of  a  charity 
carried  on  by  the  incumbent),  the  churchwardens  have  no  right 
to  attempt  to  lay  hold  of  the  money,  and  the  incumbent  may 
lawfully  resist  their  entry  into  the  vestry  for  such  a  purpose  (b). 

The  churchwardens  have  only  the  right  to  enter  the  church 
or  vestry  at  proper  times  and  for  proper  purposes  (c),  and 
as  such  have  no  rights  over  any  proprietary  chapel  in  the 
parish  (d). 

Those  ecclesiastical  duties  which  seem  to  have  devolved  upon 
churchwardens  as  the  keepers  and  guardians  of  the  church  and 
of  all  things  appertaining  to  it,  remain  to  be  considered  in  the 
next  place,  but  these  duties  can  no  longer  be  enforced  against  a 
churchwarden  who  has  no  funds  in  his  hands,  and  who  has  no 
means  of  raising  such  funds  in  consequence  of  the  abolition  of 
compulsory  church  rates  (e). 

It  is  their  duty,  generally  (/),  to  see  that  everything  is  fit 
and  in  proper  order  for  the  clergyman  duly  to  perform  divine 
service, — such  as  a  convenient  reading-desk,  &c.  ;  and  also  what 
is  necessary  to  enable  him  to  perform  all  other  religious 
ceremonies  enjoined  by  law,  such  as  the  administering  the 
sacrament,  &c.  ;  and  thus,  for  such  purposes,  it  is  their  duty 

(z)  Cope  v.  Barber  (1872),  L.  R.,  7  C.  P.  393. 
(a)  Howcll  v.  Holdroyd,  [1897]  P.  198. 
(6)  R.  v.  O'Neill  (1867),  31  J.  P.  742. 

(c)  Hitching*  v.   Cordingley   (1868),   L.    R.,   3   A.    &    E.    113;    R.   v.   O'Neill, 
supra. 

(d)  Bosanquet  v.  Heath  (1860),  3  L.  T.  290. 

(e)  31  &  32  Viet.  c.  109. 

( f)  As  to  the  things  necessary  to  be  provided,  see  post,  pp.  398  el  sea. 
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to  provide  a  stone  font  for  baptisms,  set  up  in  the  proper  place  ; 
the  communion  table,  a  carpet  of  decent  cloth  to  cover  it,  and  a 
linen  cloth  at  the  time  of  ministration  ;  also  at  the  time  of 
communion  to  provide  a  sufficient  quantity  of  fine  white  bread 
and  wholesome  wine,  which  must  be  brought  to  the  communion 
table  in  a  clear  sweet  standing  pot  of  pewter,  or  of  some  purer 
metal.  It  is  their  duty  also  to  set  up  the  Ten  Commandments 
at  the  east  end  of  the  church,  and  to  provide  a  parchment 
book  for  registering  baptisms,  marriages,  and  burials,  a  coffer 
with  three  locks  and  keys  to  keep  it  in,  of  the  custody  of  which 
we  shall  speak  hereafter  (g) ;  and  all  the  things  above  men- 
tioned are  to  be  provided  at  the  charge  of  the  parish,  and 
under  the  discretion  of  the  minister  or  ordinary  (h). 

It  is  further  their  duty  to  take  care  that  the  fabric  of  the  Repairing  and 
church,  and  all  contained  therein,  whether  added  for  the  sake  renewing 
of  convenience  or  by  way  of  ornament  or  otherwise,  is  main- 
tained  in  a  good  and  perfect  state,  and  for  that  purpose  to  make 
all  such  repairs  as  may  from  time  to  time  be  necessary  (i),  but 
they  no  longer  have  power  to  impose  a  compulsory  rate  for  these 
purposes  (k).  In  the  repairing  or  renewing  anything  relating 
to  the  fabric  or  utensils  of  the  church,  the  churchwardens  need 
seek  no  advice  nor  consent,  for  they  have  been  expressly 
invested  by  the  parishioners  with  authority  for  this  purpose, 
and  have  been  constituted  the  sole  judges  of  what  is  necessary 
to  be  done.  Any  great  indiscretion  or  improvidence  might 
perhaps  be  proper  ground  for  the  removal  of  churchwardens, 
the  mode  of  effecting  which  would  be  by  complaint  to  the 
ordinary  (?)  ;  and  while  minor  ^repairs  and  renewals  may  and 
should  properly  be  effected  without  a  faculty,  where  any 
substantial  expenditure  or  interference  with  the  fabric  of  the 
church  is  involved  it  is  desirable,  in  the  interests  both  of  the 
church  and  of  the  churchwardens,  that  a  licence  should  first  be 
obtained  from  the  ordinary. 

The  churchwardens  have  no  power  to  deface,  demolish,  or  No  power  to 

remove  anything  in  the  interior  of  the  church,  even  though  it  ^em°T!\ 

i        i  i      «  /•«•  i  •  -i  •  /     \       -i     A   •  i     demolish,  or 

should  give  offence  to  the  parishioners  (ra)  ;   but  in  every  such  add  without 

case  the  licence  of  the  ordinary  must  be  first  obtained,  who  has.  the  licence 
power  to  give  order  for  the  removal,   and  which  order  the  °* -S^ 
churchwardens  are  justified  in  executing,  for  of  this  matter  the 
ordinary  is  the  sole  and  proper  judge  (n).     Where  a  super-altar 
had  been  placed  in  a  parish  church  by  the  incumbent  without 
the  consent  of  the  ordinary,  it  was  held  that  one  of  the  church- 
wardens, acting  without  the  other  churchwarden  on  a  resolu- 

(g)  The  obligation  as  to  providing  these  last  does  not  appear  to  be  wholly 
superseded  by  the  Acts  providing  for  a  civil  register  of  births,  deaths,  and 
marriages. 

(h)  See  Canons  80 — 83  ;  Anderdon  on  Churchwardens. 

(i)  Canon  85. 

(k)  31  &  32  Viet.  c.  109. 

(1)  Prideaux  on  Churchwardens ;  Gibs.  Cod.  396 ;  and  see  Dawe  v  WtUtatM 
(1824),  2  Add.  130. 

(m)  Frances  v.  Ley  (1615).  Cro.  Jac.  366. 

(n)  Corven  v.  Pym  (1604),  12  Rep.  105  ;  3  Inst.  202. 
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tion  of  the  vestry,  was  not  justified  in  pulling  down  the  super- 
altar,  and  that  ornaments  which  have  been  de  facto,  though 
illegally  or  irregularly,  placed  in  the  church,  cannot  be  legally 
removed  without  the  sanction  of  the  ordinary.  Churchwardens 
have  a  right  of  access  to  the  church  at  proper  seasons,  but  they 
are  not  entitled  to  the  custody  of  the  keys  of  the  church  (o). 

Where  it  is  sought  to  add  anything  new  (p)  to  the  fabric, 
utensils,  or  ornaments  of  the  church,  the  churchwardens  cannot 
properly  act  without  the  licence  of  the  ordinary.  In  deciding 
whether  he  will  grant  such  licence,  the  ordinary  will  take  into 
consideration  the  views  of  the  parishioners,  which  should  be 
obtained  and  laid  before  him  by  the  churchwardens,  but  he  is 
not  necessarily  bound  by  such  views  (q).  If  such  additions 
are  made  without  a  faculty,  the  ecclesiastical  court  will  in  a 
proper  case  grant  a  faculty  for  their  removal,  unless  it  thinks 
fit  to  grant  a  confirmatory  faculty  ;  and  it  appears  that  in  such 
a  case  the  churchwardens  might  be  proceeded  against  in  a 
criminal  suit  in  the  ecclesiastical  court  (r). 

In  the  absence  of  custom  or  special  statutory  provision  (<$•), 
the  duty  of  repairing  the  chancel  of  a  parish  church  is  on  the 
rector,  and  it  is  incumbent  on  the  churchwardens  to  enforce  this 
duty  (/). 

Monuments  and  everything  of  that  nature  in  memory  of 
deceased  persons,  which  have  been  once  set  up  in  the  church 
with  the  consent  of  the  proper  parties,  may  not  be  removed  by 
the  churchwardens,  even  though  by  the  consent  of  the  ordinary  ; 
for  the  ordinary  would  have  no  power  to  give  consent  in  such  a 
case,  and  the  heir  of  the  deceased  would  have  his  action  against 
the  churchwarden  meddling  with  them  (u). 

Another  part  of  the  duty  of  churchwardens  is  to  arrange  the 
distribution  of  seats  in  the  church,  and  it  is  one  which  belongs  to 
them  exclusively  ;  for  though  the  opinion  of  the  vestry,  and  of 
the  incumbent,  ought  to  have  great  weight  with  them,  yet  they 
are  not  bound  to  look  to  either  in  the  discharge  of  this  duty  (x). 
This  subject  is  dealt  with  fully  elsewhere  (y). 

The  churchwardens  have  also  the  custody  of  the  keys  of  the 
belfry,  and  are  to  take  care  that  the  bells  are  not  rung  without 
proper  cause  ;  but  the  minister  conjointly  with  them  is  to  be 
the  judge  of  the  proper  cause  (z).  They  would  seem,  therefore, 


(o)  Ritchings  v.  Cordingley  (1868),  L.  R.,  3  A.  &  E.  113  ;  M aidman  v.  Malpas 
(1794),  1  Hagg.  Cons.  205  ;  cf.  Dewdney  v.  Good  (1861),  7  Jur.  (N.  S.)  637. 

(p)  Save  in  matters  of  the  smallest  moment  (e.g.,  hassocks,  prayer-books). 

(q)  Nickalls  v.  Briscoe,  [1892]  P.  269. 

(r)  Davey  v.  Hinde,  [1901]  P.  95,  125.  The  whole  subject  is  dealt  with  more  fully 
Of  Faculties,  post,  p.  426;  and  see  Sir  A.  B.  Kempe's  memorandum  as  to  the  law 
of  faculties,  Appendix  to  the  Report  of  the  Archbishops'  Ancient  Monuments 
(Churches)  Committee,  1914. 

(s)  Eippin  v.  Bastin  (1869),  L.  R.,  2  A.  &  E.  386. 

(t)  Morley  v.  Leacroft,  [1896]  P.  92  ;  Neville  v.  Kirly,  [1898]  P.  160. 

(u)  See  post,  p.  420. 

(x)  Fuller  v.  Lane  (1825),  2  Add.  419. 

(y)  "  Of  Seats  and  Pews  in  Churches,  "  p.  384. 

(z)  Canon  88. 
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to  have  a  clear  right  to  interfere  in  the  belfry,  or  in  the  ordering 
of  ringers.  For  the  custody  of  the  keys  implies  that  the  belfry 
is  to  be  opened  or  not  at  their  discretion,  and  the  property  of 
the  bell-ropes  is  in  them  (a)  ;  and  it  is  not  the  same  case  as  with 
the  body  of  the  church,  which  is  to  be  opened  at  stated  times 
for  divine  service  ;  and  if  the  bells  were  improperly  rung,  the 
churchwardens,  according  to  the  canon,  would  be  the  responsible 
parties  (&). 

But,  except  under  very  special  circumstances,  they  are  not 
authorised  without  the  consent  of  the  minister  to  give  orders  for 
the  parish  bells  to  be  rung  ;  and  it  would  be  an  ecclesiastical 
offence  if  they  were  to  break  open  the  church  door  in  order  to 
have  the  bells  rung  (c)  ;  and  this  would  be  the  same  with  the 
parishioners,  for  the  freehold  of  the  church  is  in  the  incumbent, 
and  the  lawful  custody  of  the  key  belongs  to  him,  so  that  unless 
he  consent  the  parishioners  cannot,  except  on  the  occasions  of 
divine  service,  procure  the  ringing  of  the  bells  ;  and  in  a  case 
where  some  parishioners,  in  spite  of  remonstrance  from  the 
incumbent,  broke  open  the  belfry  door  and  rang  the  bells,  the 
parties  guilty  of  it  were  admonished  and  condemned  in  costs  (d). 
A  criminal  suit  can  be  promoted  against  persons  ringing  the 
bells  of  the  church  against  the  express  wish  of  the  incumbent  (e). 

The  duty  of  churchwardens  also  so  far  extends  to  the  church-  As  to 
yard  that  they  are  bound  to  see  that  it  is  well  and  sufficiently  churchyard, 
repaired,  fenced,  and  maintained  in  such  manner  as  has  been 
customary  ;  and  that  it  is  kept  clear  from  rubbish,  thorns,  &c., 
and  in  fact  from  anything  that  may  be  an  annoyance  to  the 
parishioners  ;  and  also  that  the  churchways  and  stiles  and  gates 
are  kept  in  good  repair  ( /  )  :   but  they  cannot  alter  or  vary  the  Paths  in 
paths  in  the  churchyard  without  the  permission  of  the  incum-  churchyard, 
bent,  even  though  it  were  done  with  the  consent  of  and  for  the 
benefit  of  the  parishioners  (g). 

It  is  also  a  branch  of  this  part  of  their  duty  to  have  the  As  seques- 
sequestration  and  care  of  benefices  during  a  vacancy  or  suspen-  trators- 
sion.     Upon  any  such  avoidance  they  are  to  apply  to  the  chan- 
cellor of  the  diocese  for  the  sequestration  of  the  profits  thereof  ; 
and  being  thereupon  authorised,  they  are  to  manage  the  profits 
and  expenses  for  the  benefit  of  the  successor  :   they  are  also  to 
take  care  that  the  church  is  duly  served  by  a  curate,  and  to  pay 
him  out  of  the  profits  such  sum  as  the  ordinary  may  fix.     After 
the  institution  of  the  new  minister,  they  are  to  account  to  him. 

(a)  Jackson  v.  Adams  (1835),  2  Bing.,  N.  C.  402. 
(6)  Canon  88. 

(c)  Harrison  v.  Forbes  (1860),  6  Jur.  (N.  S.)  1353. 

(d)  Redhead  v.  Wait  (1862),  6  L.  T.  580  ;  and  cf.  Evans  v.  Lisle  (1836),  7  Car.  &  P. 
562,  where  the  defendant  in  an  action  for  damages  pleaded  the  authority  of  the 
incumbent  to  place  lighted  brimstone  in  the  church  tower  in  order  to  expel  the 
plaintiff,  who  was  wrongfully  there  making  a  disturbance  with  the  bells. 

(e)  Daunt  v.  Crocker  (1867),  L.  R.,  2  A.  &  E.  41. 

(/)  This  liability  cannot  be  enforced  in  practice  where  the  churchwardens  have 
no  funds  and  no  means  of  raising  any. 

(g)  Prideaux  on  Churchwardens.  The  matter  is  dealt  with  fully,  s.v.  "Church- 
yards," post,  pp  421,  424. 
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But  it  should  be  observed,  that  although  the  churchwardens 
are  the  proper  officers  for  this  purpose,  and  are  bound  to  perform 
it  if  required,  yet  the  ordinary  may,  if  he  pleases,  confide  the 
trust  to  others  (h).  It  is  no  part  of  the  duty  of  a  churchwarden 
to  perform  or  provide  for  the  service  of  a  church  during  a 
vacancy  in  the  incumbency.  The  churchwarden  should  under 
a  sequestration  provide  for  the  services,  and  in  so  doing  he  acts 
as  officer  of  the  bishop  and  not  as  churchwarden  (i). 

Having  now  mentioned  the  various  duties  of  churchwardens 
(many  of  which,  as  stated,  are  dealt  with  under  other  heads), 
we  come  to  speak  of  the  remedies  which  the  law  enables  them 
to  pursue  in  the  proper  discharge  of  their  duties.  And  first, 
since  they  are  entrusted  with  the  care  of  and  have  a  special 
property  in  the  utensils  of  every  kind  belonging  to  the  church, 
they  are  to  be  the  prosecutors  or  plaintiffs  against  any  party 
who  should  take  away  or  do  any  damage  to  them  (k).  In  such 
cases  they  must  act  jointly  and  together,  for  what  one  of  them 
does  without  the  other  has  no  force  in  law  (I).  In  such  cases 
the  ecclesiastical  court  has  no  jurisdiction,  the  remedy  is  by 
action  at  common  law  ;  and  if  any  of  such  utensils  should  be 
stolen,  they  must  be  alleged  in  the  indictment  as  the  property 
of  both  churchwardens.  In  an  action  brought  by  church- 
wardens, it  would  be  sufficient  that  they  were  churchwardens 
de  facto,  that  is,  admitted  and  sworn  into  office,  and  acting  as 
such,  although  they  might  have  been  improperly  elected  (m). 
A  newly  appointed  churchwarden  may  be  joined  as  plaintiff  if 
he  has  an  interest  in  the  suit  by  virtue  of  his  office  (ri),  but  not 
otherwise  (o).  We  have  before  seen  that  churchwardens  are 
functi  officio,  as  soon  as  their  successors  are  sworn  ;  and  after 
that  time  can  commence  no  action.  But  if  the  action  had  been 
commenced  before  their  year  expired,  they  might  continue  it 
ex  necessitate  (p). 

Churchwardens  de  facto  of  a  parish  or  part  of  a  parish  (q) 
may  maintain  an  action  against  their  predecessors  for  money 
had  and  received  (r)  or  to  recover  the  church  books  or  property, 
and  the  late  churchwardens  have  no  lien  on  these  for  any  debts 
they  may  have  incurred  by  virtue  of  their  office  (s). 

Churchwardens  are  clearly  liable  to  be  punished  if  they 
wilfully  neglect  or  improperly  or  corruptly  discharge  their 

(h)  28  Hen.  8,  c,  11  ;  3  Burn  E.  L.  340  ;  see  also  post,  p.  525,  "  Sequestration." 

(i)  A.-G.  v.  St.  Cross  Hospital  (1856),  25  L.  J.,  Ch.  202. 

(k)  Hardman  v.  Eingwood  (1589),  Cro.  Eliz.  145. 

(1)  Fry  v.  Treasure  (1865),  2  Moo.,  P.  C.  (N.  S.)  539 ;  FowTce  v.  Berington,  [1914] 
2  Ch.  308,  325 

(m)  Turner  v.  Baynes  (1795),  2  H.  Black.  559. 

(n)  Marriott  v.  Tarpky  (1838),  9  Sim.  279  ;  cf.  In  re  Loppington  Parish  (1848), 
8  Hare,  198. 

(o)  Harris  v.  Perkins  (1882),  7  P.  D.  161. 

(p)  Dent  v  Prudence  (1729),  2  Str.  852. 

(q)  Attle  v.  Thomas  (1823),  2  B.  &  C.  271. 

(r)  Turner  v.  Baynes  (1795),  2  H.  Black.  559. 

(9)  Moss  v  Thorneky  (1856),  4  W.  R.  514 ;  and  see  R.  v  Gordon  (1817),  ?  B  & 
Aid.  524. 
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duties  (t).  Thus,  they  are  liable  to  be  indicted  (t),  if  they 
receive  money  or  other  gifts  corruptly  during  the  time  they  are 
in  office  ;  as  where  one  was  indicted  for  having  accepted  a 
silver  cup  from  J.  S.,  for  giving  him  the  situation  of  gallery 
keeper  in  the  church  of  which  he  was  the  churchwarden,  the 
matter  was  held  clearly  indictable.  And  the  ecclesiastical 
court  has  ample  authority  to  entertain  a  criminal  suit  against 
a  churchwarden  for  any  neglect  of  duty  committed  to  his 
charge  (u),  but  it  must  clearly  appear,  both  that  the  neglect  is 
wilful,  and  that  the  churchwardens  have  not  taken  all  the 
clearly  legal  means  in  their  power  (x)  :  and  further,  that  the 
wrong  complained  of  continues  (e.g.,  that  the  church  is  still  out 
of  repair  (y)). 

All  churchwardens  at  the  end  of  their  year,  or  within  a  month  Church- 
after  at  the  most,  shall,  before  the  minister  and  parishioners,  wardens  to 
give  up  a  just  account  of  such  money  as  they  have  received,  and 
also  what  particularly  they  have  bestowed  in  reparations  and 
otherwise  for  the  use  of  the  church  ;   and  last  of  all,  going  out 
of  their  office,  they  shall  truly  deliver  up  to  the  parishioners 
whatsoever  money  or  other  things   of  right  belonging  to  the 
church  or  parish  which  remaineth  in  then?  hands,  that  it  may 
be  delivered  over  by  them  to  the  next  churchwardens  by  bill 
indented  (z). 

And  if  upon  going  out  of  office  they  should  refuse  to  account,  Remedies  if 
they  may  be  presented  at  the  next  visitation  by  the  new  church-  they  refuse- 
wardens, — or,  indeed,  any  inhabitant  of  the  parish  may  call 
them  to  account  before  the  ordinary  ;  or,  as  stated  above,  their 
successors  may  have  an  action  against  them  (a).  The  delivery 
of  this  account  may  be  compelled  by  the  spiritual  court ;  but 
such  a  remedy  is  wholly  inadequate  ;  for  it  has  been  held,  that 
that  court  has  no  authority  to  examine  into  the  propriety  of 
the  charges  ;  so  that  any  illusory  account  which  might  be  given 
in  would  seem  to  be  an  answer  to  and  put  a  stop  to  such  pro- 
ceeding ;  for  if  any  further  steps  were  taken  in  that  court, 
after  an  account  had  been  delivered,  a  prohibition  would  be 
granted  (6).  Neither  have  justices  of  the  peace  any  jurisdiction 
over  churchwardens  in  respect  of  church  accounts  (c). 

Churchwardens  are  bound  to  allow  an  inspection  of  their  Inspection 
accounts  upon  the  party  stating  some  special  reason  of  a  public 
nature  for  which  he  wishes  to  see  the  accounts,  and  a  mandamus 
to  compel  them  to  allow  such  inspection  will  be  granted  (d). 
But  there  is  no  general  unqualified  right  in  the  parishioners  to 

(0  R.  v.  Eyres  (1688),  1  Sid.  307. 

(u)  Howell  v.  Holdroyd,  [1897]  P.  198  ;  Lee  v.  Hawtrey,  [1898]  P.  63  ;  Davey  v. 
Hinde,  [1901]  P.  95,  125  ;  Gordon  v.  Hayivard  (1905),  21  T.  L.  R.  298  (which  was  a 
criminal  suit  by  one  churchwarden  against  the  other), 

(a:)  Millar  v.  Palmer  (1837),  1  Curt.  540. 

(y)  Cooper  v.  Wickham  (1839),  2  Curt.  310. 

(z)  Canon  89. 

(a)  Prideaux  on  Churchwardens. 

(6)  Leman  v.  Gouliy  (1786),  3  T.  R.  3. 

(?)  R.  v.  Pecke  (1663),  1  Keb.  574. 

(d)  R.  v.  Clear  (1825),  4  B.  &  C.  899. 
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inspect  the  books,  and  Avhere  no  special  reason  for  desiring  to 
see  the  accounts  was  shown  by  the  affidavits  in  support  of  a 
mandamus  to  compel  the  churchwardens  to  allow  the  inspection, 
the  mandamus  was  refused  (e). 

If  the  custom  of  the  parish  is  for  a  certain  number  of  persons 
to  have  the  government  thereof,  and  the  account  "is  given  to 
them,  the  custom  is  good,  and  the  account  so  given  is  a  good 
account  (/). 

If  the  account  thus  rendered  is  allowed  by  the  parishioners,  or 
the  major  part  of  them,  in  vestry  assembled,  it  is  to  be  entered 
in  the  church  book  of  accounts,  which  every  parish  is  to  have 
for  that  purpose  ;  and  those  who  allow  the  account  are  there  to 
set  their  hands  to  it,  in  proof  of  their  assent  to  the  same,  and 
the  balance  to  be  handed  over  as  already  mentioned. 

With  respect  to  the  items  of  the  account,  the  oath  of  church- 
wardens is  generally  taken  as  sufficient  to  prove  the  payment  of 
all  sums  under  forty  shillings,  unless  they  are  disputed  by  the 
parishioners,  or  suspicions  are  entertained  of  the  fairness  of  such 
items.  It  is,  however,  best  and  most  satisfactory  for  all  parties 
that  vouchers  of  all  disbursements  should  if  possible  be  pro- 
duced. With  respect  to  the  payment  of  all  larger  sums  than 
forty  shillings,  receipts  or  vouchers  are  always  required  to  be 
produced,  and  can  in  no  case  be  dispensed  with  (g]  ;  and  if 
required,  it  is  necessary  that  these  payments  should  also  be 
proved  by  witnesses  present  at  the  making  thereof,  who  shall 
subscribe  their  names  to  the  vouchers  and  receipts  for  the 
authenticity  of  the  same  ;  and  in  default  thereof,  these  accounts 
will  not  be  allowed  to  pass  as  binding  on  the  parishioners. 
And  when  they  have  accounted  to  the  satisfaction  of  the 
parishioners,  and  the  account  has  been  thus  allowed,  they  are 
functi  officio,  and  it  shall  not  afterwards  be  in  the  power,  either 
of  the  parishioners  or  of  the  spiritual  court,  to  make  them 
account  again,  unless  some  fraud  in  their  accounts  be  afterwards 
discovered  (h). 

But  if  the  ordinary  has  any  reason  to  be  dissatisfied  with  the 
accounts  of  churchwardens  respecting  the  church  goods,  he  may, 
although  the  same  have  been  allowed  in  vestry,  call  the  church- 
wardens before  him,  and  make  them  produce  a  further  account 
concerning  them  ;  and  if  it  should  then  appear  that  they  have 
disposed  of  any  of  the  goods  or  utensils  of  the  church ,  with  the 
consent  of  the  parishioners,  but  without  his  consent,  he  may 
compel  the  said  churchwardens  to  replace  the  same  at  their  own 
expense,  or  otherwise  inflict  such  punishment  as  he  shall  deem 
expedient.  And  the  reason  of  this  is  obvious  ;  for  were  it  other- 
wise, the  parishioners  might  all  combine  to  defraud  the  church 
of  all  her  costly  ornaments,  plate,  &c. 

(e)  R.  v.  Daventry  Churchwardens,  Ex  parte  Briggs  (1859),  28  L.  J.,  Q.  B  272. 

(/)  1  Burn  Justice,  644  ;  Gibs.  Cod.  242. 

(g)  Prideaux  on  Churchwardens. 

(h)  Gibs.  Cod.  194;  Wood  Inst.  book  i.  ch.  vii. ;  Nutkins  v.  Robinson  (1727), 
Bunb.  247  ;  Snowden  v.  Herring  (1730),  Bunb.  289.  The  strict  procedure  laid  down 
above  with  reference  to  proving  the  items  is  not  usually  followed  now. 
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It  will  be  observed  from  what  has  been  said  on  this  subject  of 
accounts,  that  the  remedies  indicated  in  order  to  obtain  a 
satisfactory  account  from  churchwardens  are  inadequate  ;  but 
as  they  are  trustees  of  the  funds  placed  in  their  hands  for  the 
parish,  there  appears  to  be  no  reason  why  they  might  not, 
like  all  other  trustees,  be  called  to  account  in  the  usual  manner. 


SECTION  3. 
Of  Parish  Clerks. 


The  office  of  parish  clerk  is  a  temporal  office,  cognisable  by  Office  a 
the  civil  courts,  and  not  a  spiritual  one  (i).  temporal  one. 

For  our  knowledge  of  its  origin  we  are  principally  indebted  Its  origin, 
to  a  constitution  attributed  to  Archbishop  Boniface,  which 
declares  that  the  benefices  of  the  holy  water  were  from  the 
beginning  instituted  with  a  view  of  charity,  that  poor  clerks  in 
the  schools  might  be  maintained  with  the  profits  thereof,  till 
they  by  improvement  were  qualified  for  something  greater  (&). 

Those  who  had  these  benefices  of  the  holy  water  were  called 
aquce  bajuli,  and  were  assistants  to  the  minister  in  carrying  the 
holy  water.  It  is  probable  that  in  some  parishes,  though  by 
no  means  universally,  the  office  of  parish  clerk  existed  inde- 
pendently of  that  of  aquce  bajulus,  such  parish  clerks  being  in 
holy  orders  and  assistants  to  the  minister,  and  that  after  the 
constitution  of  Archbishop  Boniface,  which  directed  that  the 
office  of  aquce  bajulus  should  be  bestowed  on  a  real  clerk,  the 
assistant  of  the  minister,  in  parishes  where  such  existed,  was 
the  person  on  whom  it  was  usually  conferred,  until  the  two 
offices  in  time  became  united. 

And  in  the  above-mentioned  constitution,  it  is  ordained  that 
the  rectors  and  vicars,  who  are  more  concerned  to  know  who 
are  fittest  for  such  benefices,  do  take  care  to  place  such  clerks 
in  the  benefices  aforesaid,  who  are  best  capable  of  serving  them 
according  to  their  own  desires  in  divine  offices,  and  will  be 
pliant  to  their  commands  (k).  But  it  appears  that  the  occasion 
of  making  this  constitution  was,  that  disputes  had  arisen 
between  rectors  and  vicars  of  churches  and  their  parishes 
about  conferring  the  said  offices  ;  and  as  the  constitution  could 
not  prevail  against  the  custom,  if  such  existed,  it  has  rather 
had  the  contrary  effect  from  what  was  intended  by  it  ;  for  it 
has  been  quoted  against  the  canon  next  mentioned,  as  evidence 
to  prove  that  the  power  of  the  minister  to  appoint  the  clerk  had 
been  contested  at  a  much  earlier  period. 

By  the  91st  canon  it  is  ordained,  that  no  parish  clerk  upon  Right  of 
any  vacation  shall  be  chosen    within  the  city  of  London  or  electing  or 
elsewhere  within  the  province  of  Canterbury,  but  by  the  parson  n 
or  vicar  ;   or  where  there  is  no  parson  or  vicar,  by  the  minister 
of  that  place  for  the  time  being,  which  choice  shall  be  signified 

(t)  Lawrence  v.  Edwards  (No.  2),  [1891]  2  Ch.  72,  and  cases  there  cited. 
(k)  Johns.  Constitutions  of  Boniface,  1261,  No.  22. 
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by  the  said  minister,  vicar  or  parson  to  the  parishioners,  the 
next  Sunday  following,  in  the  time  of  divine  service.  But  as 
the  canon  could  not  prevail  against  a  custom,  the  right  of 
nominating  the  parish  clerk  still  continued  to  be  a  matter  of 
frequent  contest  between  the  minister  and  the  parishioners  ; 
and  we  now  may  consider  that  the  matter  rests  on  precisely  the 
same  grounds  as  we  have  already  seen  in  the  case  of  election  of 
churchwardens,  namely,  that  where  no  custom  can  be  clearly 
proved  to  the  contrary,  the  nomination  shall  be  according  to 
the  canon  ;  but  that  if  a  custom  can  be  clearly  established,  the 
canon  shall  not  prevail  against  it,  for  no  canon  can  repeal  or 
alter  a  custom  (I). 

Where  the  incumbent  has  been  suspended  for  misconduct 
by  the  bishop  from  performing  the  duties  and  receiving  the 
profits  of  the  benefice,  the  appointment  lies  with  the  curate 
appointed  by  the  bishop,  and  not  with  the  incumbent  (m),  but 
if  a  sequestration  has  been  issued  under  the  Sequestration 
Act,  1871  (n),  on  the  bankruptcy  of  the  incumbent,  and  he  has 
not  been  suspended  or  inhibited,  the  power  of  appointment 
remains  with  him  (o). 

As  to  all  churches  or  chapels  built,  acquired  or  appropriated 
under  the  Church  Building  Acts,  it  is  expressly  enacted  (p), 
that  every  clerk  shall  be  annually  appointed  by  the  minister  of 
such  church  or  chapel  (q),  and  in  a  case  where  the  minister 
would,  under  these  Acts,  have  a  power  of  appointing  annually, 
it  was  held,  that  the  continuance  of  the  clerk  in  his  office  in 
successive  years,  without  an  express  re-appointment,  would  be 
construed  to  amount  to  a  re-appointment  in  each  year,  so  that 
he  could  not  be  dismissed  during  the  year  without  sufficient 
cause  ;  and  the  office  in  that  respect  has  been  likened  to  the 
case  of  a  rector's  churchwarden  (r).  In  the  same  case  it  was 
held  that  the  minister  of  the  church  had  such  a  right  to  the 
exclusive  possession  of  the  vestry-room  attached  to  the  church, 
as  to  make  the  entry  and  remaining  there  by  the  clerk,  after  a 
prohibition  by  the  minister,  a  wrong,  which  justified  the 
minister  in  removing  him. 

In  the  churches  of  parishes  constituted  under  the  New 
Parishes  Acts,  the  clerk  is  to  be  appointed  by  the  incumbent, 
and  is  by  him  removable  with  the  consent  of  the  bishop  of  the 
diocese  for  any  misconduct  (s). 


(I)  Cf.  Gibs.  Cod.  214  ;  The  Parish  Clerk  Case  (1608),  13  Rep.  70  ;  Jermyn's  Case 
(1623),  Cro.  Jac.  670. 

(m)  Finder  v.  Barr  (1854),  4  E.  &  B.  105. 

(n)  34  &  35  Viet.  c.  45. 

(o)  Lawrence  v.  Edwards  (iV.o.  1),  [1891]  1  Ch.  144. 

(p)  The  Church  Building  Act,  1819  (59  Geo.  3,  c.  134),  s.  29.  The  section  only 
applies  in  terms  to  that  Act  and  the  Act  of  1818,  but  its  provisions  appear  to  be 
applicable  to  all  the  Church  Building  Acts,  1818 — 1884. 

(q)  Cf.  Baiky  v.  Edmundson  (1909),  25  T.  L.  R.  681. 

(r)  Jackson  v.  Courtenay  (1857),  27  L.  J.,  Q.  B.  37. 

(s)  New  Parishes  Act,  1856  (19  &  20  Viet.  c.  104)  (Lord  Blandford's  Act),  s.  9. 
Cf.  Bailey  v.  Edmundson,  ante.  It  is  not  clear  whether  a  churchwarden  can  also 
be  the  parish  clerk  :  see  R.  v.  Tidy,  [1892]  2  Q.  B.  179. 
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Canon  91  further  directs  that  the  clerk  shall  be  of  twenty  Qualification 
years  of  age  at  the  least  and  known  to  the  parson,  vicar  or 
minister  to  be  of  honest  conversation,  and  sufficient  for  his 
reading,  writing,  and  also  for  his  competent  skill  in  singing,  if 
it  may  be.  And  where  the  appointment  of  the  clerk  is  with 
the  minister,  who  may  be  supposed  to  derive  his  right  from  the 
canon,  he  would  be  bound  by  it,  so  that  he  could  not  appoint 
a  clerk  under  the  age  of  twenty  ;  but  where  the  appointment 
is  with  the  parishioners,  as  they  exercise  the  right  independently 
of  or  rather  in  defiance  of  the  canon,  there  does  not  appear  to  be 
anything  to  prevent  them,  if  they  please,  from  choosing  a  clerk 
under  the  age  of  twenty  ;  for  although  parish  clerks,  after  Licence 
being  chosen,  were  formerly  licensed  by  the  ordinary  (t),  who  not  always 
might  thus  perhaps  have  had  some  check  upon  an  appointment 
inconsistent  with  the  canon,  yet  it  was  subsequently  settled 
that  such  licence  was  unnecessary  (u)  ;  and  no  mandamus 
would  probably  be  granted  to  the  ordinary  to  swear  or  license 
a  parish  clerk,  save  in  cases  under  the  Act  next  cited,  where 
the  clerk  is  in  holy  orders. 

The  Act  7  &  8  Viet.  c.  59,  which  is  a  return  to  the  ancient  Clergyman 
practice,  provides  that  whenever  any  vacancy  shall  occur  in  maY.b(; 
the  office  of  church  clerk,  chapel  clerk,  or  parish  clerk,  in  any  to  theToffice 
district,  parish  or  place,  it  shall  be  lawful  for  the  rector  or  and  required 
other  incumbent,  or  other  the  person  or  persons  entitled  for  the  to  act  as 
time  being  to  appoint  or  elect  such  clerk,  if  they  shall  think  fit,  to 
appoint  or  elect  a  person  in  the  holy  orders  of  deacon  or  priest 
of  the  Church  of  England  to  fill  the  said  office  ;  and  such  person 
so  appointed  or  elected  as  aforesaid  shall,  when  duly  licensed 
as  after  provided,  be  entitled  to  all  the  profits  and  emoluments 
of  such  office,  and  shall  also  be  liable  in  respect  thereof,  so  long 
as  he  shall  hold  the  same,  to  perform  all  such  spiritual  and 
ecclesiastical  duties  within  such  district,  parish  or  place  as  the 
said  rector  or  other  incumbent,  with  the  sanction  of  the  bishop 
of  the  diocese,  may  from  time  to  time  require  ;  but  such  person 
in  holy  orders  shall  not  by  reason  of  such  appointment  or  election 
have  or  acquire  any  freehold  or  absolute  right  to  or  interest  in 
the  said  office  of  clerk  or  the  profits  or  emoluments  thereof, 
but  is  at  all  times  liable  to  suspension  or  removal,  as  in  the  case 
of  stipendiary  curates  (x). 

Every  such  appointment  or  election  of  a  person  in  holy  Licence  in  all 
orders,  if  made  by  any  other  person  or  persons  than  by  the  rector 
or  other  incumbent  of  such  district,  parish  or  place,  shall  be 
subject  to  the  consent  and  approval  of  such  rector  or  other 
incumbent  ;  and  no  person  in  holy  orders,  so  appointed  or 
elected  as  aforesaid,  shall  be  competent  to  perform  any  of  tlie 
duties  of  his  office,  or  any  other  spiritual  or  ecclesiastical  duties 
within  such  district,  parish  or  place,  or  to  receive  or  take  any 
of  the  profits  or  emoluments  of  his  said  office,  unless  and  until 

(0  Johns.  228. 

(«)  Peak  v.  Bourne  (1732),  2  Str.  941  ;  2  Roll.  Abr.  286. 

(x)  Sect.  2. 
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he  shall  have  duly  obtained  from  the  bishop  of  the  diocese 
within  which  such  district,  parish  or  place  is  situate,  such 
licence  and  authority  in  that  behalf  as  are  required  and  usual 
in  respect  of  stipendiary  curates  ;  but,  nevertheless,  such  licence 
and  authority,  when  so  obtained,  shall  entitle  the  person  so 
obtaining  it  to  hold  the  said  office,  and  to  receive  and  take  the 
profits  and  emoluments  thereof,  until  he  shall  have  resigned  the 
same,  or  have  been  suspended  or  removed,  without  any  annual 
or  other  re-appointment,  or  re-election  thereto  (y}. 

No  rector  or  other  incumbent  of  a  parish,  &c.,  where  any 
person  in  holy  orders  shall  have  been  appointed  or  elected  to  fill 
the  office  of  clerk,  is  by  reason  of  any  such  provisions  exempt 
from  any  duty  or  obligation  of  employing  within  the  same 
district,  parish  or  place,  any  curate  or  other  assistant  to  which 
by  any  law  or  usage  he  is  or  may  be  already  liable  ;  but  it  is 
lawful  for  the  bishop  of  the  diocese  from  time  to  time  to  require 
every  such  rector  or  other  incumbent  to  provide,  or  for  the  said 
bishop  to  nominate  and  license,  such  other  curates  and  assistants 
to  officiate  within  every  such  district,  parish  or  place,  in  addition 
to  such  clerk,  and  to  make  regulations  for  the  payment  of  the 
stipends  of  such  other  curates  and  assistants,  as  fully  and  in  the 
same  manner  and  subject  to  the  same  restrictions  as  he  might 
have  done  before  (a). 

Subject  to  the  statutory  limitations  set  out,  a  parish  clerk, 
not  being  a  person  in  holy  orders,  has  been  said  to  have  a  free- 
hold in  his  office  (b),  and  this  whether  appointed  by  deed  or 
only  by  parol,  for  a  parol  appointment  has  been  held  sufficient 
to  confer  this  office  upon  him  (c).  The  appointment  of  a  parish 
clerk  need  not  be  by  deed  (d). 

The  rector  sent  for  a  person  on  a  Sunday,  and  requested  him 
to  perform  the  duty  of  clerk  for  that  day,  which  he  did  accord- 
ingly :  after  which  the  rector,  on  coming  out  of  the  church,  said 
to  him,  "  I  shall  appoint  you  my  regular  clerk  and  sexton,  and  to 
follow  me  in  marriages  and  funerals."  This  was  held  a  sufficient 
appointment  as  parish  clerk,  though  it  had  not  been  signified  to 
the  parishioners,  so  that  the  clerk  so  appointed  was  held  to  have 
gained  a  settlement  in  the  parish  by  serving  an  office  (e). 

The  office  if  held  for  life  is  an  hereditament  within  the  meaning 
of  the  word  as  used  in  9  &  10  Viet.  c.  95,  s.  60  (/  ),  so  that  when 
the  plaintiff's  title  to  the  office  of  parish  clerk  is  disputed  in  the 
county  court  "  the  title  to  a  hereditament  comes  in  question" (g). 
The  office  is  not  assignable  (h). 

(y)  7  &  8  Viet.  c.  59,  s.  3. 

(a)  Sect.  4. 

(b)  1  Black.  Com.  395.     This  statement  has,  however,  been  doubted,  and  the  law 
laid  down  in  E.  v.  Dymock  ( Vicar  and  Churchu-ardens),[19l5]  1  K.  B.  147,  post,  p.  202. 
appears  to  be  equally  applicable  to  parish  clerks. 

vc)  Anon.  (1773),  Lofft.  434  ;  Gallon  Parish  v.  Mihvick  Parish  (1711),  2  Salk.  536. 

(d)  Roberts  v.  Drewitt  (1863),  18  C.  B.  (N.  S.)  48. 

(e)  E.  v.  Bobbing  (1836),  5  A.  &  E.  682. 
(/)  The  County  Courts  Act,  1888. 

(g)  Stephenson  v.  Raine  (1853),  2  E.  &  B.  744. 
(h)  Nichols  v.  Davis  (ISQS\  L.  R.  4  C.  P.  80. 
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The  principal  difficulty  in  the  law  as  regards  parish  clerks 
arose,  not  as  to  the  manner  of  their  election  or  nomination,  but 
as  to  the  nature  of  that  office,  and  consequently  as  to  the  power 
of  depriving  them  of  it,  and  by  whom  and  in  what  manner  it 
may  be  done.  The  Act  of  1844,  however,  provides  that  any 
person  in  holy  orders  who  may  have  been  appointed  or  elected 
parish  clerk,  shall  be  at  all  times  liable  to  be  suspended  or 
removed  from  his  office,  in  the  same  manner,  and  by  the  same 
authority,  and  for  such  or  the  like  causes,  as  those  whereby  any 
stipendiary  curate  may  be  lawfully  suspended  or  removed  ; 
and  an  appeal  to  the  Archbishop  of  the  province  is  given,  as  in 
the  case  of  a  stipendiary  curate  (i). 

And  with  respect  to  parish  clerks  who  are  not  in  holy  orders 
it  is  provided,  that  if  at  any  time  it  shall  appear,  upon  com- 
plaint or  otherwise,  to  any  archdeacon  or  other  ordinary,  that 
any  person  not  in  holy  orders,  holding  or  exercising  the  office  of 
church  clerk,  chapel  clerk  or  parish  clerk,  in  any  district,  parish 
or  place  within  and  subject  to  his  jurisdiction,  has  been  guilty 
of  any  wilful  neglect  of  or  misbehaviour  in  his  said  office,  or 
that  by  reason  of  any  misconduct  he  is  an  unfit  and  improper 
person  to  hold  or  exercise  the  same,  it  shall  be  lawful  for  such 
archdeacon  or  other  ordinary  forthwith  to  summon  such  church 
clerk,  chapel  clerk,  or  parish  clerk  to  appear  before  him,  and 
also  by  writing  under  his  hand,  or  by  such  process  as  is  commonly 
used  in  any  of  the  courts  ecclesiastical  for  procuring  the 
attendance  of  witnesses,  to  call  before  him  all  such  persons  as 
may  be  competent  to  give  evidence  or  information  respecting 
any  of  the  matters  imputed  to  or  charged  against  such  cleik  ; 
and  such  archdeacon  or  other  ordinary  may,  if  he  see  fit, 
examine  upon  oath,  to  be  by  him  administered  in  that  behalf, 
any  of  the  persons  so  attending  before  him,  respecting  any  of 
such  matters  ;  and  may  thereupon  summarily  hear  and  deter- 
mine the  truth  of  the  matters  so  imputed  to  or  charged  against 
such  clerk  ;  and  if,  upon  such  investigation,  it  shall  appear  to 
the  satisfaction  of  such  archdeacon  or  other  ordinary,  that  the 
matters  so  imputed  to  or  charged  against  such  clerk  are  true,  it 
shall  be  lawful  for  the  said  archdeacon  or  other  ordinary  forth- 
with to  suspend  or  remove  him  from  his  office  ;  and,  by  certifi- 
cate under  his  hand  and  seal,  directed  to  the  rector  or  other 
officiating  minister  of  the  parish,  district  or  place  wherein  such 
clerk  held  or  exercised  his  office,  to  declare  the  office  vacant  ; 
and  a  copy  of  such  certificate  shall  thereupon  by  such  rector  or 
other  officiating  minister  be  affixed  to  the  principal  door  of  the 
church  or  chapel  in  which  such  clerk  usually  exercised  his  office  ; 
and  the  person  or  persons  who,  upon  the  vacancy  of  such  office, 
are  entitled  to  elect  or  appoint  may  forthwith  proceed  to  elect 
or  appoint  some  other  person  to  fill  the  same  (k). 

And  in  case  any  person,  having  ceased  to  be  employed  in  such 
office,  or  having  been  duly  suspended  or  removed  therefrom, 

(i)  7  &  8  Viet.  c.  59,  s.  2  ;  and  see  ante,  "  Stipendiary  Curates,"  p.  168. 
(k)  Sect.  5. 
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shall  at  any  time  refuse  or  neglect  to  give  up  the  possession  of 
any  house,  building,  land  or  premises,  or  any  part  or  parcel 
thereof,  by  him  held  or  occupied  by  virtue  or  in  respect  of  such 
office,  it  shall  be  lawful  for  the  bishop  of  the  diocese,  upon 
complaint  thereof  to  him  made,  to  summon  such  person  forth- 
with personally  to  appear  before  him,  and  to  show  cause  for 
such  refusal  or  neglect  ;  and  upon  the  failure  of  the  person  so 
summoned  to  obey  such  summons,  or,  upon  his  appearance,  to 
show  to  the  said  bishop  such  cause  as  may  be  deemed  by  the 
said  bishop  sufficient  for  such  refusal  or  neglect,  the  said  bishop 
shall  thereupon  grant  a  certificate  of  the  facts  aforesaid,  under 
his  hand  and  seal,  to  the  person  or  persons  entitled  to  the  posses- 
sion of  such  house,  building,  land  or  premises,  who  may  there- 
upon go  before  any  neighbouring  justice  of  the  peace,  and  such 
justice,  upon  production  of  such  certificate  and  proof  of  such 
wrongful  retention  of  possession,  shall  and  he  is  by  the  Act 
required  to  issue  his  warrant,  under  his  hand  and  seal,  directed 
to  the  constables  or  other  peace  officers  of  the  district,  parish 
or  place  within  which  such  house,  building,  land  or  premises  is 
or  are  situate,  or  to  the  constables  or  other  peace  officers  of  any 
neighbouring  district,  parish  or  place,  requiring  them  forthwith 
to  expel  and  remove  from  the  said  house,  building,  land  or 
premises,  and  from  every  part  and  parcel  thereof,  the  person 
so  wrongfully  retaining  possession  thereof,  and  to  deliver  the 
peaceable  possession  thereof  to  the  person  or  persons  so  entitled 
to  the  same,  and  such  constables  or  other  peace  officers  are 
required  promptly  and  effectually  to  obey  and  execute  such 
warrant ;  and  thereupon  it  shall  be  lawful  for  them  also  to  levy 
upon  the  goods  and  chattels  of  the  person  so  by  them  expelled 
and  removed  the  necessary  costs  and  expenses  of  executing 
such  warrant,  the  amount  whereof,  in  case  the  same  shall  be 
disputed,  shall  be  forthwith  settled  and  determined  by  the  said 
justice  of  the  peace  by  whom  the  said  warrant  was  so  issued,  or 
by  any  other  justice  of  the  peace  residing  in  or  near  the  said 
district,  parish  or  place,  whose  decision  thereupon  shall  be  final, 
and  who  is  authorised  to  make  such  order  in  that  behalf  as  to 
him  shall  seem  reasonable  (I). 

A  mandamus  will  lie  to  restore  a  parish  clerk  deprived  of  his 
office,  and  must  be  directed  to  the  incumbent  and  not  to  the 
churchwardens  (m). 
Deputy  clerk,  A  parish  clerk  may  appoint  a  deputy  to  discharge  the  duties 
of  the  office  for  him  (n),  and  by  the  Act  of  1844  the  exercise  of 
the  office  of  parish  clerk  by  a  sufficient  deputy,  who  shall 
faithfully  perform  the  office  and  properly  demean  himself,  is 
declared  not  to  be  a  wilful  neglect  of  his  office  on  the  part  of 
the  parish  clerk,  so  as  to  render  him  liable  for  such  cause  alone 
to  be  suspended  or  removed  therefrom  (o).  A  mandamus  does 

(Z)  7  &  8  Viet.  c.  59,  s.  6. 

(m)  R.  v.  Warren  (1776),  1  Cowp.  370;  Ex  parte  Cirkett  (1835),  3  Dowl.,  P.  C. 
327  ;  R.  v.  Smith  (1844),  13  L.  J.,  Q.  B.  166. 
(n)  Peakv.  Bourne  (1732),  2  Str.  941. 
(o)  7  &  8  Viet.  c.  59,  s.  5. 
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not,  however,  lie  to  restore  one  to  the  office  of  deputy  parish 
clerk  (p),  and  the  Act  is  silent  on  this  point. 

It  is  directed  by  Canon  91,  that  the  clerks  so  chosen  shall  have  Fees  to  clerk, 
and  receive  their  ancient  wages  without  fraud  or  diminution 
either  at  the  hands  of  the  churchwardens  or  by  their  own 
collection,  according  to  the  custom  of  the  parish  ;  and  this 
therefore  being  according  to  custom,  the  spiritual  court  is  not 
the  proper  place  for  the  clerk  to  bring  any  suit  for  his  fees.  He 
must  consequently  bring  his  action  in  the  common  law  courts 
either  against  the  churchwardens,  if  the  custom  be  that  he 
should  be  paid  by  them,  or  against  any  parishioner  who  refuses 
to  pay  him,  if  it  be  the  custom  for  them  to  pay.  As  for  the  fee 
itself  and  its  amount,  it  seems  to  depend  entirely  upon  custom  ; 
and  although  it  has  been  said  that  where  no  fee  is  due  by  custom, 
the  clerk  might  maintain  an  action  for  quantum  meruit,  or 
proceed  by  suit  in  equity  (g),  it  would  appear  very  doubtful  how 
far  he  could  succeed  in  recovering  anything  by  either  of  those 
remedies. 

The  Ecclesiastical  Commissioners  are  empowered,  with  the 
consent  of  the  vestry  and  the  bishop,  to  fix  the  clerk's  fees  in 
any  parish,  and,  with  the  consent  of  the  bishop,  in  district  or 
parochial  chapelries  ;  and  it  is  directed  that  the  fees  so  fixed 
may  be  recovered  in  like  manner  as  ancient  legal  fees  may  be 
recovered  (r)  ;  they  may  also  under  the  Church  Building  Acts 
assign  salaries  to  the  minister  and  clerk  out  of  the  pew  rents  (s). 
The  Commissioners  may  also  in  certain  cases  make  special 
arrangements  as  to  the  proportions  of  fees  to  be  assigned  to 
the  clerks  of  the  new  parish  and  of  the  old  parish  respectively, 
and  for  compensation  (t}.  There  is  little  to  be  said  on  this 
subject  generally,  for  the  Commissioners  have  an  extensive 
discretionary  power  in  the  matter,  and  the  arrangement  in  each 
particular  parish  may  be  different.  But  however  different  the 
fees  may  be  in  amount,  they  would  be  recoverable  in  the  same 
manner  as  above  mentioned. 

SECTION  4. 
Of  Sextons. 

Dr.  Burn  says,  "  the  sexton,  segsten,  segerstane  (sacrista,  the  Origin, 
keeper  of  the  holy  things  belonging  to  the  divine  worship), 
seemeth  to  be  the  same  with  the  ostiarius  in  the  Romish 
Church  ;  "  originally  the  door-keeper  or  porter,  which  seems 
indeed  to  approach  near  to  this  office  at  present.  But  Lord 
Kenyon  (u)  observes,  that  part  of  the  office  of  sexton  "  is 
different  from  that  of  the  sacrist,  which  is  an  office  scarcely 

(p)  Anon.  (1773),  Lofft.  434. 
(q)  Pitts  v.  Evans  (1738),  2  Str.  1108. 
(r)  59Geo.  3,  c.  134,  s.  11. 

(s)  58  Geo.  3,  c.  45,  s.  64.     See  also  the  powers  given  to  the  chancellor  of  the 
diocese  in  new  parishes,  6  &  7  Viet,  c,  37,  s.  15. 
(t)  59  Geo.  3,  c.  134,  s.  10. 
(u)  R.  v.  Liverpool  (Inhabitants)  (1789),  3  T.  R.  118. 
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known  since  the  Reformation,  except  in  some  of  the  cathedrals, 
whose  duty  it  is  to  take  care  of  the  sacred  vestments." 

The  office  of  sexton,  with  all  its  incidents,  in  some  places 
depends  upon  the  custom  of  the  particular  parish,  such  custom 
regulating  the  mode  of  appointment  and  the  duties  of  the 
office.  But  in  the  absence  of  any  custom  proved,  it  appears  to 
be  now  determined  that  the  parishioners  would  not  be  the 
proper  parties  to  elect  to  the  office,  but  that  the  nature  of  the 
office  and  its  duties  in  each  particular  parish  would  point  out 
the  proper  parties  to  make  the  appointment.  Thus  if,  as  very 
commonly  happens,  the  office  of  sexton  is  united  to  that  of 
clerk,  the  legal  presumption  would  be,  that  the  right  of  appoint- 
ment was  in  the  incumbent,  as  the  common  law  right  of  appoint- 
ing the  clerk  would  draw  with  it  the  right  of  appointing  to  the 
united  office.  But  when  the  offices  are  separate,  and  the 
sexton's  duties  are  to  take  care  of  the  sacred  vessels,  to  attend 
to  the  ringing  of  bells,  and  keeping  the  church  in  order,  and  he 
is  not  also  a  gravedigger,  the  presumption  would  be,  that  the 
appointment  was  vested  in  the  churchwardens.  Or  if  the 
sexton's  duties  were  simply  those  of  a  gravedigger,  the  pre- 
sumption would  be,  that  the  right  of  appointment  was  in  the 
incumbent,  as  the  churchyard  where  the  graves  are  to  be  dug 
is  his  freehold.  And  when  the  sexton's  duties  comprise  those 
of  taking  care  of  the  sacred  vessels,  the  bells,  keeping  the  church 
in  order,  &c.,  and  he  is  also  gravedigger,  the  presumption  would 
be,  that  the  appointment  was  vested  in  the  parson  and  the 
churchwardens  jointly  (x).  The  sexton  may  delegate  the 
performance  of  his  duties  to  a  deputy  (y). 

In  parishes  in  which  by  custom  the  appointment  of  sexton  is 
for  life  (z),  he  becomes  entitled  to  all  those  privileges  which  are 
incidental  to  a  freehold  office  ;  so  that  in  such  case,  although 
he  might  be  punished  by  ecclesiastical  censures,  he  could  not  be 
deprived  of  his  office  by  such  means  (a).  There  is,  however, 
no  presumption  in  law  that  the  office  of  sexton  in  an  ancient 
parish  is  a  freehold  for  life.  The  court  will  not  therefore 
issue  a  mandamus  to  restore  a  person  to  the  office  of  sexton 
unless  evidence  is  given  that  he  held  the  office  as  a  freehold  for 
life  (b}. 

Where  a  mandamus  is  granted,  either  to  restore  or  to  admit, 
it  would  be  directed,  as  it  seems,  to  the  churchwardens,  if  the 
election  were  with  the  parishioners  ;  to  the  parson,  if  the 
nomination  were  with  him  (c). 

The  right  to  elect  or  nominate  a  sexton  being  in  dispute 
between  the  parishioners  and  the  rector  in  a  parish,  the  rector, 


(x)  See  Cansfield  v.  Blenkinsop  (1849),  18  L.  J.,  Ex.  361. 

(y)  Burial  Board  of  St.  Margaret,  Rochester  v.  Thompson  (1871),  L.  R.,  6  C.  P  445. 

(z)  lie's  Case  (1671),  1  Vent.  153. 

(a)  Cf.  1  Black.  Com.  395. 

(b)  E.  v.  Dymock  (Vicar  and  Churchicardens),  [1915]  1  K.  B.  147,  following  lie's 
Case,  supra  ;  MerricVs  Case  (1804),  2  Peck.  91  ;  E.  v.  Thame  Churchivardens  (1718), 
IStr.  115. 

(c)  See  R.  v.  Stoke  Damerel(lS3Q),  5  A.  &  E.  584. 
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or  the  curate  at  his  request,  nominated  one  to  the  office.  The 
parishioners  thereupon  required  the  churchwardens  to  call  a 
vestry  for  the  purpose  of  electing  another  party  to  the  office  ; 
and,  upon  their  refusal,  applied  for  a  mandamus  to  compel  them 
to  call  a  vestry  for  this  purpose.  It  was  objected  that  the  office 
was  full,  and  therefore  that  a  mandamus  would  not  be  the  proper 
course  ;  and  Lord  Denman  observed,  that  such  an  objection 
would  generally  be  valid,  unless  the  office  were  full  by  an  appoint- 
ment clearly  made  without  any  authority  whatever.  In  this 
case,  however,  there  were  affidavits  filed  on  both  sides,  which 
made  it  appear  at  least  a  very  doubtful  question  with  which 
party  the  right  to  nominate  or  elect  really  rested.  This,  there- 
fore, connected  with  the  observation  of  Lord  Denman,  would 
appear  to  have  been  a  sufficient  answer  to  the  application, 
inasmuch  as  the  office  having  been  filled  by  the  rector,  nobody 
had  in  any  way  proved  that  the  right  of  appointment  was  in  Right  to  the 
anyone  else.  But  the  ground  upon  which  the  application  was  ofifice  may  be 
actually  refused,  and  as  to  which  all  the  judges  of  the  court  were  jSosalto* 
unanimous,  was,  that  there  existed  another  remedy  for  the  pay  fees, 
parishioners  who  felt  themselves  aggrieved,  for  that  they  might 
dispute  the  right  to  the  office  by  refusing  to  pay  the  fees,  or 
by  bringing  an  action  against  the  sexton  who  should  take  them. 
Patteson,  J.,  observed,  that  he  had  no  doubt  but  that  if  the 
court  were  satisfied  that  the  first  appointment  was  void,  they 
could  grant  a  mandamus  for  a  new  election  ;  and  in  this  case 
the  court  seems  to  have  been  much  influenced  by  the  fact,  that 
the  appointment  had  been  made  by  the  party,  who,  primd 
facie,  and  according  to  the  general  law,  would  have  the  right 
to  appoint  (d). 

In  the  course  of  the  argument  on  the  above  case,  Lord  Not  by  quo 
Denman  inquired  whether  this  was  an  office  for  which  a  quo  warranto. 
warranto  would  lie.  The  answer  given  in  the  argument  would 
decidedly  imply  that  it  is  not  ;  Coleridge,  J.,  also  seemed  to 
assume  in  his  judgment  that  it  was  not  ;  and  the  same  learned 
judge,  in  a  note  to  Blackstone's  Commentaries,  on  the  subject 
of  the  writ  of  quo  warranto,  says  it  is  perhaps  speaking  too 
generally  to  say  that  a  writ  of  quo  warranto  lies  for  the  usurpation 
of  any  office  ;  as  it  was  instituted  only  to  protect  the  rights 
and  prerogatives  of  the  Crown,  it  is  limited  to  usurpations  which 
trench  on  them.  In  the  cases  of  R.  v.  Dawbeny  (e)  and  of 
R.  v.  Shepherd  (/),  the  court  on  this  ground  refused  leave  to 
file  informations  in  the  nature  of  quo  warranto,  for  the  alleged 
usurpation  of  the  office  of  churchwarden  (g). 

It  has  been  decided  that  a  woman  may  be  chosen  for  and  Women  may 
exercise  the  office  of  sextoness,  and  also  that  women  can  vote  in 
the  election  of  a  sexton,  the  reason  given  being  that  as  this  was 

(d)  R.  v.  Stoke  Damerel,  supra  ;  see  also  R.  v.  Dymock  ( Vicar  and  Churchwardens), 
supra. 

(e)  (1743),  2Str.  1196. 
(/)  (1791).  4  T.  R.  381. 

(g)  3  Black.  Com.  262,  ed.  1825 
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an  office  which  did  not  concern  the  public,  or  the  care  or  inspec- 
tion of  the  morals  of  the  parishioners,  there  was  no  reason  to 
exclude  women  who  paid  rates  from  voting  (h).  This  may, 
however,  depend  on  usage  (Ji). 

The  office  of  sexton  has  not  been  overlooked  in  some  of  the 
Church  Building  and  New  Parishes  Acts.  Thus  it  is  enacted 
by  59  Geo.  III.  c.  134,  s.  10  (hTi),  that,  when  any  parish  shall  be 
divided,  or  districts  created,  all  fees,  dues,  profits,  and  emolu- 
ments belonging  to  the  parish  clerk  or  sexton  respectively  of 
any  such  parish,  whether  by  prescription,  usage,  or  otherwise, 
which  shall  thereafter  arise  in  any  district  or  division  of  any 
parish,  shall  belong  to  and  be  recoverable  by  the  clerks  and 
sextons  of  each  of  the  divisions  of  the  parish  to  which  they  shall 
be  assigned,  in  like  manner  and  after  the  same  rate,  in  case  of 
the  division  of  a  parish,  as  they  were  recoverable  by  the  clerk 
or  sexton  respectively  of  the  original  parish  ;  and  the  Eccle- 
siastical Commissioners  may  make  compensation  for  any  loss  of 
fees  or  emoluments  which  any  clerk  or  sexton  may  sustain  by 
reason  of  such  division  (i). 

The  New  Parishes  Act,  1856,  s.  9  (k),  provides  that  the  parish 
clerk  and  sexton  of  the  church  of  any  parish  constituted  under 
that  Act  or  the  New  Parishes  Acts  of  1843  and  1844  (I)  shall 
and  may  be  appointed  by  the  incumbent  for  the  time  being  of 
such  church  and  be  by  him  removable,  with  the  consent  of  the 
bishop  of  the  diocese,  for  any  misconduct  (m). 

Under  the  Burial  Acts,  1852 — 1906,  sextons  are  entitled  to 
perform,  when  necessary,  the  same  functions  and  duties  in 
respect  of  the  burials  of  parishioners  and  the  inhabitants  of 
the  parishes  of  which  they  are  sextons  in  the  new  burial  grounds 
provided  under  those  Acts.  Thus  the  sexton  is  entitled  to 
toll  the  bell  in  a  chapel  erected  on  the  consecrated  portion 
at  a  burial  of  a  parishioner,  the  tolling  of  the  bell  being  a  part 
of  the  burial  rite  of  the  Church  of  England,  and  for  the  per- 
formance of  this  and  his  other  duties  he  has  a  right  of  entry 
on  the  ground  (n).  The  fees  payable  to  sextons  under  these 
Acts  are  now  regulated  entirely  by  the  Burial  Act  of  1900  (o). 

Fees  in  other  cases  are  dealt  with  post  (p).  Fees  payable  to 
a  sexton  would  be  recoverable  by  action  at  common  law  as  in 
the  case  of  a  clerk. 

(h)  Olive  v.  Ingram  (1725),  2  Str.  1114. 
(M)  The  Church  Building  Act,  1819. 

(t)  See  Ormerod  v.  Blackburn  Burial  Board  (1886),  28  L.  T.  438. 
(k)  19  &  20  Viet.  c.  104,  Lord  Blandford's  Act. 
(1)  6  &  7  Viet.  c.  37  ;  7  &  8  Viet.  c.  94. 

(m)  See  as  to  the  position  under  these  Acts  White  -v.  Norwood  Burial  Board 
(1885),  16  Q.  B.  D.  58. 

(n)  Burial  Board  of  St.  Margaret,  Rochester  v.  Thompson  (1871),  L.  R.,  6  C.  P.  445, 
(o)  63  &  64  Viet.  c.  15,  s.  3,  post,  p.  647. 
(p)  S.v.  "Burial,"  post,  p.  638. 
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CHAPTEE   I. 
LANDS  OF  ECCLESIASTICAL  CORPORATIONS. 

SECTION  1. 

Rights  and  Restrictions  of  Ecclesiastical  Corporations  in 
respect  of  their  Lands — Waste. 

HAVING  spoken  of  the  various  ranks  and  dignities  of  persons  Provision  for 
ecclesiastical,  we  come  now  to  speak  of  the  provision  recognised  maintenance 
by  the  laws  of  this  country  for  their  decent  maintenance  and  of  the  cler&y- 
support.     The  manner  in  which  this  is  given  and  the  sources 
from  which  it  is  derived  are  various,  especially  since  new  sources 
of  income,  formerly  unknown  to  the  law,  have  been  introduced 
by  recent  statutes.     Of  these  various  provisions  we  now  proceed 
to  speak  in  their  order, — a  subject  very  extensive  in  its  nature, 
and  which  will  necessarily  embrace  a  great  variety  of  important 
collateral  points.     The  first  of  these  sources  of  revenue  is  that 
derived    immediately    from    lands    expressly    given    to    some 
particular  ecclesiastical  persons  for  their  support  (a). 

These  lands  they  hold,  in  each  instance,  as  a  corporation  ;  for  status  of 
every  ecclesiastical  person  to  whom  lands  are  given,  or  on  whom  ecclesiastical 
they  devolve,  is  either  a  corporation  sole,  or  a  member  of  a  aggregate*18 
corporation  aggregate,  for  the  purpose  of  holding  such  lands  ;  or  sole, 
for  it  has  been  found  necessary,  when  it  is  for  the  advantage  of 
the  public  to  have  particular  rights  kept  up  and  continued,  to 
constitute  artificial  persons  who  maintain  a  perpetual  succes- 
sion and  enjoy  a  legal  immortality  ;  and  these  artificial  persons 
are  corporations  aggregate  or  sole  :   aggregate,  as  the  dean  and 
chapter  of  a  cathedral  or  collegiate  church  ;   sole,  as  a  bishop, 
a  dean  distinct  from  his  chapter,  each  individual  member  of  that 
chapter,  a  parson  or  a  vicar,  all  of  whom,  in  their   artificial 
character,  have  legal  capacities  and  advantages,  especially  in 
the  holding  of  lands,  which  in  their  natural  persons  they  could 
not  have  had  ;  and  the  necessity,  or  at  least  use,  of  this  institu- 
tion will  be  very  apparent,  if  we  consider  the  case  of  a  parson  of 
a  church.     At  the  original  endowment  of  parish  churches,  the 

(a)  For  the  consideration  of  this  subject  from  the  point  of  view  of  real  property 
law,  one  of  the  numerous  text-books  on  the  subject  should  be  consulted. 
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freehold  of  the  church,  the  churchyard,  the  parsonage-house, 
the  glebe,  and  the  tithes  of  the  parish,  were  vested  in  the  then 
parson,  by  the  bounty  of  the  donor,  as  a  temporal  recompense 
to  him  for  his  spiritual  care  of  the  inhabitants,  and  with  intent 
that  the  same  emoluments  should  ever  afterwards  continue  as  a 
recompense  for  the  same  care.  But  how  was  this  to  be  effected  ? 
The  freehold  was  vested  in  the  parson  ;  and  if  we  suppose  it 
vested  in  him  in  his  natural  capacity,  on  his  death  it  might 
descend  to  his  heir,  and  would  be  liable  to  his  debts  and  incum- 
brances  ;  or  at  best  the  heir  might  be  compellable,  at  some 
trouble  and  expense,  to  convey  these  rights  to  the  succeeding 
incumbent.  The  law,  therefore,  has  wisely  ordained  that  the 
parson,  quatenus  parson,  shall  never  die,  any  more  than  the 
King,  by  making  him  and  his  successors  a  corporation  ;  by 
which  means  all  the  original  rights  of  the  parsonage  are  pre- 
served entire  to  the  successor  ;  for  the  present  incumbent  and 
his  predecessor,  who  lived  seven  centuries  ago,  are  in  law  one 
and  the  same  person,  and  what  was  given  to  the  one  was  given 
the  other  also  (b). 

And  what  is  here  said  by  Blackstone  as  to  lands  given  to  a 
parson,  is  equally  applicable  to  the  case  of  all  lands  given  to  any 
ecclesiastical  corporation,  whether  sole  or  aggregate. 

In  this  country  the  King's  consent  is  absolutely  necessary  to 
the  erection  of  any  corporation,  but  such  consent  may  be 
impliedly  given  ;  and  it  is  to  be  implied  in  the  case  of  corpora- 
tions which  exist  by  force  of  the  common  law,  to  which  our 
former  Kings  are  supposed  to  have  given  their  concurrence, 
common  law  being  nothing  else  than  custom  arising  from  the 
universal  agreement  of  the  whole  community.  Of  this  sort  are 
all  bishops,  parsons,  vicars  (and,  to  some  extent  for  this  purpose 
of  holding  lands,  churchwardens  (c)  ),  who  by  common  law 
have  ever  been  held,  so  far  as  our  books  can  show  us,  to  have 
been  corporations  virtute  officii ;  and  this  incorporation  is  so 
inseparably  annexed  to  their  offices,  that  we  cannot  frame  a 
complete  legal  idea  of  any  of  these  persons,  but  we  must  also 
have  an  idea  of  a  corporation,  capable  to  transmit  his  rights  to 
his  successors,  at  the  same  time  (d). 

Although  a  considerable  part  of  the  revenue  for  the  support  of 
members  of  the  ecclesiastical  body  is  derived  immediately  from 
land,  there  is  no  such  thing  as  Church  land  properly  so  called  ; 
but  all  lands  of  this  nature  are  the  property  of  some  particular 
corporation  ;  and  consequently  they  are,  in  many  respects, 
subject  to  the  same  laws  as  affect  the  land  of  other  corporations, 
whether  lay  or  ecclesiastical :  and,  for  the  consideration 
of  our  present  purpose,  it  will  not  be  necessary  to  make 
any  distinction  between  the  lands  of  those  whom  we  have 
mentioned  as  corporations  sole,  and  those  of  corporations 
aggregate. 

(6)  1  Black.  Com.  470. 

(c)  Vide  ante,  p.  174. 

(d)  1  Black.  Com.  472. 
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It  should  be  observed,  that  a  benefice  is  not  made  spiritual, 
because  it  can  only  be  held  by  one  in  holy  orders  ;  a  hospital  for 
the  poor  without  cure  of  souls  is  a  lay  foundation,  although  the 
master  is  required  to  be  in  holy  orders  (e). 

Bishops,  rectors,  parsons,  vicars,  and  other  ecclesiastical 
persons,  while  they  have,  in  their  corporate  capacity,  the  fullest 
possible  right  in  their  lands  to  themselves  and  their  successors, 
are  yet,  in  their  individual  capacity,  considered,  in  most  respects, 
as  tenants  for  life  of  those  lands  which  they  hold  jure  ecclesice  (/ ). 
Archbishops  and  bishops  were  formerly  considered  as  tenants  in  Ecclesiastical 
fee  simple  of  the  lands  which  they  held  in  such  right.  And  in  persons  are 
the  case  of  Jefferson  v.  The  Bishop  of  Durham  (g),  Rooke,  J., 
observes,  "  I  consider  the  bishop  as  having,  to  certain  purposes, 
a  fee  simple  in  his  bishopric  ;  but  he  is  seised,  to  a  certain 
extent,  as  a  public  officer,  for  public  trusts."  As  to  rectors, 
parsons,  and  vicars,  Lord  Coke  says,  that  for  the  benefit  of  them- 
selves and  their  successors,  they  were  in  some  cases  esteemed  in 
law  to  have  a  fee  simple  qualified.  But,  if  anything  was  to  be 
done  to  the  prejudice  of  their  successors,  the  law  esteemed  them 
to  have,  in  effect,  but  an  estate  for  life  :  and  since  the  several 
statutes  hereafter  to  be  mentioned,  by  which  all  ecclesiastical 
corporations  are  restrained  from  alienation,  they  are  generally 
considered  as  quasi  tenants  for  life  only  (h).  Consequently,  like  Waste, 
all  tenants  for  life,  they  are  prohibited  from  destroying  those 
things  which  are  not  included  in  the  temporary  profits  of  the 
land,  because  that  would  tend  to  the  lasting  loss  of  their  suc- 
cessors. Such  destruction  is  called  waste,  which  all  ecclesias- 
tical corporations  are  disabled  from  committing  (i).  If,  there- 
fore, they  cut  down  trees  upon  their  lands,  except  for  reparation, 
they  are  punishable  in  the  ecclesiastical  courts  (j),  and  may  also 
be  prevented  from  so  doing,  as  hereafter  mentioned. 

By  the  statute  or  declaratory  treatise  Ne  rector  prosternat  Whether 
arbores  in  cosmiterio  (k)  it  is  declared,  that  parsons  shall  not  prohibition 
presume  to  fell  trees  growing  in  the  churchyard,  but  when  the 
chancel  or  body  of  the  church  requires  reparation.  And  Lord 
Coke  has  cited  a  case,  where,  upon  complaint  to  the  King  in 
Parliament,  that  the  bishop  of  Durham  had  committed  waste 
by  destroying  timber,  a  prohibition  had  issued  against  him. 
In  another  case  he  is  reported  to  have  said,  that  if  a  bishop  cut 
down  and  sold  trees,  and  did  not  employ  them  for  reparation, 
and  any  one  would  move  it,  he  would  grant  a  prohioition  out  of 
the  King's  Bench  (I). 

(e)  A.-G.  v.  St.  Cross  Hospital  (1853),  17  Beav.  435. 

(/)  Vin.  Abr. 

(g)  (1797),  1  Bos.  &P.  105. 

(7i)  1  Inst.  44  a  ;  ibid.  341  a  and  b  ;  Cruise,  Dig.  tit.  3,  ch.  i.  ;  Litt.  648. 

(i)  Vin.  Abr.  tit.  Dilapidations  ;  but  see  Duke  of  St.  ATbans  v.  Skipwith  (1845),  8 
Beav.  354,  as  to  the  right  of  the  patron  to  restrain  the  incumbent  from  ploughing  up 
ancient  meadows. 

(?)  Vin.  Abr.  tit.  Dilapidations  ;  Cruise,  Dig.  tit.  3,  ch.  i. 

(k)  35  Edw.  1,  st.  2,  as  to  which  see  more  fully,  post,  p.  413. 

(7)  Stockman  v.  Whither  (1614),  1  Roll.  Rep.  86. 
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The  authority  of  this  dictum  has  been  doubted  in  a  case,  in 
which  the  Court  of  Common  Pleas  held,  that  it  had  no  power  to 
issue  an  original  writ  of  prohibition,  to  restrain  a  bishop  from 
committing  waste  in  the  possessions  of  his  see,  at  least  at  the 
suit  of  a  person  who  had  no  interest,  and  doubted  whether  even 
the  Court  of  King's  Bench  had  such  a  power  (ra). 

It  must  not  however  be  supposed  that,  because  the  above 
dictum  of  Lord  Coke  has  been  doubted,  such  waste  could  be 
committed  with  impunity.  For,  as  in  many  other  cases,  w^here 
the  powers  of  the  common  law  are  insufficient,  the  courts  of 
equity  afford  a  reasonable  remedy  ;  and  the  Court  of  Chancery 
has  long  exercised  this  kind  of  jurisdiction,  and  interfered  to 
prevent  waste  by  ecclesiastical  corporations  ;  for  there  is  a 
case  (n)  in  which  Lord  Keeper  Coventry  granted  a  prohibition 
at  the  suit  of  a  patron  against  a  prebendary,  for  having  wasted 
the  trees  of  his  prebend,  and  this  doctrine  is  now  fully 
established.  The  spiritual  court  would  still  doubtless  punish 
a  party  who  should  be  guilty  of  committing  waste  in  the 
lands  of  an  ecclesiastical  corporation,  of  which,  for  the  time 
being,  he  was  tenant  for  life  ;  but  this  would  be  a  very 
inadequate  remedy  for  the  patron  or  persons  thereby  injured. 
The  fittest  mode  of  proceeding  therefore  would  be,  for  any 
party  who  would  be  thereby  injured,  to  apply  to  the  Court 
of  Chancery  for  an  injunction  (o).  And  where  the  patronage 
of  any  preferment  to  which  such  lands  belong,  as  in  the  case 
of  bishoprics,  &c.,  is  in  the  Crown,  the  Attorney-General  would 
be  the  proper  person  at  whose  instance  such  injunction  should 
be  obtained. 

A  bill  was  brought  by  a  patron  against  a  rector,  to  stay  waste 
in  digging  stones,  &c.,  on  the  glebe  other  than  what  was  neces- 
sary for  repairing  and  improving  the  rectory,  and  for  an  account 
of  what  had  been  dug  and  sold.  The  defendant  demurred  as  to 
the  account,  as  also  to  the  staying  the  digging  of  stones  other 
than  for  repairs  and  improvements,  and  by  way  of  answer  set  out 
that  the  quarries  were  opened  before.  The  court  said,  "  The 
parson  had  a  fee  simple,  qualified  under  restrictions,  in  right  of 
the  church,  but  he  could  not  do  everything  that  a  private  owner 
of  an  inheritance  could  ;  he  could  not  commit  waste,  or  open 
mines,  but  might  work  those  already  opened.  Even  a  bishop 
could  not.  Talbot,  bishop  of  Durham,  applied  to  Parliament 
to  enable  him  to  open  mines,  but  it  was  rejected.  Parsons  may 
fell  timber,  or  dig  stones,  to  repair ;  they  have  also  been  indulged 
in  selling  such  timber  or  stones,  where  the  money  has  been 
applied  in  repairs  (p).  Injunctions  have  been  granted  even 
against  bishops,  to  restrain  them  from  felling  large  quantities  of 
timber,  at  the  instance  of  the  Attorney-General,  on  behalf  of  the 
Crown,  the  patron  of  bishoprics.  If  the  demurrer  had  only  gone 

(m)  Jefferson  v.  Bishop  of  Durham,  supra. 

(n)  2  Roll.  Abr.  813. 

(o)  Cf.  Ecclesiastical  Commissioners  v.  Wodehouse,  [1895]  1  Ch.  552. 

(p)  And  see  in  the  case  of  Churchyards,  post,  p.  413. 
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to  an  account,  it  had  been  good  ;  for  the  patron  cannot  have 
any  profit  from  the  living,  but  it  was  too  general,  and  must  be 
overruled  "  (q). 

The  rights  of  the  incumbent  in  respect  of  the  working  or  Opening 
leasing  of  mines  in  or  under  the  glebe  were  for  long  a  subject  of  mines- 
legal  discussion.  The  conditions  and  consents  necessary  to  a 
lease  of  mines  have  been  laid  down  by  statute  (r)  ;  and  the 
incumbent's  rights  in  this  respect,  and  in  respect  of  working 
mines  himself,  were  elucidated  in  Ecclesiastical  Commissioners 
v.  Wodehouse  (s),  where  the  older  cases  are  discussed  and 
practically  the  whole  legal  position  is  laid  down.  As  a  result  of 
the  statutes  of  Elizabeth  restraining  alienation  (r),  it  appears 
to  be  doubtful  whether — as  mining  is  a  form  of  waste,  which  is 
a  form  of  alienation — any  incumbent  has  power  to  open  and 
work  new  mines  himself,  even  with  the  consent  of  the  patron 
and  ordinary.  Nor  can  he*  lawfully  continue  to  work  mines 
which  have  previously  been  unlawfully  opened,  though  he 
might  conceivably  justify  his  action  if  a  mine  had  been  worked 
for  so  long  a  time  and  under  such  circumstances  as  to  justify 
the  court  in  holding  that  it  was  an  open  mine  when  the  statutes 
of  Elizabeth  were  passed,  or  at  any  rate  that  the  continued 
working  must  be  presumed  to  be  lawful.  As  the  object  aimed 
at  is  the  restraint  of  waste,  it  is  thought  that  the  principle 
would  include  all  workings,  whether  open  or  underground,  and 
all  materials  which  might  be  dug,  mined  or  quarried  for  ulterior 
purposes  other  than  repair  (t). 

The  purposes  for  which  a  vicar  is  entitled  to  cut  timber  are  Repairs. 
limited  to  proper  and  necessary  repairs  for  the  vicarage-house, 
buildings  and  premises  ;  he  may  not  fell  timber  for  the  purpose 
of  making  a  general  repairing  fund  ;  and  the  expression  of 
Lord  Hardwicke  in  Knight  v.  Mosely  (u),  that  "  parsons  have 
been  indulged  in  selling  timber  and  stone  where  the  money  has 
been  applied  in  repairs,"  merely  means  that  where  the  trees  or 
the  quarries  are  far  distant  from  the  spot  where  they  are  wanted 
the  timber  or  stone  may  be  sold,  and  similar  materials  purchased 
on  the  spot  with  the  proceeds  (x),  and  the  same  principle  applies 
to  other  ecclesiastical  corporations  (y}. 

The  question  of  an  incumbent's  claim  against  his  predecessor 
or  his  representative  for  dilapidations  is  dealt  with  later 
(p.  270).  Though  a  claim  in  respect  of  waste,  it  appears  to  be 
confined  to  houses  and  buildings,  and  not  to  extend,  e.g.,  to 
waste  committed  by  digging  gravel  in  the  glebe  (z). 

(q)  Knight  v.  Mosely  (1753),  Amb.  176,  as  to  which  see  post. 

(r)  13  Eliz.  cc.  10,  20  ;   14  Eliz.  cc.  11,  14. 

(s)  Ecclesiastical  Commissioners  v.  Wodehouse,  [1895]  1  Ch.  552,  discussing 
Knight  v.  Mosely  (1753),  Amb.  176;  Duke  of  Marlborough  v.  St.  John  (1852),  5 
De  G.  &  Sm.  174  ;  Huntky  v.  Russell  (1849),  13  Q.  B.  572  ;  Holden  v.  Weekes  (1860), 
1  J.  &  H.  278  ;  Bartktt  v.  Phillips  (1860),  4  De  G.  &  J.  414. 

(t)  But  see  Huntky  v.  Russell,  supra. 

(u)  (1753),  Amb.  176. 

(*)  Soiverby  v.  Fryer  (1869),  L.  R.,  8  Eq.  417. 

(y)   Wither  v.  Dtan  and  Chapter  of  Winchester  (1817),  3  Mer.  421. 

(z)  See  Ross  v.  Adcock  (1868),  L.  R.,  3  C  P.  655,  where  the  earlier  cases  here  cited 
are  discussed. 
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It  has  been  laid  down  that  a  patron  cannot  file  a  bill  for  an 
account,  but  funds  brought  in  since  the  commencement  of 
a  suit  may  be  ordered  to  be  invested  for  the  benefit  of  the 
living  (a).  The  proper  remedy  is  by  injunction  (6),  but  such 
injunctions  will  not  be  granted  at  the  suit  of  uninterested 
persons,  and  the  lessee  of  an  ecclesiastical  corporation  has  not 
a  sufficient  interest  ;  the  patron  only  could  apply  to  restrain 
a  rector  or  vicar  ;  the  Crown,  by  its  Attorney-General,  should 
apply  to  restrain  a  bishop.  And  it  may  probably  be  added  that, 
in  all  cases,  the  patron  or  patrons  of  the  particular  ecclesiastical 
corporations  are  the  persons  properly  interested,  at  whose  suit 
an  injunction  should  be  asked.  If,  however,  such  ecclesiastical 
corporation  should  have  entered  into  a  particular  agreement 
with  its  lessee  or  some  other  person  not  to  cut  timber,  &c.,  such 
person  would  probably  have  his  right  to  apply  for  an  injunction, 
but  this  would  be  upon  other  princrples  (c). 

The  Ministry  of  Agriculture  are  not  to  sanction  any  improve- 
ment of  any  land  held  in  right  of  any  church,  chapel,  or  other 
ecclesiastical  benefice,  unless  and  until  the  patron  of  such  bene- 
fice, and  the  bishop  of  the  diocese  in  which  such  lands  are 
situate,  shall  signify  to  the  commissioners  by  writing  under  their 
hands  their  consent  respectively  to  such  application.  No  charge 
upon  any  such  land  of  money  expended,  or  purporting  to  be 
expended,  for  the  improvement  thereof,  whether  under  any 
general  or  local  Act,  or  any  contract  or  agreement,  is  to  be  valid 
and  effectual,  and  whether  with  or  without  the  sanction  of  the 
commissioners,  unless  and  until  the  patron  of  the  benefice  and 
the  bishop  of  the  diocese  have  respectively  signified  their  consent 
in  writing  thereto  ;  but  any  charge  valid ly  and  effectually 
made  before  August  14th,  1884,  is  not  invalidated  or  preju- 
dicially affected  (d). 

SECTION  2. 
Leases  by  Ecclesiastical  Corporations. 

Ecclesiastical  corporations,  whether  aggregate  or  sole,  having, 
as  we  have  seen,  but  a  qualified  interest  in  the  lands  whereof  they 
were  seised  in  right  of  their  churches,  &c.,  leases  made  by  them 
of  such  lands  were,  at  common  law,  in  many  cases  not  binding  on 
their  successors  (e),  and  the  consent  of,  and  confirmation  by, 
some  other  parties  were  considered  necessary,  without  which 
such  leases  were  not  valid  as  against  the  successor.  Thus  the 
leases  of  bishops  and  Archbishops  were  to  be  confirmed  by  the 
dean  and  chapter  ;  those  of  deans  by  the  bishop  and  chapter  ; 
those  of  archdeacons,  prebendaries,  and  the  like,  by  the  bishop, 
dean  and  chapter  ;  those  of.  parsons  and  vicars  by  the  patron 

(a)  Knight  v.  Mosely,  supra  ;  Duke  of  Marlborough  v.  St.  John  (1852),  5  De  G.  & 
Sm.  174  ;  Holden  v.  Weekes  (1860),  1J.  &  H.  278  ;  but  see  Sowerby  v.  Fryer,  supra. 

(b)  Knight  v.  Mosely,  Sowerby  v.  Fryer,  supra. 

(c)  See  Wither  v.  Dean  and  Chapter  of  Winchester  (1817),  3  Mer.  421. 

(d)  47  &  48  Viet.  c.  67,  s.  1. 

(e)  Cruise,  Dig.  tit.  32,  cb.  v. 
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and  ordinary  ;   with  variations  in  certain  cases,  which  it  is  not 
now  necessary  to  enumerate  ( /  ). 

By  the  statute  passed  in  the  thirty-second  year  of  Henry  VIII.   Enabling 
c.  38,  it  was  enacted  that  all  leases,  for  terms  of  years  or  for  life,  ^atutes '  °^ 
by  any  persons  having  an  estate  of  inheritance  in  right  of  their 
churches,  should  be  good  and  effectual  against  the  lessors  and 
their  successors  :   provided  that  nothing  therein  should  extend 
to  give  any  liberty  or  power  to  any  parson  or  vicar  of  any  church 
or  vicarage  to  make  any  lease  or  grant  of  any  of  their  messuages, 
lands,  tenements,  tithes,  profits,  or  hereditaments  belonging  to 
their  churches  or  vicarages,  otherwise  or  in  any  other  manner 
than  they  might  have  done  before  the  making  of  that  Act. 
This  enabling  statute  went  too  far  in  giving  power  to  persons  Disabling 
ecclesiastical  to  make  leases  of  their  lands,  and  several  statutes  EHzabeth* 
were  consequently  passed  during  the  reign  of  Elizabeth,  called 
disabling  statutes,  by  which  all  alienations  by  ecclesiastical 
persons  are  declared  void,  except  leases  for  twenty-one  years  or 
three  lives  (g). 

There  are  certain  circumstances  required  to  be  observed  by  Leases  under 
these  statutes,  without  which  such  leases  made  by  persons  the  statutes- 
ecclesiastical  would  not  be  binding  on  their  successors. 

First.  All  such  leases  must  be  by  deed  indented,  not  by  deed- 
poll  or  by  parol. 

Second.  They  must  be  made  to  begin  from  the  day  of  the 
making  thereof. 

Third.  If  there  be  an  old  lease  in  being,  it  must  be  surrendered  Surrender  of 
or  ended  within  one  year  next  after  making  the  new  lease.  oldlease 
Such  surrender  must  be  absolute,  not  conditional ;  for  otherwise 
the  intention  of  the  statute  might  be  easily  evaded  by  setting 
up  such  old  lease  again  upon  breach  of  the  condition  (h). 

Upon  this  third  rule  the  following  points  have  been  decided. 
A  surrender  in  law  by  the  taking  a  new  lease,  either  to  begin 
presently  or  on  a  day  to  come,  seems  a  good  surrender  within  the 
statutes  ;  for  by  taking  such  new  lease,  though  to  commence  on 
a  future  day,  the  first  lease  is  presently  surrendered  and  gone, 
and  shall  not  continue  till  the  day  on  which  the  new  lease  is  to 
commence  ;  but  by  acceptance  of  such  new  lease  the  first  is 
immediately  surrendered,  because  both  leases  cannot  exist 
together.  As  the  first  cannot  be  dissolved  or  surrendered  in 
part,  it  must  be  surrendered  for  the  whole  (i). 

A  surrender  upon  condition  that  the  lessor  should  make  a  new 
lease  within  a  week  after  has  been  held  good.  The  lessor  of  the 
plaintiff,  being  a  prebendary  of  Sarum,  brought  an  ejectment  to 
avoid  a  lease  made  by  his  predecessor,  as  not  being  conformable 
to  the  proviso  in  the  statute  of  32  Hen.  VIII.,  because  the  sur- 
render of  the  former  lease  was  with  a  condition,  that  if  the  then 
prebendary  did  not,  within  a  week  after,  grant  a  new  lease,  the 

(/)  Gibs.  Cod.  744  ;  .Watson,  c.  44  ;  Dean  of  Ely  v.  Steivart  (1740),  2  Atk.  44e 
(g)  1  Eliz.  c.  19  ;  13  Eliz.  c.  10  ;  14  Eliz.  c.  11  ;  18  Eliz.  c.  11 ;  1  Jac.  1,  c.  3. 
(h)  See  Cruise,  Dig.,  ante. 
(i)  Thompson  v.  Trafford  (1593),  Poph.  8. 
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surrender  should  be  void  ;  whereby,  as  it  was  contended  for  the 
plaintiff,  the  old  term  was  not  absolutely  gone,  but  the  lessee 
reserved  a  power  of  setting  it  up  again.  The  court  gave  judg- 
ment for  the  defendant  ;  this  being  within  the  intent  of  the 
statute,  which  was,  that  there  should  not  be  two  leases  standing 
out  against  his  successor.  Here  the  new  lease  was  made  within 
the  week  ;  from  thence  it  became  an  absolute  surrender,  both 
in  deed  and  in  law  ;  the  whole  was  out  of  the  lessee  without 
further  act  to  be  done  by  him.  In  the  proviso  in  that  statute 
there  was  the  word  "ended"  as  well  as  "surrendered,"  and 
could  it  be  said  that  the  first  lease  was  not  ended  ?  This  was  no 
more  than  a  reasonable  caution  in  the  first  lessee  to  keep  some 
hold  of  his  old  estate  till  a  new  title  was  made  to  him  (k). 

The  statute  18  Eliz.  c.  11,  s.  2,  enacts,  that  all  leases  to  be 
made  by  any  ecclesiastical  or  collegiate  persons  or  others  within 
the  statute  13  Eliz.  c.  10,  of  any  lands,  &c.,  whereof  any  former 
lease  for  years  is  in  being,  and  not  to  be  expired,  surrendered  or 
ended  within  three  years  next  after  the  making  of  any  such  new 
lease,  shall  be  void  ;  and  by  the  3rd  section  of  18  Eliz.  c.  11  all 
bonds  and  covenants  for  renewing  any  leases  contrary  to  the 
13  Eliz.  c.  10  or  this  statute  are  declared  void.  There  are, 
however,  some  cases  in  which  a  bishop,  with  the  consent  of  the 
dean  and  chapter,  may  make  a  concurrent  lease. 

The  duration  of  all  leases  made  under  these  statutes  must  not 
exceed  twenty-one  years,  or  three  lives,  but  may  be  for  fewer 
years  or  lives  ;  the  intention  of  these  statutes  being  only  to 
abridge  the  power  of  making  long  and  unreasonable  leases,  by 
reducing  them  to  a  determinate  number  of  years  or  lives,  which 
they  should  not  exceed,  but  might  be  made  as  much  under  as 
the  party  pleased  (I). 

If  a  bishop  makes  a  lease  for  four  lives,  and  one  of  them  dies 
in  the  lifetime  of  the  bishop,  so  that  at  his  death  there  are  but 
three  lives  in  being,  yet  the  lease  will  be  void  against  his 
successor  ;  for,  as  it  was  originally  void,  no  subsequent  event 
could  make  it  good  (ra). 

If  a  lease  be  made  to  A.  for  the  lives  of  B.,  C.,  and  D.,  it  is  a 
good  lease  to  one  for  the  lives  of  three  other  persons,  and  a  lease 
to  three  persons  for  three  lives  is  all  one  within  the  intent  of 
these  statutes  ;  for  in  both  cases  three  lives  are  the  measure  of 
the  estate  created,  which  is  all  the  statutes  require  (n).  It 
appears  to  be  understood  that  a  lease  for  sixty  years,  if  three 
lives  shall  so  long  live,  is  good  within  the  statute  32  Hen.  VIII. 
c.  28  (o). 

All  leases  made  under  these  statutes  must  be  of  lands  or 
tenements,  whereto  resort  may  be  had  for  the  rent  reserved  by 
distress  ;  for  otherwise  the  heirs  or  successors  of  the  lessors 
would  be  without  any  remedy  for  the  recovery  of  the  rent. 

(k)  Wilson  d.  Eyre  v.  Carter  (1742),  2  Str.  1201. 

(I)  1  Inst.  44. 

(m)  Bishop  of  Salisbury's  Case  (1613),  10  Rep.  58  b,  62  a. 

(??.)  Baugh  v.  Haynes  (1605),  Cro.  Jac.  76. 

(o)  Whitlock's  Case  (1608),  8  Rep.  69  b  ;  Bac.  Abr.  v.  4,  69 
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These  statutes  do  not  therefore  extend  to  advowsons,  tithes, 
or  other  incorporeal  hereditaments  (p). 

The  statute  32  Hen.  VIII.  c.  28  does  not  extend  to  any  lease  TO  what 
of  manors  or  lands,  which  have  not  most  commonly  been  letten  Iand3  32 
to  farm,  or  occupied  by  the  farmers  thereof  by  the  space  of  ^g  Extends 
twenty  years  next  before  such  lease  thereof  made  (q).     The 
intention  of  this  clause  was  to  prevent  the  persons  enabled  by 
the  statute  to  demise,  from  making  leases  of  their  mansion 
houses  and  demesnes,  so  as  to  bind  their  heirs  or  successors,  as 
that  practice  would  have  produced  a  great  decay  of  hospitality. 
Various  opinions  have  been  held  upon  the  construction  of  this  Construction 
clause.     The  better  of  them  seems  to  be,  that  it  consists  of  two  of  clause- 
parts  in  the  disjunctive  :    if  either  of  them  be  observed,  it  is 
sufficient  to  support  the  lease.     The  first  is,  which  have  not 
most  commonly  been  letten,  which  is  general  ;   the  other  is,  or 
occupied  by  the  farmers  thereof  by  the  space  of  twenty  years  ; 
i.e.,  the  most  natural  and  general  meaning  of   the   clause   is, 
that  the  lands  to  be  leased  must  either  be  such  as  have  been 
most  commonly  letten,  that  is,  such  as  are  not  reputed  part  of 
the  demesnes,  or  such  as  have  been  occupied  by  the  farmers 
thereof  by  the  space  of  twenty  years  (r). 

If  lands  have  been  let  or  occupied  for  eleven  years  or  more, 
at  one  or  several  times  within  the  twenty  years  next  before  a 
lease  for  twenty-one  years  or  three  lives,  it  will  be  sufficient ; 
and  a  demise  by  a  copy  of  court  roll  will  be  considered  as  a 
sufficient  letting  within  the  statute  (s). 

The  statute  of  32  Hen.  VIII.  further  provides,  that  upon  every  Reservation 
such  lease  there  be  reserved  yearly  during  the  same  lease,  due  of  accustomed 
and  payable  to  the  lessors,  their  heirs  and  successors,  to  whom  r 
the  same  lands  should  have  come  after  the  death  of  the  lessors, 
if  no  lease  had  been  thereof  made,  and  to  whom  the  reversion 
thereof    should    appertain,    according    to    their    estates    and 
interests,  so  much  yearly  farm  or  rent,  or  more,  as  hath  been 
most  accustomably  yielden  or  paid  for  the  manors,  &c.,  so  to 
be  letten  within  twenty  years  next  before  such  lease  thereof 
made  (t).     It  has  been  a  constant  practice  nevertheless,  ever 
since  the  statute  was  made,  for  bishops  to  take  great  fines  upon 
the  renewal  of  leases,  of  which  the  validity  has  never  been 
questioned  (u). 

It  was  formerly  doubted  whether  ecclesiastical  persons  might  Leases  of 
make  a  lease  of  part  of  lands  which  had  been  usually  let  for  a  P^^ad11^ 
certain  rent,  reserving  a  rent  pro  raid  ;   but  it  has  been  pro-  been  formerly 
vided  (x),   that   where   any   part   of   the   possessions   of   any  let  at  certain 
ecclesiastical  person  shall  be  demised  by  several  leases,  which  rents> 
was  formerly  demised  by  one,  or  where  a  part  shall  be  demised 

(p)  I  Inst.  44  b 

(q)  Sect.  2. 

(r)  Cruise,  Dig.  tit.  32,  ch  v.  ;  Bacon,  Abr.  tit.  Lease. 

(s)  Baugh  v.  Haynes,  supra. 

(t)  Sect.  2. 

(u)  Cruise's  Dig.,  ante. 

(a:)  39  &  40  Geo.  3,  c.  41,  ss.  1,  3 
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for  less  than  the  ancient  rent,  and  the  residue  shall  be  retained 
in  the  possession  of  the  lessor,  the  several  rents  reserved  on  the 
separate  demises  of  the  specific  parts  shall  be  taken  to  be  the 
ancient  rents  ;  with  a  proviso  that  where  the  whole  of  such 
premises  shall  be  demised  in  parts,  the  aggregate  rents  reserved 
shall  not  be  less  than  the  whole  accustomed  rent,  and  so  in 
proportion  where  a  part  shall  be  retained  in  possession  by  the 
lessor. 

The  last  rule  to  be  observed  in  respect  to  leases  under  these 
statutes  is,  that  they  must  not  be  made  without  impeachment  of 
waste.  For  if,  as  the  preamble  speaks,  long  and  unreasonable 
leases  are  the  chief  cause  of  dilapidations,  and  of  the  decay  of 
hospitality,  much  more  would  they  be  so  if  they  were  made 
dispunishable  for  waste  (y}. 

Parsons  and  vicars  are  expressly  excepted  out  of  the  statute 
of  32  Hen.  VIII.,  so  that  they  are  not,  as  other  sole  corporations, 
enabled  by  that  statute  to  make  any  leases  to  bind  their 
successors  without  the  confirmation  of  the  patron  and  ordinary, 
but  remain  as  they  did  at  common  law.  They  are,  however, 
not  restrained  by  the  Act  of  13  Eliz.  from  making  leases  for 
twenty-one  years  or  three  lives,  but  then  such  leases  must  not 
only  be  confirmed  by  the  patron  and  ordinary,  but  must  also 
be  made  in  conformity  with  the  rules  already  mentioned, 
otherwise  they  will  not  bind  the  successors.  And  they  are 
restrained  by  the  Act  of  13  Eliz.  from  making  leases  for  any 
longer  time,  notwithstanding  any  confirmation  or  conformity 
to  the  rules  before  mentioned  (z). 

A  chapelry  which  had  been  augmented  by  the  governors  of 
Queen  Anne's  Bounty,  and  had  thereby  become  a  perpetual 
curacy,  was  in  the  patronage  of  the  rector  for  the  time  being 
of  the  mother  church.  The  perpetual  curate  had  granted  a 
lease  for  years  of  mines,  &c.,  to  which  lease  the  bishop,  and  the 
rector  of  the  mother  church  as  patron,  were  made  parties. 
This  lease  was  held  void,  for  want  of  confirmation  by  the  patron 
of  the  mother  church.  For  where  there  is,  a  patron  paramount, 
he  has  as  great  an  interest  as  the  immediate  patron,  and  unless 
he  joins  in  the  lease  it  is  void.  Nor  can  the  acceptance  of  rent 
under  such  a  lease  by  the  perpetual  curate  or  his  successors 
have  any  effect  in  establishing  the  void  lease  ;  such  acceptance 
of  rent  creating  only  a  tenancy  from  year  to  year  (a}. 

The  following  case  serves  at  once  to  show  that  leases  by 
parsons  and  vicars  must  be  subject  to  the  restrictive  rules  before 
mentioned,  and  also  to  illustrate  clearly  the  above  rule  that  so 
much  yearly  farm  rent  or  more  must  be  reserved  in  these  leases 
as  has  been  most  accustomably  yielden  or  paid  within  twenty 
years  next  before  such  lease  is  made.  Waste  land  belonging  to 
a  vicarage,  which  land  had  remained  uninclosed  and  useless, 
from  the  inability  of  the  vicars  to  bear  the  expense  of  inclosure, 

(y)  Dean  and  Chapter  of  Worcester's  Case  (1605),  6  Rep.  37. 

(z)  Cruise's  Dig.  tit.  32,  ch.  v. 

(a)  Doe  d.  Brammall  v.  Collinge  (1849),  7C.  B.  939. 
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was  let  (having  never  been  let  before),  by  the  incumbent,  with 
the  consent  of  the  patron  and  ordinary,  to  P.  for  three  lives,  P. 
undertaking  to  reclaim  the  land,  and  to  pay  a  rack-rent,  which 
was  the  most  that  could  be  obtained.  It  was  argued  that  such 
a  lease  was  valid,  and  that  the  meaning  of  the  restriction  must 
be  that  the  accustomed  rent  should  be  taken  where  any  rent 
had  existed  before,  and  where  not,  the  best  rent  that  could  be 
gotten.  But  it  was  decided  by  the  Court  of  Common  Pleas 
that,  in  order  to  meet  the  expression  in  the  statute,  there  must 
have  been  some  rent  reserved  before,  and  that,  upon  considering 
the  statutes  taken  together,  it  was  clear,  that  the  demise,  in 
order  to  be  valid,  must  be  of  lands  which  had  been  demised 
before  (6). 

The  power  of  granting  leases  by  ecclesiastical  corporations  Restrictions 
has  in  some  cases  been  further  restricted,  and  in  others  extended,  ky  6  &1  ^ 
by  statute.  And,  first,  as  to  the  restriction.  It  has  been 
enacted  (c),  that  no  ecclesiastical  corporation,  sole  or  aggre- 
gate (d),  shall  grant  any  new  lease  of  any  house,  land,  tithes  or 
other  hereditaments,  by  way  of  renewal  of  any  lease,  which  As  to 
shall  have  been  previously  granted  thereof  for  two  or  more  renewals- 
lives,  until  one  or  more  of  such  lives  shall  die,  and  then  only 
for  the  surviving  life  or  lives  and  for  such  new  life  or  lives  as 
together  with  the  life  or  lives  of  such  survivor  or  survivors 
shall  make  up  the  number  of  lives,  not  exceeding  three  in  the 
whole,  for  which  such  lease  shall  have  been  so  made  :  and  that 
where  any  such  lease  shall  have  been  granted  for  forty  years, 
no  such  ecclesiastical  corporation  shall  grant  any  new  lease  by 
way  of  renewal  until  fourteen  years  of  such  lease  shall  have 
expired  ;  where  granted  for  thirty  years,  not  until  ten  years 
have  expired  ;  where  granted  for  twenty-one  years,  not  until 
seven  years  have  expired  ;  and  that  where  any  such  lease  shall 
have  been  granted  for  years,  no  such  ecclesiastical  corporation 
shall  grant  any  lease  by  way  of  renewal  of  the  same  or  otherwise 
for  any  life  or  lives. 

Such  leases  for  lives  are  to  contain  a  recital  setting  forth  the 
names  of  the  persons  named  as  cestuis  que  vie  in  the  then  last 
preceding  lease  of  the  same  premises,  and  stating  which  of 
them,  if  any,  is  then  dead,  or  for  whose  life  that  of  some  other 
person  has  been  exchanged,  according  to  the  provisions  to  be 
presently  mentioned  ;  and  in  such  leases  for  years  the  recital 
is  to  set  forth  for  what  term  of  years  the  last  preceding  lease 
of  the  same  premises  was  granted,  and  how  much  of  such  term 
has  expired,  and  how  much  remains  ;  and  such  recitals,  so  far 

(6)  Doe  d.  Tennyson  v.  Lord  Yarborough  (1822),  1  Bing.  24.  Cf.  Bishop  of  Here- 
ford v.  Scory  (1601),  Cro.  Eliz.  874. 

(c)  The  Ecclesiastical  Leases  Act,  1836  (6  &  7  Will.  4,  c.  20),  s.  1. 

(d)  The  statute  mentions,  in  addition  to  the  words  "  corporation  sole  or  aggre- 
gate," bishops  and  other  corporations  sole  by  name,  as  if  these  were  not  sufficiently 
comprised  in  the  description  of  corporation  sole.     It  has  not  been  thought  necessary 
to  follow  the  words  of  the  Act  in  this  respect ;  but  where  ecclesiastical  corporations 
are  mentioned  in  the  text,  it  will  be  remembered  that  this  includes  bishops,  deans, 
canons,  parsons,  vicars,  &c. 
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as  regards  the  validity  of  the  lease,  are  to  be  taken  as  conclusive 
evidence  of  the  truth  of  the  matters  so  recited  (e}.  And  any 
person  knowingly  introducing  or  assenting  to  the  introduction 
of  false  recitals  is  to  be  deemed  guilty  of  a  misdemeanour,  and 
to  forfeit  to  any  person  suing  for  the  penalty  five  hundred 
pounds  or  five  years'  improved  value  of  the  premises  comprised 
in  the  lease  (/  ). 

But  in  cases  where  for  ten  years  past  it  has  been  the  usual 
practice  to  renew  leases  for  forty,  thirty,  or  twenty-one  years 
respectively,  at  shorter  periods  than  fourteen,  ten,  or  seven 
years  respectively,  nothing  in  the  Act  is  to  prevent  any  ecclesi- 
astical corporation  from  granting  a  renewed  lease  conformably 
to  such  usual  practice  ;  but  such  usual  practice  must  be  made 
to  appear  to  the  satisfaction  of  the  Archbishop  in  the  case  of 
a  bishop,  and  to  that  of  the  Archbishop  and  bishop  in  the  case 
of  any  other  ecclesiastical  corporation  ;  and  must,  before  the 
granting  of  such  lease,  be  certified  in  writing  by  the  Archbishop, 
or  by  the  Archbishop  and  bishop,  as  the  case  may  be,  the 
certificate  to  be  deposited  in  the  registry,  and  to  be  conclusive 
evidence  of  the  facts  certified  (g).  Nor  is  anything  in  the  Act 
to  prevent  such  ecclesiastical  corporations  from  exchanging 
any  life  or  lives  in  being,  for  which  any  lease  shall  have  been 
granted,  and  granting  any  renewed  lease  for  the  purpose  of 
effectuating  such  exchange  ;  provided  the  same  be  approved, 
in  the  case  of  an  Archbishop  by  the  King  in  council,  in  the  case 
of  a  bishop  by  the  Archbishop,  and  in  other  cases  by  the 
Archbishop  and  bishop  (h).  Neither  is  the  Act  to  supersede 
any  grants  or  renewals  which  have  been  authorised  by  special 
Acts  of  Parliament  relating  to  the  particular  estates  nor  to 
prevent  any  lease  being  granted,  to  confirm  a  title  or  otherwise, 
for  the  life  or  lives  of  the  same  person  or  persons,  or  for  the 
same  term  of  years,  and  commencing  at  the  same  period,  as  the 
lease  last  granted  (i).  The  Act  does  not  render  valid  illegal 
leases  (k). 

24  &  25  Viet.       There  appear,  however,  to  have  been  some  benefices  to  which 
c.  105.  lands   and   hereditaments   belonged,   which,   by   custom,   the 

rectors,  vicars,  perpetual  curates,  &c.,  had  power  to  grant  and 
lease  for  lives  or  for  long  terms  of  years.  In  respect  of  these, 
it  has  been  enacted  that  it  shall  not  be  lawful  for  any  such 
corporation  sole  hereafter  to  make  any  grant  by  copy  of  court 
roll,  or  lease,  of  any  such  manors,  lands,  &c.,  in  consideration 
of  any  fine,  &c.,  but  that  the  same  may  be  leased,  sold, 
exchanged  or  enfranchised,  or  disposed  of,  under  the  provisions 
of  5  &  6  Viet.  caps.  27  and  108,  both  of  which  enabling  Acts 

(e)  6  &  7  Will.  4,  c.  20,  s.  2.  By  a  subsequent  Act  of  the  same  session  (c.  64)  it 
was  explained  that  no  such  leases  are  to  be  void  by  reason  only  of  their  not  con- 
taining such  recital  or  statement  as  above  mentioned. 

(/)  Sect.  3. 

(g)  Sect.  4. 

(h)  Sect.  5. 

(i)  Sects.  6,  7 

(k)  Sect.  9. 
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are  hereafter  fully  referred  to.  The  rights  and  powers  of  all 
existing  incumbents  during  their  incumbency  are  not  affected 
by  the  Act  (I). 

Ecclesiastical  corporations,  whether  aggregate  or  sole,  have 
been  empowered  to  grant  long  leases  of  their  lands  for  building 
purposes,  provided  such  leases  are  granted  with  the  consent 
of  particular  parties,  and  with  certain  conditions  and  restric- 
tions ;  it  being  enacted  (m),  that  all  ecclesiastical  corporations, 
whether  aggregate  or  sole  (n),  may,  with  the  consent  and  under 
the  restrictions  specified,  by  any  deed  duly  executed,  lease  all 
or  any  of  their  lands  or  houses  for  any  term  not  exceeding 
ninety-nine  years,  to  take  effect  in  possession,  and  not  in 
reversion,  to  any  person  who  may  be  willing  to  improve  or  repair 
the  present  or  any  future  houses  thereon,  or  to  erect  other  houses 
instead  thereof,  or  to  erect  any  houses  or  other  buildings  on 
any  lands  whereon  no  building  shall  be  standing,  or  who  shall 
be  willing  to  annex  any  part  of  the  same  lands  to  buildings 
erected  or  to  be  erected  on  the  said  lands,  or  otherwise  to 
improve  the  said  premises  or  any  part  thereof  ;  and  with  or 
without  liberty  for  the  lessee  to  take  down  any  buildings  which 
may  be  upon  the  lands  in  such  leases  respectively  to  be  com- 
prised, and  to  dispose  of  the  materials  thereof  to  such  uses  and 
purposes  as  shall  be  agreed  upon  ;  and  with  or  without  liberty 
for  the  lessee  to  set  out  and  allot  any  part  of  the  respective 
premises  to  be  comprised  in  any  such  lease,  as  ways,  sewers, 
yards  or  otherwise,  for  the  use  of  the  occupiers  or  the  general 
improvement  of  the  premises  ;  and  also  with  or  without  liberty 
for  the  lessee  to  dig,  take  and  carry  away  and  dispose  of  such 
earth,  &c.,  as  it  shall  be  found  convenient  to  remove  for  effecting 
such  purposes. 

The  restrictions  and  conditions,  subject  to  which  these  leases 
are  to  be  granted,  require  to  be  very  accurately  observed  ;  for, 
as  ecclesiastical  corporations  are  empowered  to  grant  these 
leases  only  so  long  as  these  are  attended  to,  a  lease,  in  which 
any  of  these  are  not  complied  with,  would  have  no  validity  to 
bind  either  the  lessor  or  the  lessee.  These  restrictions  are  as 
follows  : 

1st.  There  shall  be  reserved  by  every  such  lease  the  best 
yearly  rent  that  can  be  obtained  for  the  premises  therein 
comprised  payable  half-yearly  or  oftener  ;  and  so  as  every  such 
lease  be  made  without  taking  any  fine,  or  anything  in  the 
nature  thereof,  in  respect  of  making  the  same. 

2nd.  In  every  such  lease  made  for  the  purpose  of  having 
buildings  erected,  there  shall  be  contained  a  covenant  on  the 
part  of  the  lessee  to  build,  complete  and  finish  the  houses  which 
may  be  agreed  to  be  erected  on  the  premises,  if  not  then  already 
done,  within  a  time  or  times  to  be  specified  for  that  purpose, 
and  to  keep  in  repair  during  the  term  such  houses. 

(1)  24  &  25  Viet.  c.  105. 

(m)  The  Ecclesiastical  Leasing  Act,  1842  (5  &  6  Viet.  c.  108),  s.  1. 

(n)  With  some  small  exceptions,  e.g.,  minor  canons  and  ecclesiastical  hospitals 
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Covenants  to 
be  contained 
in  lease. 


Power  to 
reserve  in- 
creased rent. 


3rd.  There  shall  also  be  contained  in  the  last-mentioned  cases 
a  covenant  on  the  part  of  the  lessee  substantially  to  rebuild  or 
repair  the  same  within  a  time  or  times  to  be  specified  for  that 
purpose  ;  and  to  keep  in  repair  during  the  term  the  houses 
agreed  to  be  rebuilt  and  repaired. 

4th.  In  every  lease,  whether  for  building  or  not,  there  shall 
be  contained,  on  the  part  of  the  lessee,  a  covenant  for  the  due 
payment  of  the  rent,  and  of  all  taxes,  charges,  rates,  assess- 
ments and  impositions  whatsoever  affecting  the  same  premises  ; 
and  also  a  covenant  for  keeping  the  houses  erected,  and  to  be 
erected,  on  the  premises  to  be  therein  comprised  (except  any 
works  or  manufactories  which  may  not  be  insurable)  insured 
from  damage  by  fire,  to  the  amount  of  four-fifths  at  least  of  the 
value  thereof,  in  some  or  one  of  the  public  offices  in  London,. 
Westminster,  Norwich,  Bristol,  Exeter,  Newcastle-on-Tyne, 
York  or  Liverpool,  or  of  the  Kent  Fire  Insurance  Company  (the 
particular  office  of  insurance  being  named  in  the  lease),  and  to 
lay  out  the  money  to  be  received  by  virtue  of  such  insurance,, 
and  also  all  such  other  sums  as  shall  be  necessary,  in  rebuilding, 
repairing  and  reinstating  such  houses  as  shall  be  destroyed  or 
damaged  by  fire,  and  also  to  surrender  the  possession  of  and 
leave  in  repair  the  houses  on  the  premises  therein  comprised 
on  the  expiration  or  other  sooner  determination  of  the  term 
thereby  granted ;  and,  within  twenty-one  days  after  any 
assignment  of  such  lease  shall  be  made,  to  deliver  a  copy  of 
such  assignment  to  the  lessor  or  reversioner  for  the  time  being. 

5th.  In  every  such  lease  there  shall  be  contained  a  power  for 
the  lessee  or  reversioner  for  the  time  being,  and  his  or  their 
surveyors  and  agents,  to  enter  upon  the  premises  and  inspect 
the  condition  thereof  ;  and  also  a  condition  of  re-entry  for 
non-payment  of  the  rent,  or  for  non-performance  of  any  of  the 
covenants  and  conditions,  and  with  or  without  a  proviso  that 
no  breach  of  any  of  the  covenants  and  conditions  (except  the 
covenant  for  payment  of  the  rent,  and  other  such  covenants  or 
conditions,  if  any,  as  may  be  agreed  between  the  parties  to  be 
so  excepted)  shall  occasion  any  forfeiture  of  such  lease,  or  give 
any  right  of  re-entry,  unless  judgment  shall  have  been  obtained 
in  an  action  for  such  breach  of  covenant ;  nor  unless  the 
damages  and  costs  to  be  recovered  in  such  action  shall  have 
remained  unpaid  for  the  space  of  three  calendar  months  after 
judgment  shall  have  been  obtained  in  such  action. 

6th.  The  respective  lessees  shall  execute  counterparts  (o). 

Notwithstanding  the  first  of  these  restrictions  (p)  on  any  such 
building  or  repairing  lease,  the  corporation  granting  such  lease 
may  reserve  a  small  rent  during  the  six  first  years  of  the  term, 
or  during  any  of  such  six  first  years  to  be  specified  in  such 
lease  ;  and,  in  addition  to  the  rent  to  be  so  reserved,  an 
increased  rent  to  become  payable  after  the  expiration  of  the 
time  so  specified ;  or  make  any  such  increased  rent  first 


(o)  5  &  6  Viet.  c.  108,  s.  1. 
(p)  Sect.  2. 
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payable,  at  any  time  not  exceeding  six  years  after  the 
commencement  of  the  term  created  by  such  lease,  when  a 
stipulated  progress  shall  have  been  made  in  the  buildings,  re- 
buildings  or  reparations,  in  respect  of  the  erection,  construction 
or  reparation  of  which  the  same  lease  shall  have  been  granted  (q). 

As  to  the  consent  which  is  necessary  in  order  to  give  validity  Consent  of 
to  such  leases,  it  is  declared  that  every  lease  made  under  the  certain  parties 
provisions  of  this  Act  shall  be— 

1st.  With  the  consent  of  the  Ecclesiastical  Commissioners  (r). 

2nd.  With  the  consent  of  the  patron,  when  made  by  an 
incumbent  of  a  benefice  (r). 

3rd.  Any  lease  by  any  corporation,  whether  aggregate  or  sole, 
of  any  lands  or  houses,  mines,  &c.,  of  copyhold  or  customary 
tenure,  or  of  any  watercourses,  ways  or  easements,  in,  upon, 
over,  or  under  any  such  lands,  where  the  copyhold  or  customary 
tenant  thereof  is  not  authorised  to  grant  or  make  leases  for  the 
term  of  years  intended  to  be  created  by  such  lease  without  the 
licence  of  the  lord  of  the  manor,  shall  be  made  with  the  consent 
of  the  lord  for  the  time  being  of  the  manor  of  which  the  same 
shall  be  holden,  in  addition  to  the  other  requisite  consents  ;  and 
such  consent  shall  amount  to  a  valid  licence  to  lease  such  lands, 
houses,  mines,  &c.,  for  the  time  for  which  the  same  shall  be 
expressed  to  be  demised  by  such  lease  (s). 

The  consent  of  every  person,  whose  consent  is  required  to  Testified  by 
any    deed,    is   to   be   testified   by   his   being   party   to    and  execution  of 

,  •  •  .     /.\  ClGCQ.. 

executing  it  (t). 

When  the  patronage  of  any  benefice,  the  consent  of  the  patron  Crown  con- 
of  which  is  requisite,  is  in  the  Crown,  if  such  benefice  shall  be 
above  the  yearly  value  of  201.  in  the  King's  books,  the  instrument 
by  which  such  consent  is  to  be  testified,  shall  be  executed  by  the 
Lord  High  Treasurer,  or  first  Commissioner  of  the  Treasury ;  and 
if  such  benefice  shall  not  exceed  the  yearly  value  of  201.  in  the 
King's  books,  such  instrument  shall  be  executed  by  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  of  the  Great 
Seal ;  and  if  such  benefice  shall  be  within  the  patronage  of  the 
Crown  in  right  of  the  duchy  of  Lancaster,  such  instrument  shall 
be  executed  by  the  chancellor  of  the  duchy  ;  and  when  the 
patronage  shall  be  part  of  the  possessions  of  the  duchy  of 
Cornwall,  the  instrument  by  which  such  consent  or  concurrence 
is  to  be  testified  shall,  whenever  there  shall  be  a  Duke  of 
Cornwall,  whether  he  be  of  full  age  or  otherwise,  be  under  his 
great  or  privy  seal ;  or  if  there  be  no  Duke  of  Cornwall,  and 
such  benefice  shall  be  in  the  patronage  of  the  Crown  in  right  of 
the  duchy  of  Cornwall,  such  instrument  shall  be  executed  by  the 
same  person  or  persons  who  is  or  are  authorised  to  testify  the 
consent  of  the  Crown  ;  and  such  instrument,  being  so  sealed  or 

(q)  5  &  6  Viet.  c.  108,  s.  2. 

(r)  The  Ecclesiastical  Commissioners  and  the  patron  can  sue  in  proper  cases 
where  their  consent  has  not  been  obtained  :  Ecclesiastical  Commissioners  v.  Wode- 
house,  [1895]  1  Ch.  552,  q.v.  at  p.  564,  as  to  the  general  applicability  of  the  decision. 

(s)  Sect.  20. 

(0  Sect.  21. 
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executed,  shall  be  deemed  and  taken,  for  the  purposes  of  this 

Act,  to  be  an  execution  by  the  patron  of  the  benefice  (u). 

Consent  how        Where  the  patron  of  any  benefice  or  lord  of  the  manor,  whose 

testified  in       consent  is  requisite,  is  a  minor,  idiot,  lunatic,  or  feme  covert,  or 

ses>      beyond  seas,  it  shall  be  lawful  for  the  guardian,  committee, 

husband,  or  attorney,  as  the  case  may  be,  of  such  patron  or 

lord,  but  in  case  of  a  feme  covert  not  being  a  minor,  idiot, 

or  lunatic,  or  beyond  the  seas,  with  her  consent  in  writing, 

to  execute  the  instrument  by  which  such  consent  is  to  be 

testified  (x). 

The  person  or  persons,  if  not  more  than  two,  or  the  majority  of 
the  persons,  if  more  than  two,  or  the  corporation,  who  or  which 
would,  for  the  time  being,  be  entitled  to  the  turn  or  right  of 
presentation  to  any  benefice,  if  the  same  were  then  vacant,  are, 
for  the  purposes  of  the  Act,  to  be  considered  to  be  the  patron 
thereof  ;  provided  that,  in  the  case  of  the  patronage  being 
exercised  alternately  by  different  patrons,  the  person  or  persons, 
if  not  more  than  two,  or  the  majority  of  the  persons,  if  more  than 
two,  or  the  corporation  who  or  which  would,  for  the  time  being, 
be  entitled  to  the  second  turn  or  right  of  presentation  to  any 
benefice,  if  the  same  were  then  vacant,  shall,  for  the  purposes 
of  the  Act,  jointly  with  the  person  or  persons,  or  corporation, 
entitled  to  the  first  turn  or  right  of  presentation,  be  considered 
to  be  the  patron  thereof  (y). 

The  same  person  may  consent  in  more  than  one  character,  if 
necessary  (z). 

Corporations  aggregate  are  to  signify  their  consent  under  their 
common  seal  (a). 

Land  may  be       In    granting    these    leases,    ecclesiastical    corporations    are 

leased  for         empowered,  in  like  manner,  and  subject  to  the  same  restric- 

ets,  &c.      tions  and  consent,  to  lay  out  and  appropriate  land  for  streets, 

yards,  gardens,  sewers,  &c.,  for  the  improvement  of  the  estate 

and  the  accommodation  of  the  occupiers,  or  give  such  privileges 

or  easements  as  may  be  thought  reasonable  or  convenient.     This 

may  be  done  by  general  deed  (6). 

Water,  water-       Besides  the  power  given  to  them  to  grant  land  on  building 
saves,  and       leases,  ecclesiastical  corporations  are  by  the  same  Act  empowered 
&c^ "ma-y^be    with  such  consent  as  has  been  already  mentioned,  to  grant,  by 
leased  for        way  of  lease,  any  water  flowing  in  or  upon  their  lands,  and  also 
sixty  years.      anv  way-leaves  or  water-leaves,   canals,  watercourses,  tram- 
roads,   railways    and    other  ways,   paths  or  passages,   either 
subterraneous,  or  over  the  surface  of  any  lands,  store  yards, 
wharfs,  or  other  like  easements  or  privileges,  in,  upon,  out 
of,  or  over  any  part  or  parts  of  their  lands,  for  any  term  or 

(u)  5  &  6  Viet.  c.  108,  ss.  22,  23. 

(x)  Sect.  24. 

(y)  Sect.  25. 

(z)  Sect.  26. 

(a)  Sect.  27. 

(&)  Sect.  3.  This  power  does  not  extend  to  the  grant  of  rights  of  way  over 
churchyards,  which  stand  in  a  different  category  (see  post,  p.  419) :  St.  Gabriel, 
Fenchurch  Street  (Hector,  <fcc.)  v.  City  of  London  Seal  Property  Co.,  Ltd.,  [1896] 
P.  95,  101. 
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number  of  years,  not  exceeding  sixty  years,  to  take  effect  in 
possession  (c). 

The  restrictions  and  conditions,  subject  to  which  these  last- 
mentioned  leases  may  be  granted,  are  the  following  : — 

1st.  So  as  there  be  reserved  on  every  such  lease  payable  half- 
yearly,  or  oftener,  during  the  continuance  of  the  term  of  years 
thereby  created,  the  best  yearly  rent  or  rents,  either  in  the  shape 
of  a  stated  or  fixed  sum  of  money,  or  by  way  of  toll  or  other- 
wise, that  can  be  reasonably  gotten  for  the  same,  without  taking 
any  fine,  or  anything  in  the  nature  thereof,  other  than  any 
provision  or  provisions  which  it  may  be  deemed  expedient  to 
insert  in  any  such  grant,  rendering  it  obligatory  on  the  grantee 
or  lessee  to  repair  or  contribute  to  the  repair  of  any  roads  or 
ways,  or  to  keep  open  or  otherwise  use,  in  any  specified  manner, 
any  water  or  watercourse,  to  be  comprised  in  or  affected  by  any 
such  lease. 

2nd.  So  as  there  be  contained  in  every  such  lease  a  power  of 
re-entry,  or  a  power  to  make  void  the  same,  in  case  the  rent 
thereby  reserved,  or  any  part  thereof,  shall  not  be  paid  within 
the  time  therein  specified. 

3rd.  So  as  the  respective  grantees  or  lessees  execute  counter- 
parts of  the  respective  leases  (c). 

Ecclesiastical  corporations  are  further,  by  the  same  Act,  em- 
powered, with  such  consent  as  has  been  already  mentioned  (d), 
to  lease  for  any  term  not  exceeding  sixty  years,  to  take  effect  in 
possession,  any  mines,  minerals,  quarries,  or  beds,  together  with 
the  right  of  working,  or  of  opening  and  working,  the  same,  and 
of  working  any  adjacent  mine,  by  way  of  outstroke  or  other 
underground  communication,  and  together  also  with  such 
portion  of  land  belonging  to  such  corporation,  and  all  such 
rights  of  way  and  other  rights,  easements,  &c.,  incident  to 
mining  operations,  as  shall  be  deemed  expedient  ;  and  every 
such  lease  shall  contain  such  reservations  by  way  of  rent,  &c., 
and  such  powers,  restrictions  and  covenants,  as  shall  be  approved 
by  the  Ecclesiastical  Commissioners,  due  regard  being  had  to 
the  custom  of  the  country  within  which  such  mines,  &c.,  are 
situate  ;  and  no  fine,  nor  anything  in  the  nature  thereof,  shall 
be  taken  for  or  in  respect  of  any  such  lease  (e). 

The  Act  does  not  authorise  the  granting  of  a  lease,  or  the  lay- 
ing out  or  appropriating  the  palace  or  usual  house  of  residence  of 
any  Archbishop  or  bishop,  or  any  other  corporation  sole,  or  of 
any  corporation  aggregate,  or  any  member  of  any  corpora- 
tion aggregate,  or  of  any  offices,  outbuildings,  yards,  gardens, 
orchards  or  pleasure-grounds  to  any  such  palace  or  other  house 
of  residence  adjoining  or  appurtenant,  and  which  may  be  neces- 
sary or  convenient  for  actual  occupation  with  such  palace  or 

(c)  5  &  6  Viet.  c.  108,  s.  4. 

(d)  Ante,  p.  219.     The  Ecclesiastical  Commissioners  can  maintain  an  action  to 
restrain  the  working  of  mines  in  glebe  lands  otherwise  than  under  a  lease  sanctioned 
by  them  :  Ecclesiastical  Commissioners  v.  Wodehouse,  [1895]  1  Ch.  552. 

(e)  Sect.  6. 
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other  house  of  residence,  or  the  grant  or  lease  of  any  mines, 
watercourses,  ways,  easements,  &c.,  the  grant  whereof  may  be 
prejudicial  to  the  convenient  enjoyment  of  any  such  palace  or 
house  of  residence,  or  the  pleasure-grounds  belonging  thereto, 
or  the  leasing  of  any  lands  which  any  such  corporation  is 
expressly  restrained  from  leasing  by  the  provisions  of  any  local 
or  private  Act  of  Parliament  (/). 

Such  are  the  important  powers  which  are  by  this  Act  con- 
ferred upon  ecclesiastical  corporations  in  respect  to  leasing  : 
various  details  are  also  provided  for  ;  power  is  given  to  confirm 
leases  which  would  be  voidable  for  informality,  and  to  accept 
surrenders  and  grant  new  leases  (g).  The  Act  does  not  interfere 
with  any  existing  powers  of  leasing,  by  way  of  renewals  or 
otherwise  ;  but  after  lands  have  been  once  leased  under  the 
Act,  they  are  not  to  be  leased  again,  except  at  rack-rent  (h). 

The  execution  of  the  leases  by  the  necessary  consenting 
parties  is  to  be  conclusive  evidence  that  the  matters  required 
to  be  done,  previously  to  granting  such  lease,  have  been  per- 
formed (i)\  Leases  under  the  Act  may  be  made  on  the  surrender 
of  any  existing  leases  (k) ;  but  underleases,  which  may  have  been 
granted  previously  to  such  surrender,  need  not  be  surrendered  ; 
but  if  any  subsisting  underlease  contains  a  covenant  for  renewal, 
a  renewal  is  not  to  be  compelled  under  the  covenant  except 
upon  the  terms  of  securing  to  the  underlessor  a  rent  bearing 
the  same  proportion  to  the  whole  rent,  upon  the  new  lease 
granted  under  the  Act,  as  the  amount  which,  upon  any  ordinary 
renewal,  ought  to  have  been  paid  by  such  underlessee  would  have 
borne  to  the  whole  amount  of  the  fines  and  fees  attending  such 
renewal  (I). 

The  counterpart  of  every  lease,  &c.,  granted  under  the 
authority  of  the  Act,  and  the  map,  plan,  certificate,  valuation 
and  report  relating  thereto,  is,  within  six  calendar  months  after 
its  date,  to  be  deposited  with  the  Ecclesiastical  Commissioners, 
who  are  thereupon  to  give  to  the  corporation  on  whose  behalf  it 
has  been  deposited  a  certificate  of  such  deposit  having  been 
made.  Documents  so  deposited  are  to  be  produced,  at  proper 
hours,  to  the  corporation  depositing  them,  or  to  the  patron  of 
the  benefice,  or  to  any  person  applying  to  inspect  them  on  their 
behalf  ;  and  an  office  copy,  certified  under  the  seal  of  the 
Commissioners,  which  office  copy  the  Commissioners  are  in  all 
cases  to  give  upon  proper  application  made,  is  to  be  admitted 
and  allowed  in  all  courts  as  legal  evidence  of  its  contents,  and 
of  its  due  execution  by  the  parties  who,  upon  the  face  of  such 
office  copy,  shall  appear  to  have  executed  the  same,  and  of  the 
due  execution  by  the  lessee  of  the  counterpart  thereof  (m). 

(/)  5  &  6  Viet.  c.  108,  s.  9.     As  to  the  letting  of  residence  houses,  see  post,  p.  489. 

(g)  Sect.  5. 

(h)  Sect.  8. 

(»)  Sect.  7. 

(k)  Sect.  16. 

(I)  Sect.  17. 

(m)  Sect.  29. 
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If  in  the  case  of  any  lease,  &c.,  granted  under  the  Act,  any 
fine,  or  anything  in  the  nature  thereof,  shall  directly  or  indirectly 
have  been  paid  or  given  by  or  on  behalf  of  the  lessee,  and  taken 
or  received  by  the  lessor,  such  lease,  &c.,  shall  be  absolutely 
void  (n). 

The  benefit  of  this  Act  is  likewise  extended  to  lands  which  are 
held  in  trust  for  ecclesiastical  corporations  ;  for  whenever  any 
lands  are  vested  in  any  trustees  for  the  benefit  of  such  corpora- 
tion, in  such  manner  that  the  net  income,  or  three-fourths  of  it 
•at  least,  is  payable  for  their  exclusive  benefit,  all  the  powers 
which  are  given  by  the  Act  may  be  exercised  by  such  corpora- 
tion ;  but  in  order  to  give  legal  effect  to  such  leases,  &c.,  the 
trustees  must  be  made  parties,  in  addition  to  the  other  parties 
whose  concurrence  is  required  by  the  Act.  Trustees  are  required 
to  execute  such  deeds  when  tendered  to  them  for  that  purpose, 
after  they  have  been  duly  executed  by  the  corporation,  and  the 
Act  further  provides  for  their  indemnity  in  such  cases  (o). 

The  increased  revenue  which  would  accrue  to  ecclesiastical 
corporations  in  consequence  of  the  leases  which  they  are  em- 
powered to  make  under  this  Act,  is  not  in  all  cases  to  be  at  their 
disposal,  or  for  their  benefit,  but  is  to  go  to  increase  the  general 
fund  in  the  hands  of  the  Ecclesiastical  Commissioners.  Thus, 
in  the  case  of  any  see,  the  revenues  of  which  may  be  thus 
improved,  the  annual  sum,  if  any,  directed  to  be  charged  upon 
the  revenues  of  such  see  by  any  order  in  council,  shall  be  forth- 
with directed  to  be  increased  to  the  extent  of  such  improve- 
ment ;  or  the  annual  sum  (if  any)  directed  by  any  like  order  to 
be  paid  to  the  bishop  of  such  see  shall  by  the  like  authority  be 
forthwith  directed  to  be  reduced  to  the  like  extent,  or  to  be 
altogether  annulled,  if  not  exceeding  such  improvement ;  and 
if  such  improvement  shall  exceed  the  annual  sum  so  directed  to 
be  paid  to  such  bishop,  or  if  no  annual  sum  shall  have  been 
directed  to  be  paid  by  or  to  such  bishop,  then  a  fixed  annual 
sum,  equal  to  the  excess  in  the  one  case,  or  to  the  whole  of  such 
improvement  in  the  other  case,  shall  by  the  like  authority  be 
forthwith  directed  to  be  charged  upon  the  revenues  of  such 
see,  and  the  increased,  or  reduced,  or  new  payment  shall 
take  effect  upon  the  avoidance  of  the  see  next  after  such 
improvement  (p). 

The  improved  value  of  the  property  of  deans  and  chapters, 
and  archdeacons,  is  in  like  manner  to  be  paid  to  the  Com- 
missioners, leaving  to  such  corporations  respectively  such 
amounts  as  have  been  already  mentioned  in  speaking  of  those 
parties  (q). 

In  the  case  of  any  benefice,  the  annual  value  of  which  shall 
be  thus  improved,  it  is  lawful,  by  the  authority  of  the  Eccle- 
siastical Commissioners,  at  any  time  within  three  years  from  the 

(»)  5  &  6  Viet.  c.  108,  s.  30. 
(o)  Sect.  28. 
(p)  Sect.  10. 
(q)  Sect.  11. 
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date  of  such  lease,  to  direct  that  from  and  after  the  next  vacancy 
of  such  benefice  such  portion  of  the  rent  or  other  consideration 
reserved  by  such  lease,  as  by  the  like  authority  shall  be  deemed 
expedient,  shall  be  paid,  and  the  same  shall  accordingly  from 
time  to  time  be  paid,  to  the  Ecclesiastical  Commissioners,  and 
shall  be  by  them  applied  in  making  additional  provision  for  the 
cure  of  souls  :  provided  that  notice  shall  be  given  to  the  patron 
of  such  benefice,  of  any  scheme  affecting  the  same,  three  calendar 
months  previously  to  such  scheme  being  laid  before  the  King  in 
council  ;  and  the  objections  (if  any)  of  such  patron  shall  be  laid 
before  the  King  in  council  together  with  such  scheme  :  provided 
also,  that  the  average  annual  income  of  such  benefice  shall  not, 
under  this  provision,  be  left  at  a  less  sum  than  GOOl.  if  the 
population  amount  to  two  thousand,  nor  at  a  less  sum  than  500Z. 
if  the  population  amount  to  one  thousand,  nor  in  any  other  case 
at  a  less  sum  than  300?.  :  provided  also,  that,  in  making  any 
such  provision  for  the  cure  of  souls  out  of  rents,  &c.,  reserved  by 
any  such  lease,  the  wants  and  circumstances  of  the  places  in 
which  the  lands,  &c.,  demised  by  such  lease  are  situate  shall  be 
primarily  considered  (r). 

The  provisions  of  the  last  Act  were  amended  and  further 
extended  in  the  year  1858.  And  now,  in  any  case  in  which  it 
shall  be  made  to  appear  to  the  satisfaction  of  the  Ecclesiastical 
Commissioners  that  all  or  any  part  of  the  lands  or  other  property 
of  any  ecclesiastical  corporation  which  are  by  the  former  Act 
authorised  to  be  leased  might,  to  the  permanent  advantage  of 
the  estate  of  such  corporation,  be  leased  in  any  manner,  or  be 
sold,  exchanged,  or  otherwise  disposed  of,  it  shall  be  lawful  for 
any  such  corporation,  except  as  in  the  former  Act  is  excepted, 
from  time  to  time  with  such  consent  as  therein  mentioned,  and 
with  the  approval  of  the  said  Commissioners,  to  be  testified  by 
deed  under  their  common  seal,  to  lease  all  or  any  part  or  parts 
of  the  lands  or  other  property  belonging  to  such  corporation, 
whether  the  same  shall  or  shall  not  have  been  previously  leased 
or  dealt  with,  in  such  manner  as  the  said  Commissioners  shall, 
under  the  circumstances  of  each  case,  think  proper  and 
advisable ;  and  also,  with  the  like  consents  as  by  the  former 
Act  required  to  the  granting  of  a  lease  (other  than  and  except 
the  consent  of  a  lord  of  a  manor  thereby  required  in  regard  to 
a  lease  of  copyhold  hereditaments),  and  with  the  approval  of 
the  said  Commissioners  to  be  testified  as  aforesaid,  absolutely 
to  sell  or  convey  in  exchange  or  by  way  of  partition,  or  other- 
wise dispose  of,  all  or  any  part  of  such  lands  and  other  property, 
whether  the  same  shall  have  been  previously  leased  under  the 

Erovisions  of  this  Act  or  the  former  Act  or  not,  for  such  equiva- 
mt  either  in  money  or  in  lands,  &c.,  or  partly  in  money  and 
partly  in  lands,  &c.,  or  for  such  other  considerations  or  purposes 
as  the  Commissioners  shall  deem  proper,  and  on  every  such 
exchange  or  partition  to  give  or  receive  any  sum  or  sums  of 


(r)  5  &  6  Viet.  c.  108,  s.  13. 
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money  by  way  of  equality  of  exchange  or  partition ;  provided, 
that  no  such  sale  by  the  incumbent  of  a  benefice  as  is  above 
mentioned  shall  be  authorised  by  the  said  Commissioners, 
unless  notice  in  writing  of  such  proposed  sale  shall  have  been 
given  to  the  bishop  of  the  diocese  in  which  the  benefice  is 
situate  (s). 

Provision  is  then  made  for  applying  the  money  derived  from  Application 
these  sales,  &c.,  to  the  purchase  of  other  lands,  &c.,  to  be  held  of  proceeds. 
by  the  corporation  on  whose  behalf  the  same  has  been  received  (t) . 
For  the  purpose  of  raising  money  agreed  to  be  paid  for  equality 
of  exchange,  or  for  purchasing  land  or  any  outstanding  leasehold 
interest  in  land,  the  corporation,  with  such  approval  and  consents 
as  aforesaid,  may  borrow  the  same  upon  mortgage  of  any  here- 
ditaments belonging  to  them  ;  contracts  may  be  varied  and 
surrenders  accepted  (u).  Provision  is  also  made  for  payment 
of  the  expenses  at  any  time  incurred  in  carrying  out  the  pro- 
visions of  the  Act  (x). 

An  important  provision  is  made,  that  no  lease  of  any  lands,  Term  of  lease. 
&c.,  acquired  under  the  Act  shall  (except  in  the  special  cases 
specified)  be  made  otherwise  than  from  year  to  year,  or  for  a 
term  of  years  in  possession,  not  exceeding  fourteen  years,  at  the 
best  annual  rent  that  can  be  reasonably  gotten  without  fine,  and 
the  lessee-not  to  be  exempted  from  liability  for  waste  (y). 

The  clauses  of  the  former  Act  relating  to  the  application  of 
the  improved  value  are  to  extend  to  any  improved  value  arising 
out  of  the  provisions  of  this  Act.  But  section  fourteen  of  the 
former  Act,  which  contained  some  provisions  in  reference  to  such 
application,  is  repealed  so  far  as  the  future  is  concerned  (a).  And 
all  clauses  of  the  first  Act  not  expressly  or  by  necessary  implica- 
tion repealed,  are,  so  far  as  they  are  applicable,  to  be  construed 
as  forming  part  of  this  Act  (6). 

It  has  been  pointed  out  that  the  two  Acts  of  1842  and  1858, 
which  have  been  set  out  immediately  above,  are  limited  in  their 
operation  to  glebe  lands  and  property  of  that  description,  and 
cannot  be  extended  to  cover  the  power  to  grant  rights  in  or 
over  churchyards  (e.g.,  easements),  to  which  other  and  different 
considerations  apply  (c). 

Incumbents  of    benefices    are    also    empowered    by   Act,  of  Farm  leases 
Parliament  (d)  to   demise  their  lands  for  a  term  certain  for 
farming  purposes. 

(s)  The  Ecclesiastical  Leasing  Act,  1858  (21  &  22  Viet.  c.  57),  s.  1.  The  form  of 
notice  is  prescribed  by  the  Sale  of  Glebe  Land  Rules,  1909  (S.  R.  &  0.,  1909,  No.  953), 
made  under  the  Glebe  Lands  Act,  1888  (post,  p.  235).  If  no  communication  is 
received  from  the  bishop  within  one  month,  it  is  assumed  that  he  does  not  object. 

(t)  Sect.  2. 

(u)  Sects.  3,  4. 

(a:)  Sect.   5. 

(y)  Sect.  9. 

(a)  Sect.  10. 

(6)  Sect.  12. 

(c)  St.  Gabriel,  Fenchurch  Street  (Rector,  <fec.)  v.  City  of  London  Real  Property  Co., 
Ltd.,  [1896]  P.  95,  101 ;  and  see  s.v.  "  Churchyards,"  post,  p.  419. 

(d)  5  &  6  Viet.  c.  27. 

c.  15 
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The  lease  for  such  purposes  must  be  by  deed,  with  the  consent 
of  the  patron  and  the  bishop  ;  and  of  the  lord  of  the  manor,  if 
the  lands  are  copyhold  ;  such  consents  to  be  testified  by  their 
being  parties  to  and  executing  the  deeds  ;  and  such  lease  may 
be  for  any  term  not  exceeding  fourteen  years,  to  take  effect  in 
possession  and  not  in  reversion. 

The  restrictions  and  conditions,  subject  to  which  such  leases 
may  be  granted,  are  : 

1st.  There  shall  be  reserved  in  every  such  lease,  payable  to 
the  incumbent  quarterly  in  every  year  during  the  continuance 
of  the  term  thereby  granted,  the  best  and  most  improved  yearly 
rent  that  can  be  reasonably  gotten  for  the  same,  without  taking 
any  fine,  or  anything  in  the  nature  thereof,  for  granting  such 
lease. 

2nd.  No  such  lessee  shall  be  made  dispunishable  for  waste  by 
any  clause  or  words  to  be  contained  in  such  lease. 

3rd.  The  lessee  shall  thereby  covenant  with  the  incumbent 
granting  the  lease  and  his  successors  : 

(a)  For  due  payment  of  the  rent  thereby  to  be  reserved,  and 
of  all  taxes,  charges,  rates,  assessments,  and  impositions  what- 
soever, which  shall  be  payable  in  respect  of  the  premises  thereby 
leased. 

(b)  That  he  will  not  assign  or  underlet  any  of  the  heredita- 
ments comprised  in  such  lease  for  all  or  any  part  of  the  term 
thereby  granted,  without  the  consent  of  the  bishop  of  the 
diocese  and  the  patron  and  incumbent  of  the  benefice,  to  be 
testified  by  their  respectively  being  parties  to  and  sealing  and 
delivering  the  deed  or  instrument  by  which  any  such  assignment 
or  underlease  may  be  effected. 

(c)  That  he  will  in  all  respects  cultivate  and  manage  the  lands 
thereby   leased  according  to  the  most   improved     system   of 
husbandry  in  that  part  of  the  country  where  such  lands  are 
locally  situated,  so  far  as  such  system  may  not  be  inconsistent 
with  any  express  stipulation  to  be  contained  in  such  lease. 

(d)  That  he  will  keep,  and  at  the  end  of  the  term  leave  all  the 
lands  comprised  in  such  lease,  together  with  the  gates,  drains, 
and  fences  of  every  description,  and  other  fixtures  and  things 
thereupon,  or  belonging  thereto,  in  good  and  substantial  repair 
and  condition. 

(e)  That   he   will,  at  all  times  during  the  continuance  of  the 
term,  keep  the  buildings  comprised  in  such  lease,  or  to  be 
erected  during  the  term  upon  the  lands  thereby  demised,  or  on 
any  part  thereof,  insured  against  damage  by  fire,  in  the  joint 
names  of  the  lessee  and  of  the  incumbent  of  the  benefice  for  the 
time  being,  in  three-fourths  at  the  least  of  the  value  thereof  ; 
and  that  he  will  lay  out  the  money  to  be  received  by  virtue  of 
any  such  insurance,  and  all  such  other  sums  of  money  as  shall 
be  necessary,  in  substantially  rebuilding,  repairing  and  rein- 
stating, under  the  direction  of  a  surveyor  to  be  for  that  purpose 
appointed  by  the  incumbent  of  such  benefice  for  the  time  being 
and  such  lessee,  by  some  writing  under  their  respective  hands, 
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such  messuages  or  buildings  as  shall  be  destroyed  or  damaged 
by  fire. 

4th.  There  shall  be  inserted  in  every  such  lease  a  reservation, 
for  the  use  of  such  incumbent  and  his  successors,  of  all  timber 
trees,  and  trees  likely  to  become  timber,  and  of  all  saplings  and 
underwoods,  and  of  all  mines  and  minerals. 

5th.  There  shall  also  be  inserted  a  power  of  re-entry,  in  case 
the  rent  thereby  to  be  reserved  shall  be  unpaid  for  the  space  of 
twenty-one  days  next  after  the  same  shall  become  due,  or  in 
case  the  lessee  shall  be  convicted  of  felony,  or  shall  become  a 
bankrupt,  or  shall  take  the  benefit  of  any  Act  of  Parliament 
for  the  relief  of  insolvent  debtors,  or  shall  compound  his  debts, 
or  assign  over  his  estate  and  effects  for  payment  thereof,  or 
in  case  any  execution  shall  issue  against  him  or  his  effects, 
or  in  case  such  lessee  shall  not  from  time  to  time  duly  observe 
and  perform  all  the  covenants  and  agreements  on  his  part  in 
such  lease  to  be  contained. 

6th.  The  lessee  in  each  such  lease  shall  execute  the  same  or  a 
counterpart  thereof. 

Any  stipulation,  covenant,  condition  or  agreement  in  any  Certain  cove- 
such  lease,  on  the  part  of  the  lessee,  for  the  adoption  and  use  of  nants,  &c., 
any  particular  mode  or  system  of  cultivation,  or  for  the  not 
drainage,  or  subdividing,  or  embanking  or  warping  of  all  or  any 
of  the  lands  comprised  in  such  lease,  or  for  the  erection  of  any 
new  or  additional  farm-houses,  barns,  &c.,  which  may  be 
requisite,  or  for  repairing  or  making  any  substantial  improve- 
ments on  the  premises,  or  for  the  payment  of  any  additional  rent 
or  rents  or  penalty  on  breach  of  any  of  the  covenants  or  agree- 
ments contained  in  any  such  lease,  shall  not  be  deemed  or 
construed  to  be  a  fine  or  consideration  for  granting  such  lease 
within  the  meaning  of  the  Act  :  nor  is  anything  in  the  Act  to 
be  taken  to  preclude  the  lessor  from  covenanting  that  the  lessee 
shall  be  entitled  to  have  or  take  from  off  the  demised  premises 
brick-earth,  stone,  lime,  or  other  materials  for  the  erection  or 
repair  of  any  buildings,  or  for  the  construction  or  repair  of 
drains,  or  for  any  other  necessary  improvements,  and  sufficient 
rough  timber,  to  be  assigned  by  the  incumbent  for  the  time 
being  or  his  agent  duly  authorised,  for  any  of  such  purposes 
aforesaid  and  for  the  making  or  repair  of  gates  and  fences  : 
and  the  custom  of  the  country  as  to  outgoing  tenants  shall 
apply  to  each  lease  to  be  granted  under  the  Act,  except 
so  far  as  the  lease  shall  contain  any  express  stipulation  to  the 
contrary. 

The  term  to  be  granted  by  any  such  lease  may  be  twenty  Term  may  be 
instead  of  fourteen  years  where  the  lessee  shall  covenant  in  his  twenty  years 
lease  to  adopt  and  use  any  mode  or  system  of  cultivation  more  & 

expensive  than  the  usual  course,  or  to  drain  or  sub-divide,  or 
embank  and  warp,  at  his  expense,  any  part  of  the  pre- 
mises, or  to  erect,  at  his  own  expense,  on  the  premises  any 
buildings,  or  to  repair  in  a  more  expensive  manner  than  is 

usually  required  of  lessees  of  farms  any  buildings  on  the  pre- 
15— 2 
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mises,  or  in  any  other  manner  to  improve  the  premises  at  his 
expense  (e). 

From  the  lands  which  may  be  demised  under  the  power  thus 
conferred,  there  is  an  exception  as  to  the  parsonage-house, 
garden  and  premises,  and  as  to  glebe  which  may  be  situated 
conveniently  for  actual  occupation  making  not  less  than  ten 
acres  in  all,  and  which  must  be  reserved  out  of  such  lease,  unless 
the  land  leased  is  more  than  five  miles  from  the  parsonage,  in 
which  case  the  exception  does  not  apply  ( / ) . 

The  details  and  matters  to  be  observed  in  the  grant  of  these 
farm  leases  are, 

That  before  any  such  lease  is  granted,  a  surveyor  is  to  be 
appointed,  who  is  to  make  maps,  certificates,  valuations  and 
reports,  as  directed  in  the  Act,  respecting  such  proposed  lease  ; 
or  if  there  is  any  existing  map  of  the  lands,  it  may  be  used  by 
him  for  this  purpose  (g). 

The  execution  of  such  lease  by  the  bishop  and  patron  is  to  be 
conclusive  evidence  that  the  lands  are  proper  to  be  leased,  that 
a  proper  portion  of  the  glebe  remains  unleased,  that  the  rent 
is  the  best  that  can  be  gotten,  and  that  all  the  covenants  are 
proper  (h). 

A  lease  granted  under  the  Act  can  only  be  surrendered  by  a 
deed,  to  which  bishop,  patron  and  incumbent  are  all  parties  ; 
and  such  surrenders  have  operation  only  from  the  time  when 
such  deed  has  been  duly  executed  by  all  such  parties  (i). 

In  cases  of  peculiars  belonging  to  bishops,  such  bishops  are  to 
exercise  within  their  peculiars  the  several  powers  which  they 
are  called  upon  by  the  Act  to  exercise  (k)  ;  in  all  other  peculiars, 
the  bishop  of  the  diocese  (h). 

The  provisions  of  the  Act  as  to  the  persons  by  whom  consent 
is  to  be  given  in  particular  cases  (I),  are  similar  to  those  of  the 
Act  before  mentioned  for  enabling  building  leases  to  be  granted  ; 
and  the  powers  of  the  Act  are  made  to  extend  to  lands,  &c.,  held 
in  trust  for  incumbents  in  the  same  manner  and  according  to 
the  same  provisions  as  have  been  already  mentioned  in  speaking 
of  the  former  Act  (m). 

Provisions  are  made  for  the  deposit  in  the  diocesan  registry 
of  the  counterpart  lease  or  an  attested  copy,  all  surrenders, 
and  all  maps,  reports  and  documents  required  by  the  Act ; 
for  their  inspection,  for  the  admission  of  office  copies  as  evidence, 
and  for  the  registrar's  fees  (n). 

It  must  be  remembered  that,  without  this  statute/parsons  and 
vicars  had  power  to  lease  their  lands,  if  the  lease  were  confirmed 
by  patron  and  ordinary,  and  made  subject  to  the  restrictions  and 

(e)  5  &  6  Viet.  c.  27,  s.  1. 

(/)  Sect.  2. 

(g)  Sect.  3. 

(h)  Sect.  4. 

(»)  Sect.  5. 

(k)  Sect.  6. 

(I)  Sects.  7—13. 

(m)  See  these  provisions,  ante. 

(n)  Sect.  14. 
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conditions  of  the  disabling  statutes  of  Elizabeth  ;  and  it 
has  been  held  that  such  powers  were  not  repealed  by  5  &  6  Viet, 
c.  27,  above  mentioned,  and  that  such  statute  does  not  apply 
to  cases  where  the  incumbent  had  power  to  grant  a  lease,  in 
manner  and  subject  to  the  restrictions  already  mentioned, 
before  the  time  when  the  Act  was  passed.  In  such  cases,  the 
lease  may  be  under  the  powers  of  this  or  of  the  older  statutes. 
Glebe  lands,  therefore,  which  have  been  usually  let  on  lease 
by  incumbents,  are  not  necessarily  within  this  statute — the 
necessary  operation  of  which  would  appear  to  be  confined  to 
cases  where  the  lands  to  be  leased  have  been  usually  occupied 
by  the  incumbent  (o). 

In  certain  cases  manors  and  lands,  &c.,  belong  to  ecclesiastical 
benefices,  the  incumbents  of  which  had  power  by  custom  to  grant 
them  out  upon  lives  or  for  long  terms.  As  to  which  it  has  been 
enacted  (p),  that  no  prebendary  of  any  prebend,  not  being  a 
prebend  of  a  cathedral  or  collegiate  church,  nor  any  rector, 
vicar,  perpetual  curate  or  incumbent,  who  may  hereafter 
become  possessed  of  or  entitled  to  any  manor,  or  lands  belonging 
to  an  ecclesiastical  benefice,  may  make  any  grant  by  copy  of 
court  roll  or  lease  of  small  manors  or  lands,  &c.,  in  consideration 
of  any  fine  or  premium,  or  for  any  longer  term  or  in  any  other 
way  than  as  provided  by  the  two  Acts  last  considered  (q). 

SECTION  3. 
Purchase  and  Alienation  of  Lands  by  Ecclesiastical  Corporations. 

Ecclesiastical  corporations  may  hold  those  freehold  estates  Prohibition 
that  have  been  transmitted  to  them  by  their  predecessors.  from.  Pur- 
They  are  however  prohibited  by  several  ancient  and  modern 
laws,  usually  called  the  statutes  of  mortmain,  from  purchasing 
more  lands  without  a  licence  from  the  Crown.  But  the  power 
of  suspending  statutes  by  regal  authority  only  being  declared 
illegal  at  the  Revolution,  it  was  deemed  prudent  to  give  a 
parliamentary  sanction  to  licences  in  mortmain.  This  was 
done  by  7  &  8  Will.  III.  c.  37  (r),  by  which  it  was  enacted,  that 
it  should  be  lawful  for  the  King,  his  heirs  and  successors,  to 
grant  to  any  person  or  persons,  bodies  politic  or  corporate,  their 
heirs  and  successors,  licences  to  alien  in  mortmain,  and  also  to 
purchase,  acquire,  take  and  hold  in  mortmain,  in  perpetuity  or 
otherwise,  any  lands,  tenements,  rents,  or  hereditaments 
whatsoever  (s). 

It  would  be  unnecessary  to  enter  in  detail  into  any  of  the 
provisions  of  the  older  statutes  of  mortmain,  because  the 
prohibition  from  acquiring  lands  is  the  general  rule,  from  which 

(o)  Jenkins  v.  Green  (1859),  28  L.  J.,  Ch.  817. 
(p)  24  &  25  Viet.  c.  105,  amended  by  25  &  26  Viet.  c.  52. 
(?)  5  &  6  Viet.  c.  27  and  21  &  22  Viet.  c.  57. 

(r)  This  has  been  repealed  by  the  consolidating  Act,  the  Mortmain  and  Charitable 
Uses  Act,  1888  (51  &  52  Viet.  c.  42). 

(«)  1  Inst.  99  a,  n.  1  ;  1  Cruise,  Dig.  53. 
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Mortmain 
and  Charit- 
able Uses 
Acts,  1888 
and  1891. 


Assurances 
in  mortmain 
require 
licence  of 
Crown  or 
authority  of 
statute. 


Require- 
ments of  such 
assurances. 


all  the  excepted  cases  will  be  noticed  in  the  following  sections. 
Blackstone  observes  upon  the  address  and  subtle  contrivances 
by  which  ecclesiastics  were  for  a  long  time  able  to  avoid  the 
effect  of  the  statutes,  until  successive  Parliaments,  pursuing 
them  through  all  their  finesses,  at  last,  though  with  difficulty, 
gained  the  victory  (t). 

This  part  of  the  general  law  of  mortmain  is  now  contained  in 
the  consolidating  statutes,  the  Mortmain  and  Charitable  Uses 
Acts,  1888  and  1891  (u).  The  former  repeals  most  of  the  older 
statutes  on  the  subject,  and,  with  certain  exceptions  noted  in 
this  and  the  following  sections,  contains  the  whole  statutory 
law  on  the  subject.  It  provides  that  land  shall  not  be  assured 
to  or  for  the  benefit  of  any  corporation  in  mortmain  otherwise 
than  under  the  authority  of  a  licence  from  the  Crown  (which 
the  Crown  is  empowered  to  grant  if  and  when  and  in  such 
form  as  it  thinks  fit  (x)  )  or  of  a  statute  for  the  time  being  in 
force,  under  penalty  of  forfeiture  (y). 

Subject  to  the  savings  and  exceptions  of  the  Act,  every 
assurance  of  land  (or  of  personal  estate  to  be  laid  out  in  the 
purchase  of  land)  to  or  for  the  benefit  of  any  charitable  uses 
must  comply  with  the  following  requirements,  and  otherwise 
is  void  (z)  : — 

1.  It  must  be  made  to  take  effect  in  possession  immediately 
from  the  making  thereof. 

2.  There    must    be    no    power    of    revocation,    reservation, 
condition  or  provision  for  the  benefit  of  the  assuror  or  his 
successors  in  title,  except  the  grant  or  reservation  of  a  nominal 
rent  ;  of  mines  or  minerals  ;   of  any  easements,  covenants,  pro- 
visions as  to  the  erection,  &c.,  of  buildings,  the  formation,  &c., 
of  streets,  drainage  or  nuisances,  and  similar  covenants  as  to 
the  use  and  enjoyment  of  that  and  the  adjoining  land  ;  and  a 
right  of  entry  on  non-payment  of  rent  or  breach  of  covenant, 
and  stipulations  of  the  like  nature. 

3.  If  the  assurance  is  made  in  good  faith  on  a  sale  for  full  and 
valuable  consideration,  the  consideration  may  consist  wholly 
or  partly  of  a  rent,  rent-charge,  or  other  annual  payment,  with 
or  without  a  right  of  entry  for  non-payment. 

4.  If  the  assurance  is  of  land  other  than  copyhold,  or  of 
personal  estate  other  than  stock  in  the  public  funds,  it  must 
be  by  deed  with  two  witnesses. 

5.  If  it  is  of  land  or  of  personal  estate  other  than  stock  in  the 
public  funds,  it  must,  unless  it  is  made  in  good  faith  for  full  and 
valuable  consideration,  be  made  at  least  twelve  months  before 
the  death  of  the  assuror,  and  it  or  any  separate  instrument 
declaring  the  charitable  uses  must  be  inrolled  within  six  months 
of  execution. 


(t)  2  Black.  Comm.  268. 

(u)  51  &  52  Viet.  c.  42  ;  54  &  55  Viet.  c.  73 

(a;)  51  &  52  Viet.  c.  42,  s.  2. 

(y)  Sect.  1. 

(z)  Sect.  4. 
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6.  If  it  is  of  stock  in  the  public  funds,  if  not  made  in  good 
faith  for  full  and  valuable  consideration,  it  must  be  by  transfer 
in  the  public  books  at  least  six  months  before  the  death  of  the 
assuror  (a). 

Power  is  given  in  proper  cases  to  remedy  the  omission  to 
inrol  within  six  months  (5). 

There  is  an  exception  from  the  above  conditions  in  the  case  of — 

1.  Assurances  of  land  (or  personal  estate  to  be  laid  out  in 
land)  to  certain  of    the  Universities  and  their  colleges,  and 
certain  schools. 

2.  Assurances  other  than  by  will,  to  trustees  on  behalf  of  any 
society  or  body  of  persons  associated  together  for  (inter  alia) 
religious  purposes,  of  land  not  exceeding  two  acres  for  a  building 
for  such  purposes,  if  made  in  good  faith  and  for  full  and  valuable 
consideration  ;  but  these  assurances  may  be  inrolled  if  thought 
fit  (c). 

"  Assurance  "  is  defined  to  include  a  gift,  conveyance, 
appointment,  lease,  transfer,  settlement,  mortgage,  charge, 
incumbrance,  devise,  bequest,  and  every  other  assurance  by 
deed,  will,  or  other  instrument  (d)  ;  and  "  land  "  includes 
tenements  and  hereditaments,  corporeal  or  incorporeal,  of  any 
tenure,  but  not  money  secured  on  land  or  other  personal  estate 
arising  from  or  connected  with  land  (e). 

The  holding  of  land  assured  by  will  has  been  much  limited 
by  the  Mortmain  and  Charitable  Uses  Act,  1891,  which  provides 
that,  notwithstanding  the  will,  such  land  is  to  be  sold  within  a 
year  (or  such  extended  period  as  is  allowed  by  the  court  or  the 
Chanty  Commissioners)  of  the  death  of  the  testator.  If  not  so 
sold,  it  vests  in  the  Official  Trustee  of  Charitable  Lands,  and 
arrangements  for  the  sale  are  to  be  made  by  the  Charity 
Commissioners  (/).  Similarly,  personal  estate  is,  notwith- 
standing the  directions  of  the  will,  not  to  be  laid  out  in  the 
purchase  of  land  (g).  But  the  court  or  the  Charity  Commis- 
sioners may  in  such  cases  sanction  the  retention  and  acquisition 
of  land  required  for  actual  occupation  for  the  purposes  of  the 
charity,  and  not  as  an  investment  (ft). 

A  deed  or  assurance  by  which  any  land  has  been  demised  for 
a  term  of  years  for  any  charitable  use  is  to  be  deemed  to  have 
been  made  to  take  effect  immediately  from  the  making  thereof 
if  the  term  is  made  to  commence  and  take  effect  in  possession 
at  any  time  within  one  year  from  the  date  of  such  deed  or 
assurance  (i). 

And  as  ecclesiastical  corporations  are  restrained  from 
acquiring  lands,  so  are  they  by  the  statutes  1  Eliz.  c.  19,  and  13 

(a)  51  &  52  Viet.  c.  42,  s.  4. 
(6)  Sect.  5. 

(c)  Sect.  8. 

(d)  Sect.  10. 

(e)  54  &  55  Viet.  c.  73,  s.  3. 
(/)  Sects.  5,  6. 

(g)  Sect.  7. 
(h)  Sect.  8. 
(i)  26  &  27  Viet.  c.  106,  s.  1. 


Exceptions. 


Definition  of 
"assurance." 


Land  assured 
by  will  to  be 
sold  within  a 
year, 


save  in 
special  cases. 


Prohibition 
from  alienat- 
ing generally. 
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Eliz.  c.  10,  restrained,  generally,  from  every  mode  of  alienation 
except  leasing,  which  has  been  already  treated  of.     As  this 
restriction  is  also  the  general  rule,  it  will  be  unnecessary  to  enter 
Charging         into  details.     It  follows  as  a  consequence,  and  is  further  declared 
benefices.         by  statute  (&),  that  all  charging  of  any  benefice  with  cure  with 
any  pension  or  any  profit  out  of  the  same,  is  altogether  void  (I). 
And  if  it  appears  that  any  deed  or  lease  is  in  effect  a  part  of  a 
transaction  by  which  the  living  is  charged  it  would  be  invalid  (m). 
A  rector  who  was  also  the  patron  of  the  living,  gave  warrants 
of  attorney  to  various  creditors  who  had  mortgages  on  the 
advowson,  subject  to  an  agreement,  that  the  judgment  to  be 
entered  up  by  the  first  mortgagee  should  have  priority  over  the 
rest  whenever  execution  should  be  issued,  and  it  was  held,  that 
this  agreement  pointed  so  particularly  to  making  the  judgments 
charges  on  the  living,  that  the  Court  of  Chancery  could  not  give 
effect  to  it  by  granting  an  injunction  and  a  receiver  (n). 
Judgments  The   Judgments   Act,    1838  (o),   enacted,   that   a  judgment 

Act,  1838,        entered  up  against  any  person,  in  one  of  the  superior  courts, 
apply10  should  operate  upon  all  lands,  tenements,  rectories,  acfvowsons, 

tithes,  rents,  and  hereditaments  to  which  he  should  at  the  time 
or  thereafter  be  entitled,  and  that  every  judgment  creditor 
should  have  the  same  remedies  against  the  hereditaments  so 
charged  as  if  the  person  against  whom  such  judgment  had  been 
entered  up  had  power  to  charge  them,  and  had  by  writing 
agreed  to  charge  them  with  the  amount  of  such  judgment  debt 
and  interest.  It  has  been  held,  that  the  statute  of  Elizabeth 
remains  in  full  force,  and  that  the  statute  of  1838  extends  only 
to  the  case  of  lay  rectories  or  lay  tithes,  and  does  not  authorise 
the  charging  ecclesiastical  benefices  by  the  mode  pointed  out 
in  that  statute  (p). 

Since  21  &  22  Viet.  c.  57,  ecclesiastical  corporations  can,  with 
the  consents  required  by  5  &  6  Viet,  c.  108,  s.  20,  sell,  exchange, 
or  otherwise  dispose  of  all  or  any  part  of  the  lands  and  other 
property  belonging  to  such  corporations  (<?). 

Protection  The  alienation  of  lands,  the  property  of  ecclesiastical  corpora- 

a^ainstaliena.  tions,  is  prevented  to  that  extent,  that  they  can  neither  bar  their 
successors  by  wilful  alienation,  nor  by  their  neglect  to  take  care 
of  their  own,  until  a  considerable  lapse  of  time  has  been  per- 
mitted. Thus  the  right  to  them  could  not  be  barred  by  a  fine 
levied  by  the  parties  in  possession,  nor,  since  the  passing  of  the 
statute  3  &  4  Will.  IV.  c.  27,  by  the  more  simple  mode  of 
assurance  substituted  in  lieu  of  a  fine. 

(k)  13  Eliz.  c.  20,  repealed  by  43  Geo.  3,  c.  84,  and  revived  again  in  part  by  57  Geo. 
3,  c.  99.  This  revival  appears  not  to  be  affected  by  1  &  2  Viet.  c.  106  and  subsequent 
repealing  statutes. 

(I)  Charges  made  by  sequestration  are  charges  upon  the  interest  of  the  then 
incumbent  rather  than  charges  upon  the  benefice.  Vide  post,  '•  Sequestration,"  p.  514. 

(m)  Walthew  v.  Crafts  (1851),  6  Exch.  1. 

(n)  Long  v.  Storie  (1849).  3  De  G.  &  Sm.  308. 

(o)  1  &2  Viet.  c.  110,s.  13. 

(p)  Hawkins  v.  Gathercole  (1855),  24  L.  J.,  Ch.  332. 

(q)  Vide  ante,  p.  219.  There  may  also  be  special  Acts  and  special  circumstances 
ousting  the  operation  of  13  Eliz.  c.  10  ;  cf.  Power  v.  Banks,  [1901]  2  Ch.  487. 
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Thus,  in  the  case  in  13  James  I.  (r),  where  a  fine  and  five 
years'  non-claim  were  set  up  in  bar  to  an  ejectment  brought  by 
the  president  and  fellows  of  Magdalen  College,  one  of  the  points 
was,  whether  the  president  and  fellows  were  barred  by  the 
fine  and  non-claim  ;  and  it  was  resolved,  that  the  right  of  the 
college  was  not  barred,  for  the  words  of  the  statute  13  Eliz., 
which  prohibits  all  ecclesiastical  corporations  from  alienation, 
were,  "  That  all  leases,  gifts,  grants,  feoff  ments,  conveyances, 
or  estates  to  be  made,  had  or  suffered  by  any  master  and 
fellows  of  any  college,  &c.,  to  any  person  or  persons,  &c.  (except 
leases),  shall  be  utterly  void,  and  of  none  effect,  to  all  intents, 
constructions,  and  purposes."  So  that  when  a  fine  was  levied, 
and  no  claim  was  made  for  five  years,  there  was  a  conveyance 
permitted  and  suffered  by  the  president  and  fellows  of  the 
college  ;  and  it  would  have  been  of  no  effect  to  have  prohibited 
the  president  and  fellows  themselves  from  making  conveyances 
of  their  lands,  if  they  were  allowed  to  have  a  power  by  their 
permission  and  non-claim  to  bar  their  successors. 

A  bishop,  dean,  or  any  other  ecclesiastical  corporation  sole, 
might  be  himself  barred  by  his  own  non-claim  ;  as,  if  he 
neglected  to  make  his  claim  within  five  years  after  a  fine  was 
levied  of  an  estate,  to  which  he  was  entitled  in  right  of  his 
bishopric,  &c.,  he  would  be  barred  during  his  life  (s)  ;  but  each  of 
his  successors  would  in  such  a  case  have  been  formerly  allowed 
five  years  to  avoid  the  fine,  from  the  time  of  their  becoming 
entitled  to  the  lands,  as,  according  to  the  old  doctrine,  nullum 
tempus  occurrit  ecclesice. 

But  now  by  the  statute  3  &  4  Will.  IV.  c.  27,  s.  29,  it  is 
enacted : — That  it  shall  be  lawful  for  any  Archbishop,  bishop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other 
spiritual  and  eleemosynary  corporation  sole  to  make  an  entry 
or  distress,  or  to  bring  an  action  or  suit,  to  recover  any  land  or 
rent  within  such  period  as  is  there  mentioned,  next  after  the 
time  at  which  the  right  of  such  corporation  sole,  or  of  his 
predecessor,  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued,  that  is  to  say,  the  period 
during  which  two  persons  in  succession  shall  have  held  the  office 
or  benefice,  in  respect  whereof  such  land  or  rent  shall  be  claimed, 
and  six  years  after  a  third  person  shall  have  been  appointed 
thereto,  if  the  times  of  such  two  incumbencies,  and  such  term 
of  six  years,  taken  together,  shall  amount  to  the  full  period  of 
sixty  years  ;  and  if  such  times  taken  together  shall  not  amount 
to  that  full  period,  then  during  such  further  number  of  years  as 
will,  with  the  time  of  the  holding  of  such  two  persons  and  such 
six  years,  make  up  the  full  period  of  sixty  years.  Where  lands, 
on  the  death  of  a  dean,  have  passed  to  the  Ecclesiastical  Com- 
missioners under  3  &  4  Viet.  c.  113,  s.  57,  the  Ecclesiastical 
Commissioners  have  the  same  time  within  which  to  enforce  their 
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years  or  two 
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and  six  years 
now  required 
to  bar  claim. 


(r)  Magdalen  College  Case  (1615),  11  Rep.  78  b. 
(«)  Croft  v.  Howel  (1577),  Plowd.  530,  538. 
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claim  as  the  dean  would  have  had  under  the  above  section  of 
3  &  4  Will.  IV.  c.  27  (t). 

Whether,  therefore,  the  alienation  of  lands,  formerly  the  pro- 
perty of  an  ecclesiastical  corporation  sole,  has  been  made  by 
fine,  or  by  a  substituted  assurance  in  lieu  thereof,  or  by  mere 
laches  and  non-claim,  the  two  first  successors  cannot  be  bound 
thereby  ;  and  the  alienation  is  at  any  time  voidable  at  their 
instance,  and  so  with  the  third  successor  during  the  first  six 
years  of  his  incumbency  ;  nor  would  it  make  any  difference  in 
his  right,  although  the  two  preceding  incumbencies  might  have 
together  lasted  for  a  century  or  more.  And  the  alienation 
would  be  also  voidable  at  the  instance  of  a  succeeding  incum- 
bent, although  twenty  or  more  incumbencies  might  have 
intervened,  until  full  sixty  years  had  elapsed,  since  the  time 
at  which  a  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  as  in  the  Act  mentioned,  had  occurred. 
So  that  the  two  events  must  concur  ere  the  successor  can  be 
barred  of  his  right, — the  lapse  of  sixty  years,  and  the  lapse  of 
two  whole  incumbencies,  with  the  first  six  years  of  the  third. 

But  in  a  case  where  a  special  Act  empowered  a  vicar,  with 
the  approbation  of  the  vestry  for  the  time  being,  to  grant  or 
demise  a  certain  piece  of  land  (which  had  been  assigned  to  him 
as  a  provision  under  a  former.  Act)  to  any  person  or  persons 
whomsoever,  for  such  term  or  number  of  years,  at  and  under 
such  rent,  reversions  and  payments,  as  to  him  and  them  should 
seem  meet  :  and  by  virtue  of  the  power  so  given  to  him,  the 
vicar  had  demised  the  piece  of  land  for  999  years,  so  as  in  fact 
to  amount  to  a  complete  alienation  of  it  ;  it  was  attempted  by  a 
succeeding  vicar  to  set  aside  the  lease  as  inequitable,  and  an 
information  and  bill  were  filed  in  Chancery  for  that  purpose. 
The  court  held,  that,  as  the  provisions  of  the  Act  appeared  to 
have  been  complied  with,  there  was  no  case  for  its  interference  ; 
and,  notwithstanding  the  excessive  length  of  the  lease,  the 
demurrer  to  the  bill  was  allowed.  It  was  also  said,  that  the 
Attorney-General  was  not  a  proper  party  in  a  case  of  that  kind, 
but  that  the  vicar  might  alone  have  filed  a  bill ;  that  the  King  or 
his  Attorney-General  had  no  other  interest  in  a  suit  of  that  nature 
than  that  of  vindicating  the  rights  of  the  Church,  which  interest 
was  the  same  in  the  case  of  tithes  subtracted,  in  which  the 
Attorney-General  never  joins  in  a  suit  for  the  recovery  of  them. 
And  it  appears  to  follow  generally  that,  except  where  the 
patronage  is  vested  in  the  Crown,  the  Attorney- General  would 
not  be  a  necessary  party  in  a  proceeding  to  set  aside  the  irregular 
leases  of  ecclesiastical  corporations  sole  (u). 

In  addition  to  the  powers  of  sale  of  glebe  lands  given  by  the 
Ecclesiastical  Leasing  Act,  1858  (v),  the  Glebe  Lands  Act, 
1888  (x),  gives  further  facilities  for  such  sales. 

(t)  Ecclesiastical  Commissioners  v.  Rowe  (1880),  5  App.  Cas.  736. 

(u)  A.-G.  v.  Moses  (1816),  2  Madd.  294. 

(v)  21  &  22  Viet.  c.  57,  ante,  p.224.  There  may  be  powers  of  sale  or  of  enforcing 
rent-charges  by  sale  under  special  Acts.  Cf.  Scottish  Widows'  Fund  v.  Craig 
(1882),  20  Ch.  D.  208. 

(x)  51  &  52  Viet.  c.  20. 
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The  incumbent  of  any  benefice  may  apply  to  the  Ministry  of  Conditions. 
Agriculture  (after  notice  to  the  bishop  and  the  patron)  to 
approve  the  sale  of  the  glebe  land  (including  any  manor  land  or 
tenement  forming  the  endowment  or  part  of  the  endowment  of 
any  benefice  (y)  )  or  any  part  thereof  except  the  parsonage- 
house  and  any  land  or  buildings  appurtenant  thereto  which  the 
Ministry  may  consider  necessary  for  the  enjoyment  of  the 
parsonage-house.  If  the  Ministry  approve  of  and  are  satisfied 
with  the  application,  and  are  of  opinion  that  the  sale  will 
permanently  benefit  the  benefice,  and  that  the  objection  (if  any) 
of  the  bishop  or  patron  (z)  ought  not  to  prevent  the  sale,  they 
may  approve  the  sale,  and  the  incumbent  with  such  approval 
may  sell  the  land  (a). 

The  purchase  money  is  to  be  paid  to  the  Ministry,  and  is  to 
be  applied  by  them  firstly  in  paying  the  expenses  of  sale,  &c., 
the  residue  to  be  invested  in  one  or  more  of  the  modes  specified 
as  may  be  selected  by  the  incumbent  or,  failing  him,  by  the 
Ministry  (6). 

The  incumbent's  liability  for  dilapidations  remains,  subject 
to  the  application  of  all  or  part  of  the  income  of  the  purchase 
money  towards  recouping  the  sum  due  (c). 

The  Ministry  are  not  to  approve  a  sale  of— 

(a)  Any  land  subject  to  a  lease  originally  created  for  a  term 
exceeding  twenty-one  years. 

(b)  Any  land  let  for  any  term  whatever  where  the  incumbent 
is  not  in  possession  of  the  full  rents  and  profits. 

(c)  Any  mines  or  minerals  if  it  appears  that  they  may  become 
of  considerable  value  (d). 

Where  the  glebe  sold  or  the  benefice  is  subject  to  a  mortgage 
or  other  debt,  the  land  vests  in  the  purchaser  free  from  such 
mortgage  or  debt,  which,  if  not  discharged,  attaches  to  the 
purchase  money  and  the  securities  or  land  in  which  the 
purchase  money  is  invested,  and  the  mortgagee  or  creditor 
retains  all  his  rights  in  relation  to  such  money,  securities,  or  land. 
Notice  must  be  given  to  the  mortgagee  or  creditor,  who  may 
object  on  the  ground  that  his  security  will  be  damnified  by  the 
sale,  and  before  the  Ministry  approve  the  sale  they  must  be 
satisfied,  in  the  event  of  any  objection,  that  this  will  not  be  so. 
Provisions  may  be  made  for  securing  the  rights  of  the  mort- 
gagee or  creditor,  subject  to  certain  safeguards  (e). 

(y)  51  &  52  Viet.  c.  20,  s.  12. 

(z)  If  any  such  objection  is  overruled,  the  Ministry  must  inform  the  objector  in 
writing  of  the  reasons  :  sect.  3  (2). 

(a)  Sects.  2,  3. 

(6)  Sect.  4.  The  investments  specified  are  shortly  (1)  trustee  securities; 
(2)  redemption  of  land  tax,  chief  rent  or  quit  rent  on  unsold  glebe  ;  (3)  purchase  of 
land  convenient  to  the  house  and  for  the  benefit  of  the  benefice.  The  investment  is 
to  be  in  the  name  of  the  Ecclesiastical  Commissioners,  and  may  be  varied  from  time 
to  time  on  terms.  A  separate  account  is  to  be  kept,  and  the  money  must  be  held 
on  the  same  trusts  as  the  land  sold.  When  land  is  purchased,  it  is  to  be  conveyed 
to  the  incumbent,  and  forms  part  of  the  glebe. 

(c)  Sect.  5  (1). 

(d)  Sect.  5  (2). 

(e)  Sect.  6.     Where  there  is  a  permanent  annual  charge  on  the  benefice  in  favour 
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Where  the  Ministry  consider  it  practicable  without  diminishing 
the  purchase  price,  they  must  in  giving  their  approval  of  a  sale 
require  as  a  condition  that  the  land  or  some  part  thereof  shall 
be  offered  for  sale  in  small  parcels,  or  to  the  sanitary  authority 
for  the  purposes  of  the  Allotments  Act,  1 887  ( /  ).  The  approval 
of  the  Ministry,  given  in  the  prescribed  manner,  is  conclusive 
evidence  that  the  requirements  of  the  Act  have  been  complied 
with.  Subject  to  the  provisions  of  the  Act,  the  provisions  of 
the  Settled  Land  Act,  1882,  with  respect  to  the  sale  of  land  by 
a  tenant  for  life,  apply  to  sales  under  the  Act  as  if  the  incumbent 
were  tenant  for  life  (g). 

Powrer  is  given  to  the  Treasury  and  the  Ministry  of  Agriculture 
to  make  rules  under  the  Act  (h). 

The  provisions  of  sects.  126  and  127  of  the  Pluralities  Act, 
1838  (i),  as  to  procedure  with  regard  to  patrons,  are  made 
applicable  (k). 

The  Settled  Land  Acts  do  not  as  a  whole  apply  to  ecclesias- 
tical property,  so  as  to  constitute  a  "  settlement  "  (I),  though 
those  Acts  may  be  applied  in  dealing  with  the  proceeds  of  lands 
taken  compulsorily  under  the  Lands  Clauses  Acts,  e.g.,  in  the 
redemption  of  terminable  rent-charges  on  the  glebe  so  taken  (m). 
Money  paid  into  court  under  the  Lands  Clauses  Acts  will,  as  a 
rule,  be  dealt  with  by  treating  the  incumbent  as  being  in  a 
position  analogous  to  a  tenant  for  life  or  for  any  other  partial 
or  qualified  estate  (n). 

There  are  statutory  provisions  enabling  ecclesiastical  cor- 
porations to  sell  lands  for  the  redemption  of  land  tax,  but 
minerals  are  excepted  from  the  conveyances  (o). 

Where  the  Land  Transfer  Act,  1897  (p),  applies,  and  an 
incumbent  and  his  successors  are  the  registered  proprietors  of 
land,  no  disposition  thereof  is  to  be  registered  without  a  certifi- 
cate (which  is  to  be  granted  in  proper  cases,  and  is  sufficient 
authority  to  the  registrar  to  register  the  disposition)  (a)  in 
cases  of  sales  under  the  Parsonages  Act,  1838  (g),  or  the  Church 

of  the  incumbent  of  any  other  benefice,  the  charge  attaches  to  the  proceeds  of  sale, 
and  the  Ecclesiastical  Commissioners  may  set  apart  an  adequate  portion  of  such 
proceeds  to  meet  the  charge,  thereby  freeing  the  benefice  generally  from  the  charge  : 
sect.  7.  As  to  mortgages  in  favour  of  Queen  Anne's  Bounty  see  8  &  9  Geo.  5,  c.  42,  s.  4. 

(/)  51  &  52  Viet.  c.  20,  s.  8  (1).  The  Ministry  before  giving  their  approval  are 
to  require  a  sufficient  notice  to  be  given  to  the  parishioners  :  sect.  8  (2). 

(g)  Sect.  8  (3),  (4). 

(h)  Sect.  9  :  the  Sale  of  Glebe  Land  Rules,  1909  (S.  R.  &  0.,  1909,  No.  953). 

(**)  1  &  2  Viet.  c.  106.  The  provisions  are  practically  identical  with  those  in 
the  Ecclesiastical  Leasing  Act,  1842  (5  &  6  Viet.  c.  108),  ss.  22—24,  ante,  p.  219. 

(k)  Sect.  10. 

(I)  Ex  parte  Vicar  of  Castle  Bytham  [1895]  1  Ch.  348  ;  In  re  Bishop  of  Bath  and 
Wells  [1899]  2  Ch.  138. 

(m)  Ex  parte  Vicar  of  Castle  Bytham,  supra. 

(n)  See  such  cases  as  Ex  parte  Dean  and  Chapter  of  Gloucester  (1850),  19  L.  J.,  Ch. 
400  ;  Ex  parte  Rectors  of  Liverpool  and  St.  Martin's,  Birmingham  (1870),  L.  R.,  11 
Eq.  15,  23  ;  In  re  Wilkes'  Estate  (1880),  16  Ch.  D.  597  ;  Inre  Saunderton  Glebe  Lands, 
[1903]  1  Ch.  480. 

(o)  38  Geo.  3,  c.  60  ;  39  Geo.  3,  cc.  6,  21  ;  57  Geo.  3,  c.  100  ;  Wilson  v.  Grey  (1866), 
L.  R.,  3  Eq.  117  ;  Whidborne  v.  Ecclesiastical  Commissioners  (1877),  7  Ch.  D.  375. 

(p)  60  &  61  Viet.  c.  65,  s.  15. 

(?)  1  &  2  Viet.  c.  23. 
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Building  Act,  1839  (r),  or  any  amending  Acts,  from  Queen 
Anne's  Bounty,  or  (b)  in  cases  of  sales  under  the  Glebe  Lands 
Act,  1888  (s),  or  any  amending  Acts,  from  the  Ministry  of  Agri- 
culture, or  (c)  in  all  other  cases  from  the  Ecclesiastical  Com- 
missioners, and  no  lien  is  to  be  created  by  deposit  of  the  land 
certificate.  An  inhibition  is  to  be  placed  on  the  register  and 
on  the  land  certificate  accordingly. 

SECTION  4. 

Exceptions  from  the  Statutes  of  Mortmain. — Exchange  of 
Glebe  Lands,  &c. 

In  consequence  of  the  double  restriction  before  spoken  of,  Difficulty  of 
upon  the  purchasing  or  alienating  lands,  it  was  impossible  for  exchanging 
ecclesiastical  persons  to  effect  any  exchanges  of  their  lands, 
however  beneficial  such  an  exchange  might  have  been  for  all 
parties,  without  some  special  Act  of  Parliament  passed  for  that 
particular  purpose  ;  or  as  appears  by  the  books  to  have  been 
done  upon  at  least  one  occasion  (t),  a  decree  made  in  Chancery 
to  confirm  an  exchange  of  glebe  for  other  lands.  In  fact, 
so  great  was  formerly  the  difficulty  of  effecting  a  legal  and 
valid  exchange  of  glebe  for  other  lands,  that  Dr.  Burn 
mentions  that  a  practice  had  sometimes  obtained  of  effecting 
an  exchange  without  the  sanction,  or  rather  in  defiance,  of  the 
law  (u). 

The  impossibility  of  effecting  legal  exchanges  of  glebe  lands  First  allowed 
was  found  to  be  so  great  an  inconvenience,  that  in  legislating  in 
for  the  augmentation  of  livings  under  Queen  Anne's  Bounty,  the 
opportunity  was  taken  to  except  such  cases  from  the  incon- 
venient general  rules  of  restriction  ;  and  it  was  enacted,  that  it 
should  be  lawful  for  the  incumbent,  patron  and  ordinary  of  any 
such  augmented  living  or  cure,  to  exchange  all  or  any  part  of  the 
estate  so  settled,  for  the  augmentation  thereof,  for  any  other 
estate  in  lands  or  tithes  of  equal  or  greater  value,  to  be  conveyed 
to  the  same  uses  (x)  ;  and  subsequently  all  messuages  and  lands 
belonging  to  such  augmented  livings,  that  is,  whether  belonging 
to  such  benefices  originally  or  given  to  them  in  augmentation, 
were  permitted  to  be  exchanged  in  like  manner  (y). 

The  general  restrictions  against  exchange  have,  by  the  statute  Now  per- 
55  Geo.  III.  c.  147,  been  removed  ;  and  the  present  state  of  the 
law  upon  that  subject,  so  far  as  regards  direct  exchange,  is,  for 
the  most  part,  regulated  by  that  Act,  whereby  it  is  made  lawful 
for  the  parson,  vicar,  or  other  incumbent  for  the  time  being  of 
any  ecclesiastical  benefice,  by  deed  indented  and  registered  as  is 
therein  mentioned,  with  the  consent  of  the  patron  of  such 

(r)  2  &  3  Viet.  c.  49. 
(s)  51  &  52  Viet.  c.  20. 
(t)  Morgan  v.  Clark  (1629),  1  Rep.  Ch.  22. 
(u)  2  Burn  E.  L.  301. 
(x)  1  Geo.  1,  stat.  2,  c.  10. 

(y)  43  Geo.  3,  c.  107  ;  see  also  the  Gilbert  Act  (17  Geo.  3,  c.  53) ;  but  it  seems 
unnecessary  to  speak  of  any  powers  of  exchange  prior  to  55  Geo.  3. 
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benefice  and  of  the  bishop  of  the  diocese,  to  grant  or  convey  to 
any  person  or  persons,  or  corporations  sole  or  aggregate,  the 
parsonage  or  glebe  house,  with  the  appurtenances,  and  the 
glebe  lands  and  any  pastures,  feedings,  or  right  of  common  or 
way  appendant,  or  any  parts  of  the  same  belonging  to  any  such 
benefice,  in  exchange  for  any  house,  buildings,  gardens,  &c., 
and  any  lands,  whether  lying  within  the  local  limits  of  such 
benefice  or  not,  so  as  that  the  same  be  situate  conveniently  for 
actual  residence  or  occupation  by  the  incumbent  thereof.  This 
part  of  the  enactment  would  get  rid  of  the  prohibition  against 
the  alienation  of  glebe  lands  ;  but  it  was  also  necessary  to  get 
rid  of  the  Mortmain  Acts,  and  to  enable  the  ecclesiastical  cor- 
poration to  accept  and  take  the  lands  given  in  exchange.  It 
was  therefore  by  the  same  Act  also  made  lawful  for  the  parson, 
vicar  or  incumbent  for  the  time  being  of  such  benefice,  by  the 
same  or  a  like  deed,  and  with  the  like  consents,  to  accept  and 
take  in  exchange,  to  him  and  his  successors  for  ever,  from  any 
person  or  persons,  or  corporation  sole  or  aggregate,  any  other 
house,  buildings,  &c.,  and  any  other  lands,  being  of  greater  value 
or  more  conveniently  situate,  in  lieu  of  and  exchange  for  such 
lands,  &c.,  so  granted  and  conveyed. 

The  lands,  &c.,  thus  taken  in  exchange  by  the  incumbent  must 
be  of  greater  value,  or  more  conveniently  situated,  than  those 
given  up  by  him  in  exchange  ;  so  that  if  the  requisite  consents 
were  given,  and  the  premises  to  be  taken  in  exchange  were 
evidently  more  conveniently  situated,  it  seems  that  they  might 
be  of  less  value  than  those  given  up  by  the  incumbent  for  them  ; 
and  such  lands,  &c.,  must  moreover  be  of  freehold  or  copyhold 
tenure. 

The  house,  buildings  and  appurtenances,  lands,  &c.,  so  to  be 
accepted  and  taken  in  exchange  by  the  incumbent,  are  for  ever, 
after  such  grant  and  conveyance  thereof,  to  be  the  parsonage 
and  glebe  house,  or  glebe  lands  and  premises  of  the  benefice,  to 
all  intents  and  purposes  whatsoever,  and  to  be  holden  and 
enjoyed  by  the  incumbent  and  his  successors  accordingly, 
without  any  licence  or  writ  of  ad  quod  damnum  (z). 

Copyholds  may  be  annexed  in  exchange  if  they  were  held  of 
some  manor  belonging  to  the  benefice  (a),  and  even  if  held  of  a 
manor  not  belonging  to  the  benefice,  provided  that  the  consent 
of  the  lord  of  such  manor  is  obtained.  In  the  latter  case  the 
lands  so  annexed  become  ipso  facto  freehold,  and  the  lands  given 
in  exchange  become  copyhold  of  the  same  manor,  and  subject 
to  all  the  incidents  of  such  tenure  (6). 

And  so  with  respect  to  tithes  ;  for,  as  we  shall  hereafter 
observe,  by  common  law  the  glebe  lands  given  in  exchange 
would  at  once  become  subject  to  tithe,  so  soon  as  they  ceased  to 
be  the  property  of  the  Church.  But  it  is  enacted  by  this  statute, 

(z)  55  Geo.  3,  c.  147,  s.  1.  Various  conditions  as  to  notice,  £c.,  are  laid  down  in 
this  and  the  following  Act ;  these  are  dealt  with  (to  avoid  repetition)  in  the  next 
section,  post,  pp.  242,  247. 

(a)  Sect.  4. 

(6)  6  Geo.  4,  c.  8,  s.  3  ;  and  cf.  23  &  24  Viet.  c.  93,  s.  41. 
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that  in  case  the  lands  conveyed  to  the  parson,  &c.,  as  the  new 
glebe,  were  exempt  or  discharged  from  tithe,  or  covered  by  any 
modus  or  composition  in  lieu  thereof,  prior  to  such  annexation, 
then  the  old  glebe  lands  given  up  by  the  parson,  &c.,  in  exchange 
for  them,  shall,  if  situated  in  the  same  parish,  and  in  the  absence 
of  any  express  agreement  between  the  parties  to  the  contrary, 
become  exempt  or  discharged  from  tithes,  or  covered  by  the 
modus  or  composition,  as  the  case  may  be,  in  like  manner  (c). 

The  object  of  the  Act  is  to  make  the  exchange  of  so  complete 
a  nature,  that  the  land  formerly  glebe,  and  given  up  by  the 
incumbent  in  exchange,  shall,  in  the  hands  of  its  new  possessor, 
be  liable  to  every  contingency  to  which  the  land  given  up  by  him 
might  have  been  liable  :  and  therefore,  and  also  for  the  purpose 
of  quieting  the  possession  of  the  incumbent  in  his  new  glebe,  it 
is  enacted,  that  he  shall  not  be  evicted  or  ejected  from  the  peace- 
able possession  or  enjoyment  of  the  house  or  lands  given  to  him 
in  exchange  by  reason  of  any  person  or  persons,  or  corporation 
sole  or  aggregate,  claiming  any  right  thereto  through  any  title 
prior  to  that  of,  or  through  any  defect  of  title  of,  the  person  or 
persons,  corporation  sole  or  aggregate,  who  may  have  granted 
or  given  up  the  same  in  exchange.  But  any  such  person  or 
persons,  or  corporation  claiming  such  right,  are  by  that  Act 
authorised  and  empowered  to  use  all  such  and  the  same  powers 
and  remedies  in  trying  their  right  to,  and  in  obtaining  and 
recovering  possession  of,  any  house,  lands,  and  premises,  which 
may  have  been  granted  in  exchange  by  the  incumbent,  as  they 
would  have  been  enabled  to  use  in  trying  the  right  to,  and  in 
obtaining  and  recovering  possession  of,  the  house,  land,  or 
premises,  in  exchange  for  which  the  same  shall  have  been 
granted  or  given  up  by  such  incumbent  under  the  authority  of 
the  Act  (d). 

By  an  Act  passed  in  the  succeeding  year  (e),  incumbents  are 
enabled,  with  consent  of  the  patron  and  bishop,  to  apply  the 
monies  to  arise  by  sale  of  any  timber  cut  and  sold  from  the  glebe 
lands,  the  timber  whereof  belongs  to  such  benefice,  either  for 
equality  of  exchange  or  towards  or  in  part  of  equality  of 
exchange,  or  for  the  price  or  purchase  money,  or  towards  or  in 
part  of  the  price  or  purchase  money,  of  any  house,  outbuildings, 
yards,  gardens  and  appurtenances  or  lands,  or  any  or  either  of 
them,  by  the  last-mentioned  Act  authorised  to  be  taken  in 
exchange  or  to  be  purchased,  and,  from  and  after  such  exchange 
or  purchase,  to  be  annexed  to  and  to  be  and  become  the  parson- 
age and  glebe  house  and  glebe  lands  of  such  benefice. 

By  the  Tithe  Act,  1842  (/  ),  a  power  is  also  given  for  defining 
and  exchanging  glebe  lands,  it  being  enacted,  that  on  the 
application  of  the  spiritual  owner  to  whom  such  lands  belong 
in  right  of  his  benefice,  and  with  consent  of  the  landowners 

(c)  55  Geo.  3,  c.  147,  s.  2. 

(d)  Sect.  3. 

(e)  56  Geo.  3,  c.  52. 
(/)  5  &  6  Viet.  c.  54. 
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United  bene- 


House  of  resi- 
dence, &c., 
may  be  sold 
and  another 
purchased  in 
its  stead. 


having  or  claiming  title  to  the  lands  so  denned  as  glebe  and 
being  in  possession  thereof,  the  Ministry  of  Agriculture  (g) 
shall  (whether  any  proceedings  for  commutation  of  tithes  are 
then  pending  or  not,  and  whether  before  or  after  completion  of 
the  commutation  (h)  )  have  the  same  power  to  define  the 
boundaries  of  the  glebe  as  they  have  by  law  for  defining  the 
boundaries  of  the  lands  of  any  landowners  on  their  application, 
and  shall  also  have  power,  with  consent  of  the  ordinary  and 
patron  and  of  the  landowner  claiming  title  to  the  land  to  be 
given  in  exchange,  to  exchange  any  part  of  the  glebe  lands  for 
other  lands  within  the  same  or  any  adjoining  parish,  or  other- 
wise conveniently  situated.  And  in  every  such  case  the 
Ministry  shall  make  an  award,  setting  out  the  contents, 
boundaries,  and  description  of  the  glebe  lands  as  finally  settled 
by  them,  and  of  the  lands  awarded  to  parties  to  whom  any  lands 
theretofore  reputed  part  of  the  glebe  lands  are  to  be  awarded. 
And  in  every  case  of  exchange  such  award  shall  operate  as  a  con 
veyance  of  the  lands,  theretofore  part  or  reputed  part  of  the 
glebe  lands,  to  the  persons  to  whom  the  same  shall  be  awarded, 
and  such  land  shall  thereupon  be  holden  by  the  same  tenure, 
and  upon  the  like  uses  and  trusts,  and  subject  to  the  like 
incidents,  as  the  land  awarded  as  glebe  in  exchange  for  the  same 
was  formerly  holden  (i). 

Exchanges  of  land  in  the  particular  case  of  unions  of  benefices 
will  be  found  treated  of  under  that  head  (k). 

Since,  however,  there  might  be  many  cases  in  which  no  direct 
exchange  could  be  effected,  power  has  been  given  in  certain 
cases,  and  subject  to  certain  restrictions,  to  effect  what  would 
be  equivalent  to  an  exchange  in  the  following  manner.  Where 
the  residence  house,  &c.,  belonging  to  any  benefice  is  incon- 
veniently situated,  or  where  it  is  thought  advisable  to  sell  and 
dispose  thereof,  or  where  any  buildings,  &c.,  belonging  to  the 
benefice  are  so  old  and  ruinous,  that  it  would  be  inexpedient  to 
expend  money  in  repairing  them  (/),  the  incumbent  of  the 
benefice  is  authorised  and  empowered,  with  the  consent  of 
patron,  ordinary,  and  Archbishop,  to  be  signified  by  their 
executing  the  deed  of  conveyance,  to  sell  such  house,  &c.,  with 
any  land  contiguous,  not  exceeding  twelve  (m)  acres,  in  any  such 
manner  as  to  the  patron,. ordinary,  and  Archbishop  may  appear 
best,  and  to  convey  the  same  away  accordingly.  The  purchase 
money  in  such  a  case  is  to  be  paid  to  the  governors  of  Queen 
Anne's  Bounty  to  be  applied  by  them  in  the  erection  or  purchase 
of  some  other  house  and  offices  or  land  for  the  site  of  a  house, 
with  land  contiguous  not  exceeding  twelve  acres,  such  purchase 
to  be  approved  of  by  the  patron  and  ordinary,  the  approval 


(g)  Substituted  for  the  Tithe  Commissioners  :  52  &  53  Viet.  c.  30. 

(h)  9  &  10  Viet.  c.  73,  s.  22. 

(i)  5  &  6  Viet.  c.  54,  s.  5  ;  23  &  24  Viet.  c.  93,  s.  41. 

(k)  See  post,  p.  497. 

(Z)  See  amendment  by  2  &  3  Viet.  c.  49,  s.  17. 

(m)  The  word  "  twelve  "  was  inserted  by  1  &  2  Viet.  c.  29. 


EXCHANGE  OF  GLEBE  LANDS,  ETC. 


241 


jing  signified  under  their  hands,  and  deposited  in  the  registry 
of  the  diocese  (n). 

Purchase  monies  so  paid  to  the  governors  of  Queen  Anne's 
Bounty  shall  as  from  the  date  of  such  payment,  but  subject 
to  the  performance  by  the  said  governors  of  the  duty  or  trust 
imposed  on  them  by  the  Act  of  1838,  be  applicable  and  dis- 
posable by  the  governors  for  the  benefit  of  the  particular 
benefice  on  account  of  which  the  same  shall  have  been  received 
in  such  and  the  same  way  in  all  respects  as  if  the  said  purchase 
monies  had  been  appropriated  by  the  governors  to  such  benefice 
out  of  their  general  funds  and  profits,  or  otherwise  for  the  benefit 
and  augmentation  thereof  :  provided  always  that  until  the 
complete  execution  by  the  governors  of  the  duty  or  trust 
imposed  on  them  by  the  Act  of  1838  the  interest  payable  in 
respect  of  such  purchase  monies  shall  be  added  by  them  to  the 
principal  by  way  of  accumulation  unless  they,  in  their  uncon- 
trolled discretion,  shall  think  fit  to  pay  the  whole  or  part  of  such 
interest  to  the  incumbent  of  such  benefice  for  his  own  use  and 
benefit  (o). 

In  any  case  in  which  the  purchase  monies  so  paid  to  the 
governors  arise  from  the  sale  of  property  purchased  originally, 
or  built  or  improved  either  wholly  or  in  part,  by  means  of  a 
loan  under  the  Clergy  Residences  Repair  Act,  1776  (p),  or  the 
Acts  amending  or  extending  the  same,  and  any  principal 
money  still  remains  owing  on  account  of  such  loan,  the  gover- 
nors may,  if  they  think  fit,  out  of  the  said  purchase  monies  pay 
and  discharge  the  balance  of  such  principal  money  or  any  part 
thereof  (o). 

Power  is  also  given  to  sell  lands,  &c.,  which  have  been  pur- 
chased for  or  annexed  to  benefices,  for  the  augmentation  thereof, 
by  or  with  the  concurrence  of  the  governors  of  Queen  Anne's 
Bounty  ;  but  in  such  cases  the  consent  of  the  governors,  patron, 
and  ordinary  to  every  such  sale  shall  be  testified  by  their 
respectively  executing  the  deed  or  other  assurance  by  which  the 
lands,  &c.,  shall  be  conveyed  or  assured  ;  except  that  in  the 
case  of  any  copyhold  land,  which  shall  be  conveyed  or  assured 
by  surrender,  such  consent  may  be  testified  by  any  writing 
under  the  corporate  seal,  or  the  hand  and  seal  of  each  of  the 
consenting  parties,  which  writing  shall  be  produced  to  the  lord 
or  steward  of  the  manor  of  which  the  said  premises  shall  be 
holden,  and  shall  be  a  sufficient  authority  to  him  for  accepting 
from  the  incumbent  and  other  necessary  parties  a  surrender  of 
the  same  premises,  and  such  writing  shall  be  entered  with  the 
surrender  upon  the  court  rolls  of  the  said  manor  (g).  If  the 
larids,  &c.,  which  have  been  so  appropriated  or  annexed,  and 

(n)  The  Parsonages  Act,  1838  (1  &  2  Viet.  c.  23),  ss.  7—9.  See  also  the  Parson- 
ages Act,  1911  (1  &  2  Geo.  5,  c.  29).  The  manner  in  which  the  consent  of  the  patron 
is  to  be  testified  in  particular  cases  is  the  same  as  that  laid  down  in  the  case  of  pur- 
chases and  exchanges  under  55  Geo.  3,  c.  147.  See  post,  p.  246. 

(o)  The  Parsonages  Act,  1911  (1  &  2  Geo.  5,  c.  29). 

(p)  The  Gilbert  Act,  17  Geo.  3,  c.  53. 

(q)  2  &  3  Viet.  c.  49,  s.  15. 
c.  16 
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which  on  account  of  any  special  circumstance  it  is  deemed 
advantageous  to  sell,  are  situate  within  the  parish  or  some 
adjoining  parish,  the  consent  of  the  Archbishop  is  requisite  in 
addition  to  the  above  (r). 

SECTION  5. 

Exceptions  from  the  Statutes  of  Mortmain. — Statutory  powers 
of  acquiring  Glebe,  &c. 

Besides  the  powers  of  exchange  spoken  of  in  the  last  section, 
several  statutes  have  been  passed  enabling  incumbents,  as 
such,  to  take  and  hold,  and  giving  facilities  to  persons  so 
disposed  to  give,  lands,  &c.,  for  the  perpetual  use  of  a  benefice. 
Of  the  extent  to  which  the  general  revenues  of  the  Church  may 
have  been  thus  augmented  we  have  no  accurate  means  of 
judging  ;  but  it  will  be  remembered,  that  when  lands  have  once 
been  given  by  virtue  of  these  statutes,  they  can  never  again  be 
alienated  without  an  equivalent  received. 

Grants  by  im-       The  earliest  provision  of  this  kind  which  we  shall  have  to 

tuSes^t0r8  °f  men^on  is  ^hat  by  which  power  is  given  to  the  impropriators 

17  Car.  2,  c.  3.   °f  tithes  to  unite  the  same  to  the  parsonage  or  vicarage  of  the 

chapel  where  they  lie,  or  to  settle  the  same  in  trust  for  the 

benefit  of  the  parsonage,  vicarage  or  curacy  where  the  parsonage 

is  impropriate,  without  any  licence  of  mortmain  (s). 

The  whole  of  the  statute  which  contains  the  above  provision 
was  by  mistake  repealed  by  the  statute  1  &  2  Viet.  c.  106,  but 
has  been  since  revived  by  an  Act  6  &  7  Viet.  c.  37,  s.  25  ;  and 
the  provisions  of  29  Car.  II.  c.  8  (t),  for  the  purpose  of  confirm- 
ing particular  augmentations  that  had  been  then  made,  would 
apply  to  those  under  the  preceding  Act,  to  the  extent  of 
giving  to  the  persons  in  whose  favour  the  augmentation  had 
been  made  all  remedies  for  recovery  of  the  tithes,  &c.,  granted 
thereby. 

In  the  year  1831,  an  Act  was  passed  by  which  the  provisions 
of  the  Act  of  1665  were  considerably  extended.  We  have 
therefore  spoken  of  the  power  as  given  generally  ;  but  the 
extending  Act  relates  to  details  which  appear  to  be  unnecessary 
here  :  it  may  be  sufficient  to  say,  that  they  are  such  as  would 
enable  the  augmentation  to  be  made  whether  the  tithe  has  been 
commuted  for  rent-charge  or  not  (u).  Previous  to  the  year 
1850  no  benefice  could  by  this  means  be  augmented  to  above 
the  yearly  value  of  300L  ;  but  the  Ecclesiastical  Commissioners 
Act,  1850  (x),  permits  the  annexation  of  any  impropriation 
tithes  or  rent-charge  within  the  parish  without  any  limitation. 

(r)  2  &  3  Viet.  c.  49,  s.  16. 

(s)  17  Car.  2,  c.  3,  s.  7. 

0)  Cf.  Pertwee  v.  Townsend  [1896]  2  Q.  B.  129. 

<M)  See  1  &  2  Will.  4,  c.  45,  and  3  &  4  Viet.  c.  60,  s.  4,  post,  p.  250. 

(x)  13  &  14  Viet.  c.  94,  s.  23.  The  provisions  in  the  case  of  the  New  Parishes  and 
Church  Building  Acts  are  different.  Cf.  14  &  15  Viet.  c.  97,  s.  24 ;  and  see  post, 
p.  251. 


STAG 

mi 


STATUTORY    POWERS    OF   ACQUIRING    GLEBE.    ETC. 


The  next  provisions  to  be  mentioned  are  those  by  which 
persons  are  empowered  to  grant  and  convey  to  the  governors 
of  Queen  Anne's  Bounty.  Every  person,  having  in  his  own 
right  any  estate  or  interest  in  possession,  reversion  or  contin- 
gency in  any  lands,  is  empowered  by  deed  inrolled  in  such 
manner  and  within  such  time  as  is  directed  by  27  Hen.  VIII. 
c.  16,  or  by  will,  to  give  and  grant  to  and  vest  in  the  said 
corporation,  and  their  successors,  all  such  his  estate,  interest  or 
property,  or  any  part  thereof,  towards  the  augmentation  of  the 
maintenance  of  ministers  officiating  in  a  church  or  chapel  where 
the  liturgy  and  rites  of  the  Church  shall  be  used,  and  having 
no  settled  competent  provision  belonging  to  the  same  ;  and  to 
be  for  that  purpose  applied  according  to  the  direction  of  the 
benefactor  by  such  deed  or  will ;  and  in  default  of  such 
direction,  in  such  manner  as  by  His  Majesty's  letters  patent 
shall  be  appointed.  And  such  corporation  has  full  capacity 
and  ability  to  take  for  the  purposes  aforesaid  as  well  from  such 
persons  as  shall  be  so  charitably  disposed  to  give  the  same,  as 
from  all  other  persons  as  shall  be  willing  to  sell  or  alien  any 
manors,  lands,  tenements,  goods  or  chattels  (y). 

Every  person,  having  in  his  own  right  any  estate  or  interest 
in  possession,  reversion  or  contingency  of  or  in  lands  or  tene- 
ments, or  of  property  in  any  goods  or  chattels,  may,  by  deed 
inrolled  in  such  manner  and  time  as  is  directed  by  27  Hen.  VIII. 
c.  16,  or  by  will  in  writing  duly  executed  according  to  law,  such 
deed  or  will  being  duly  executed  three  months  before  death  of 
grantor  or  testator,  give  and  vest  in  any  person  or  body  politic 
or  corporate,  their  heirs  and  successors  respectively,  any  lands 
not  exceeding  five  acres,  or  goods  and  chattels  (z),  towards 
erecting,  rebuilding,  repairing,  purchasing  or  providing  any 
house  for  residence  for  the  officiating  minister,  or  any  out- 
buildings, offices,  churchyard  (a),  or  glebe  for  the  same  respec- 
tively, and  to  be  for  those  purposes  applied  according  to  the 
terms  of  the  deed  or  will,  the  consent  of  the  ordinary  being  first 
obtained  ;  and  if  no  such  limitation  is  made  in  the  deed,  the 
gift  shall  be  applied  as  shall  be  appointed  by  the  patron  and 
ordinary,  with  consent  of  the  incumbent  ;  and  such  grantees, 
their  heirs,  &c.,  may  take  as  well  from  persons  charitably 
disposed  to  give  the  same,  as  from  all  others  willing  to  sell  them, 
any  lands,  tenements  or  chattels,  without  licence  or  writ  of 
ad  quod  damnum,  notwithstanding  the  Statute  of  Mortmain  (b)  ; 
but  these  powers  shall  not  extend  to  persons  within  age,  insane, 
or  femes  covert  (c). 

A  testator  by  his  will,  executed  three  months  before  his 

(y)  2  &  3  Anne,  c.  2. 

(z)  The  limitation  to  5001.  for  goods  and  chattels  contained  in  this  Act  is  impliedly 
repealed  by  sect.  7  of  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Viet, 
c.  73)  :  In  re  Douglas  [1905]  1  Ch.  279. 

(a)  Cf.  In  re  Vaughan  (1886),  33  Ch.  D.  187. 

(b)  See  ante,  p.  229. 

(c)  The  Gifts  for  Churches  Act,  1803  (43  Geo.  3.  c.  108),  s.  1.     The  last  proviso 
is  not  affected  by  the  Married  Women's  Property  Act,  1882  (45  &  46  Viet.  c.  75) ; 
In  re  Smith's  Estate  (1887),  35  Ch.  D.  589. 
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death,  devised  all  his  real  estate,  including  a  piece  of  land  of 
about  one  acre,  on  which  an  unconsecrated  building,  licensed 
for  public  worship,  had  been  erected  by  him  at  a  cost  of  15,OOOL, 
to  his  wife  absolutely.  The  devise  was  in  pursuance  of  a  secret 
agreement  between  the  testator  and  his  wife,  whereby  the  latter 
undertook  to  hold  the  land  and  building  upon  trust  after  her 
husband's  death,  to  convey  the  same  in  perpetuity  for  a  parish 
or  district  church.  It  was  held  that  the  devise  was  legal  under 
the  statute,  and  that  a  testator  might  either  provide  a  site  for 
a  church  or  present  the  fabric  if  it  already  existed  (d). 

No  more  than  one  such  gift  or  devise  is  to  be  made  by  any  one 
person,  but  if  any  such  gift  or  devise  exceeds  five  acres  in 
lands  (e),  every  such  gift  or  devise  shall  be  good  and  valid  to 
the  extent  aforesaid.  The  Lord  Chancellor  may  make  orders 
for  reducing  every  such  gift  or  devise  to  and  within  the  said 
limit,  and  make  such  further  order  touching  the  premises  as 
to  him  shall  appear  just  and  reasonable  (/). 

No  glebe  of  more  than  fifty  acres  shall  be  augmented  by  more 
than  one  acre  ;  and  any  excess  therein  shall  be  reduced  by  the 
Lord  Chancellor  (g). 

Every  person  having  the  fee  simple  of  a  manor  may,  by  deed 
under  his  hand  and  seal  inrolled  in  chancery,  with  or  without 
such  confirmation  as  the  law  requires,  grant  to  the  minister  of 
any  parish  church  or  chapel  consecrated  for  the  service  of  the 
Church  of  England  lands  not  exceeding  five  acres,  parcel  of  the 
waste  of  the  manor,  and  lying  within  the  parish  where  such 
church  or  chapel  shall  be  erected,  or  within  an  extra-parochial 
district  in  which  such  church,  &c.,  shall  be  erected,  for  glebe 
on  which  to  erect  a  residence  for  the  minister,  freed  from  all 
rights  of  common  (h),  but  not  from  other  customary  rights  (?'). 
Save  where  the  gift  is  by  a  Government  department,  the  consent 
of  the  Ministry  of  Agriculture  is  necessary  (j). 

The  next  provision  of  this  kind  which  is  to  be  noticed  is  that 
which  empowers  the  conversion  into  glebe  of  lands  which  already 
belong  to  the  benefice  in  some  other  right  ;  such  annexations 
are  to  be  made  in  the  manner  and  subject  to  the  restrictions 
following  : — 

Any  incumbent  of  any  benefice,  of  or  to  which  any  manor  is 
parcel  or  appurtenant,  and  as  parcel  of  which  any  lands  or 
tenements  have  been  usually  granted  or  demised  or  grantable, 
may  by  deed  indented  and  registered,  with  the  consent  of  patron 
and  bishop,  testified  as  presently  mentioned,  annex  to  such 
benefice  as  glebe  land  or  parsonage  or  glebe  house  all  or  any 
part  of  such  lands  or  tenements,  whether  lying  within  the  local 
limits  of  such  benefice  or  not ;  which  after  such  annexation 

(d)  O'Brien  v.  Tyssen  (1885),  28  Ch.  D.  372. 

(e)  See  note  (2),  p.  243. 
(/)  43  Geo.  3,  c.  108,  s.  2. 
(g)  Sect.  3. 

(h)  The  Gifts  for  Churches  Act,  1811  (51  Geo.  3,  c.  115),  s.  2. 
(0  Forbes  v.  Ecclesiastical  Commissioners  (1872),  L.  R.,  15  Eq.  51. 
(?)  The  Commons  Act,  1899  (62  &  63  Viet.  c.  30),  s.  22.     The  Ministry  is  to  be 
governed  by  the  same  considerations  as  under  the  Commons  Act,  1876. 
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shall  cease  to  be  demisable  by  the  incumbent  (save  as  glebe 
lands),  and  shall  become  the  glebe  land  and  parsonage,  &c., 
house  annexed  to  such  benefice  for  ever,  without  licence  or 
writ  of  ad  quod  damnum  ;  but  such  annexation  shall  not  annul 
existing  grants  or  demises  thereof  (k). 

Wherever  there  is  no  parsonage  or  glebe  house  upon  a 
benefice,  or  where,  there  being  such  a  house,  the  same  is 
inconvenient,  or  too  small,  or  incommodiously  situated,  any 
person  or  persons,  being  owners  in  fee  simple,  or  corporation, 
are  authorised  and  empowered  to  give,  grant  and  convey  to  the 
parson  or  incumbent  of  such  benefice  (who  shall  also  have 
power  to  accept  the  same),  in  such  manner  as  will  be  presently 
mentioned,  any  messuage,  garden,  lands,  &c.,  or  any  right  of 
way  or  other  easement,  whether  lying  within  the  local  limits  of 
such  benefice  or  not,  so  that  the  same  may  be  conveniently 
situate  for  actual  residence  or  occupation  by  the  incumbent 
thereof.  And  every  such  messuage,  garden,  land,  &c.,  so 
granted  and  conveyed  shall  for  ever  after  become  annexed  to  and 
be  deemed  and  taken  to  be  the  parsonage  and  glebe  house,  &c.,  to 
all  intents  and  purposes  whatsoever,  and  be  holden  and  enjoyed 
by  such  incumbent  and  his  successors  accordingly,  without 
any  licence  or  writ  of  ad  quod  damnum,  the  Statutes  of  Mortmain 
or  any  other  statutes  to  the  contrary  notwithstanding  (I). 

After  such  annexation  by  gift  has  been  made,  the  incumbent 
may,  by  obtaining  such  consent  as  hereafter  mentioned,  take 
down  and  remove  the  old  parsonage  or  glebe  house,  if  it  cannot 
be  better  applied  to  the  permanent  advantage  of  the  benefice  ; 
and  may  apply  the  materials,  or  the  produce  of  them,  if  sold, 
towards  some  lasting  improvement  of  the  benefice  (I). 

Infants  and  lunatics,  and  femes  covert  without  their 
husbands,  are  excepted  from  the  power  given,  and  not  autho- 
rised by  this  Act  to  make  such  gift,  grant  or  conveyance  (I). 

It  is  also  by  the  same  Act  made  lawful  for  the  parson  or  other 
incumbent  for  the  time  being  of  any  benefice,  the  existing  glebe 
whereof  does  not  exceed  five  statute  acres,  with  such  consent 
signified  as  hereafter  mentioned,  to  purchase  any  lands  not 
exceeding  in  the  whole  twenty  statute  acres,  with  the  necessary 
out-buildings  thereon,  whether  being  within  the  limits  of  such 
benefice  or  not ;  but  so  as  that  the  same  be  situate  conveniently 
for  building  a  parsonage  or  glebe  house,  and  for  gardens  and 
glebe  thereof,  or  for  any  of  the  said  purposes,  and  for  actual 
residence  and  occupation  by  the  incumbent  thereof,  such  lands 
being  of  freehold  or  copyhold  tenure,  or  for  life  or  lives  holden 
of  any  manor  belonging  to  the  benefice  ;  which  lands  so  pur- 
chased shall  for  ever  after  the  grant  thereof  be  and  become 
annexed  to  the  glebe  of  such  benefice  to  all  intents  and  purposes 
whatsoever,  and  be  holden  and  enjoyed  by  such  incumbent 
and  his  successors  accordingly,  without  any  licence  or  writ  of 
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(k)  55  Geo.  3,  c.  147,  s,  4. 
(I)  Sect.  5. 
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ad  quod  damnum  ;  and  such  lands,  or  such  part  of  them  as 
before  the  annexation  were  of  copyhold  tenure,  shall  after  such 
annexation  become  and  be  of  freehold  tenure  (n). 

With  a  view  to  providing  the  necessary  funds,  provision 
has  been  made  whereby  the  incumbent  for  the  purposes  set 
out  immediately  above,  or  for  the  purpose  of  purchasing  any 
lands  or  hereditaments  not  exceeding  twelve  acres  contiguous 
to  or  desirable  to  be  used  or  occupied  with  the  parsonage-house 
or  glebe,  and  for  certain  other  similar  purposes,  may  borrow  on 
mortgage  such  sum  or  sums  of  money  as  shall  be  certified  upon 
oath  of  some  experienced  surveyor  to  be  the  just  value  of  the 
lands  to  be  purchased,  not  being  less  than  100Z.  and  not  exceed- 
ing three  years'  net  income  of  the  benefice  (o) .  Expenses  incident 
to  the  purchase,  such  as  the  surveyor's  charges  and  preparation 
of  the  mortgage  deeds,  &c.,  may  be  paid  out  of  the  borrowed 
money  (o).  The  rules  as  to  payment  of  interest  and  repayment 
of  the  sums  borrowed  are  those  set  out  in  the  Pluralities  Act  (p). 

In  any  exchange  (g),  purchase,  annexation  by  gift  or  mortgage 
under  the  above  statutory  provisions,  the  consent  of  the  patron 
and  the  bishop  to  every  deed  of  exchange,  conveyance  or  mort- 
gage shall,  before  the  same  shall  be  signed  and  sealed  by  the  in- 
cumbent, be  signified  by  the  said  bishop  and  patron  respectively 
being  made  parties  to  and  signing  and  sealing  the  said  deed  in 
the  presence  of  two  or  more  credible  persons,  who  by  indorse- 
ment thereon  shall  attest  the  same,  and  in  which  attestation 
it  shall  be  expressed  that  the  same  deed  was  so  signed  and 
sealed  before  the  execution  thereof  by  such  parson  or  other 
incumbent :  but  in  the  case  of  peculiars,  the  authority  given 
by  the  Act  to  the  bishop  of  the  diocese  is  to  be  exercised  by  the 
Archbishop  or  bishop  to  whom  such  peculiars  belong  ;  with 
respect  to  peculiars  belonging  to  persons  or  corporations  other 
than  Archbishops  or  bishops,  the  authority  is  to  be  exercised 
by  the  bishop  of  the  diocese  within  which  the  peculiar  is  locally 
situated  (r). 

All  owners  of  lands,  &c.,  whether  corporations  or  limited 
owners  or  trustees  under  any  legal  disability  or  not,  are 
empowered  to  exchange,  grant  or  convey  their  lands  for  the 
purposes  before  mentioned,  provided  all  the  directions  of  the 
Act  in  that  respect  are  properly  observed.  In  the  case  of  an 
exchange,  old  glebe  lands  or  the  parsonage-house,  &c.,  so  taken 
by  them  are  to  be  settled  to  the  same  uses  as  the  lands  given  in 
exchange  were  settled  previous  to  the  exchange  being  made,  and 
all  purchase-money  received  on  account  of  such  lands  belonging 
to  any  corporation,  infant,  feme  covert,  lunatic  or  person  under 
any  legal  disability,  is  to  be  paid  into  the  Bank  in  the  name  of 

(n)  55  Geo.  3,  c.  147,  s.  6. 

(o)  28  &  29  Viet.  c.  69,  s.  1. 

(p)  1  &  2  Viet.  c.  106,  ss.  65 — 68.  The  above  paragraph  appears  to  set  out  the 
law  as  it  is  at  present,  in  view  of  the  repeal  of  sects.  7 — 9  of  55  Geo.  3,  c.  147,  by  the 
Statute  Law  Revision  Act,  1873  (36  &  37  Viet.  c.  91). 

(q)  See  the  preceding  section,  p.  237. 

(r)  55  Geo.  3,  c.  147,  ss.  10,  11. 
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the  accountant-general  of  the  Court  of  Chancery,  to  be  invested 
in  the  funds  in  his  name,  and  the  dividends  to  be  paid  to  the 
persons  who  would  have  been  entitled  to  the  rents  of  the  lands 
sold,  if  the  same  had  not  been  sold,  until  the  same  is  laid  out 
in  the  redemption  of  the  land  tax,  or  in  paying  off  incumbrances, 
or  in  the  purchase  of  other  lands  to  be  settled  to  the  same 
uses  (<§).  But  none  of  such  corporations,  limited  owners,  &c., 
are  by  the  Act  empowered  to  convey  (except  by  way  of 
exchange)  more  than  five  acres  (t). 

Wherever  any  exchange  or  purchase  is  about  to  be  made  under 
the  authority  of  the  Act,  three  calendar  months'  previous  notice, 
describing  the  particulars,  extent  and  situation  of  the  premises 
respectively  to  be  given  or  taken  in  exchange  or  purchased,  is 
to  be  given  of  the  intention  to  make  such  exchange  or  purchase, 
by  the  insertion  thereof,  for  three  successive  weeks,  in  some  one 
and  the  same  county  newspaper :  and  also  by  fixing  it  on  the 
door  of  the  church  shortly  before  the  commencement  of  the 
service  on  three  Sundays  successively  (u). 

Also,  whenever  any  exchange  or  purchase  is  about  to  be  made 
under  the  authority  of  the  Act,  a  map  or  maps  are  in  cases  of 
exchange  to  be  made  of  so  much  of  the  glebe  lands  as  will 
enable  the  bishop  to  judge  of  the  convenience  and  expediency 
of  the  proposed  exchange,  &c.,  and  also  of  the  parsonage-house, 
buildings,  or  glebe,  any  part  of  which  it  is  proposed  to  exchange, 
as  well  as  of  the  other  lands,  houses  and  buildings  proposed  to 
be  taken  in  exchange  ;  and  in  the  case  of  purchase,  the  same 
shall  be  made  of  the  whole  of  the  lands  intended  to  be  pur- 
chased ;  and  in  the  case  of  exchange  a  valuation  shall  be  made 
both  of  the  lands  to  be  given  and  of  those  to  be  taken  in 
exchange  ;  and  in  the  case  of  purchase,  a  valuation  is  to  be 
made  of  the  lands  intended  to  be  purchased,  and  such  valuation 
shall  include  and  distinctly  specify  the  value  of  timber  and 
other  trees  growing  thereon,  of  rights  of  common,  mines, 
minerals,  &c.,  and  of  all  other  rights  and  profits  belonging  to 
the  same  (v). 

The  map  and  the  valuation  are  to  be  made  by  the  same 
surveyor,  and  are  to  be  so  made  by  him  on  oath,  which  any 
justice  of  the  peace  is  empowered  to  administer  for  that 
purpose  (v). 

In  all  such  cases  of  exchange  and  purchase,  the  bishop,  after 
he  has  received  such  map  or  maps  and  valuation,  and  if  he  so 
far  approves  of  such  exchange  or  purchase,  shall  issue  a  com- 
mission of  inquiry  under  his  hand  and  seal,  directed  to  such 
persons  as  he  should  think  proper,  not  being  less  than  six  in 
number,  three  of  whom  are  to  be  beneficed  clergymen  residing 
in  the  neighbourhood  of  the  benefice  to  which  the  proposed 
annexation  is  to  be  made,  and  one  of  whom  is  to  be  a  barrister 

(s)  55  Geo.  3,  c.  147,  s.  12. 

(I)  Sect.  13. 

(u)  Sect.  14  as  amended  by  6  Geo.  4,  c.  8,  s.  3. 

(v)  Sect.  15. 
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of  three  years'  standing  at  the  least,  to  be  named  by  the  senior 
judge  of  the  last  nisi  prius  commission  for  the  county  in  which 
the  benefice  is  situated  (or  if  in  Middlesex,  by  the  chief  justice 
of  the  King's  Bench  or  of  the  Common  Pleas  for  the  time 
being  ;  or  if  in  Lancaster  or  Durham,  by  the  chief  justice  or 
senior  judge  of  the  Common  Pleas  for  those  counties  palatine 
respectively  (x)  ).  The  return  to  the  commission  must  be 
signed  by  a  majority  of  the  persons  named  in  it,  after  an  actual 
inspection  of  the  premises,  with  the  map  and  valuation  before 
them,  in  which  majority  it  is  essential  that  the  three  beneficed 
clergymen,  or  two  of  the  three  beneficed  clergymen  and  the 
barrister,  should  be  included  ;  and  in  no  case  shall  any  such 
exchange  or  purchase  be  effected  until  such  commission  shall 
have  been  first  issued  and  returned,  and  unless  the  return, 
made  in  such  manner  as  directed,  shall  certify  that  the  exchange 
or  purchase  is  proper  to  be  made,  and  will  promote  the 
permanent  advantage  or  convenience  of  the  benefice  (y). 

In  case  the  patron  of  the  benefice  be  a  minor,  lunatic,  idiot, 
or  feme  covert,  the  guardian,  committee,  or  husband  of  every 
such  patron  may  execute  the  necessary  deeds  for  them,  by 
which  execution  they  shall  be  bound. 

In  cases  where  the  patronage  of  any  such  livings  is  in  the 
Crown,  if  above  the  yearly  value  of  201.  in  the  King's  books,  the 
consent  of  the  Crown  as  patron  to  any  proceedings  under  the 
Act  is  to  be  signified  by  the  execution  of  the  deeds  by  the  First 
Lord  of  the  Treasury  ;  if  under  201.  then  by  the  execution  of  the 
deeds  by  the  Lord  Chancellor  ;  if  in  right  of  the  Duchy  of 
Lancaster,  then  by  such  execution  by  the  Chancellor  of  the 
Duchy  (z). 

One  part  of  all  deeds  and  instruments  made  and  executed  in 
pursuance  of  this  Act,  with  the  maps  and  valuations,  com- 
missions of  inquiry,  and  returns  thereto,  shall  within  twelve 
months  after  date  be  entered  in  the  office  of  the  registrar  of 
the  diocese  wherein  the  benefice  is  locally  situate  (if  within  a 
peculiar,  then  with  the  registrar  thereof)  for  preservation 
therein,  and  such  registrar  shall  sign  a  certificate  of  deposit 
either  on  the  same  or  a  separate  parchment,  which  deeds  shall 
be  open  to  inspection  at  proper  hours,  and  an  office  copy 
certified  by  the  registrar  shall  be  evidence  thereof  in  all  courts, 
which  he  shall  grant  on  request,  and  10s.  shall  be  paid  to  him 
besides  any  stamp  duty  for  the  commission  and  previous 
requisites  ;  5s.  for  depositing  the  same,  and  certifying  the 
deposit  ;  Is.  for  such  search,  and  6d.  besides  stamp  duty  for 
every  folio  of  seventy-two  words  of  such  office  copy  so 
certified  (a). 

The  next  set  of  provisions  for  the  grant  of  lands  as  glebe  is 
contained  in  some  of  the  Church  Building  Acts. 


(x)  1  Geo.  4,  c.  6,  s.  1  ;  6  Geo.  4,  c.  8,  s.  1. 
(y)  55  Geo.  3,  c.  147,  s.  16. 
(z)  Sect.  18. 
(a)  Sect.  19 
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By  the  Church  Building  Act,  1818  (b),  the  Ecclesiastical 
Commissioners  (c)  are  empowered  to  accept  and  take  from  any 
person  willing  to  give  the  same  any  house,  garden,  and  appur- 
tenances, not  exceeding  ten  acres  in  the  whole,  for  the  residence 
of  the  spiritual  persons  serving  churches  or  chapels  built  under 
the  provisions  of  the  Church  Building  Acts  ;  or  any  land  not 
exceeding  the  said  ten  acres  in  quantity  for  erecting  such  house 
and  appurtenances,  and  making  such  garden  ;  and  immediately 
upon  the  consecration  of  such  church  or  chapel,  the  same  is  to 
become  and  be  the  house  and  glebe  belonging  to  such  church 
or  chapel,  and  to  vest  in  the  incumbent  for  the  time  being  as 
such  (b). 

The  Commissioners  of  Woods  and  Forests,  with  the  consent  of 
the  Treasury  in  writing,  or  His  Majesty,  by  any  grant  signed  by 
the  Chancellor  of  the  Duchy  of  Lancaster,  or  the  Duke  of 
Cornwall,  by  any  grant  signed  by  the  Chancellor  of  the  Duchy 
of  Cornwall  (d),  or  any  body  politic,  corporate  or  collegiate,  or 
corporation  aggregate  or  sole,  may  grant  any  such  house  or 
appurtenances  and  garden  for  the  residence  of  the  spiritual 
person  who  may  serve  the  church  or  chapel  (e). 

All  such  bodies  politic  and  persons  under  disability  as  are  by 
the  Act  of  1818  empowered  to  convey  lands  for  the  site  of  a 
church  or  chapel  are  empowered  to  convey  lands,  by  sale  and 
exchange  only,  and  only  to  the  extent  of  five  acres,  for  the  site 
of  a  house  of  residence  for  any  incumbent  (/),  persons  not 
under  any  such  disability  being  still  authorised  to  give  and  the 
Commissioners  to  receive  ten  acres  (g). 

The  next  provision  relates  to  the  purchase  of  lands  by  or 
under  the  direction  of  the  bishop  for  benefices  above  a  certain 
value,  and  is  to  the  following  effect  : — 

Where  new  buildings  are  necessary  to  be  provided  for  the 
residence  of  the  incumbent  of  any  benefice  exceeding  in  value 
100Z.  a  year,  and  where  such  new  buildings  cannot  be  con- 
veniently erected  on  the  glebe  of  such  benefice,  it  shall  be  lawful 
for  the  bishop  to  contract,  or  to  authorise  the  person  nominated 
by  him  to  contract,  for  the  absolute  purchase  of  any  house  in  a 
situation  convenient  for  the  residence  of  the  incumbent  of  such 
benefice  ;  and  also  to  contract  for  any  land  adjoining  to  such 
house ;  or  to  contract  for  any  land  upon  which  a  fit  house  of 
residence  can  be  conveniently  built  ;  and  to  raise  the  purchase- 
money  for  such  house  or  land  by  mortgage  of  the  glebe,  tithes, 


Grants  to  the 
Ecclesiastical 
Commis- 
sioners for 
house  of  resi- 
dence:  58 
Geo.  3,  c.  45. 


Lands  of  the 
Crown  ; 


of  corpora 
tions. 


Lands  of  per- 
sons under 
disability. 


Purchase  of 
glebe  by 
bishop :  1  &  2 
Vict.,c.  106. 


(b)  58  Geo.  3,  c.  45,  s.  33. 

(c)  Substituted  for  the  Church  Building  Commissioners  by  19  &  20  Viet.  c.  55. 

(d)  Some  doubt  was  expressed  as  to  the  power  given  in  the  case  of  lands  of 
the  Duchy  of  Cornwall,  which  was  consequently  removed  by  1  &  2  Viet.  c.  107, 
s.  8. 

(e)  58  Geo.  3,  c.  45,  s.  34. 

(/)  Church  Building  Act,  1838  (I  &  2  Viet.  c.  107),  s.  9.  As  to  sale  of  such  land 
not  being  required  for  a  site  for  a  residence,  see  Ecclesiastical  Commissioners  to  King 
(1890),  62  L.  T.  535. 

(g)  Such  at  least  appears  to  be  the  proper  interpretation  of  the  clause,  for  in  any 
other  point  of  view  it  would  be  a  limitation  rather  than  an  extension  of  the  power, 
whereas  the  spirit  of  the  whole  Act  aims  at  an  extension. 
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To  be  con- 
veyed to 
patron  of  the 
benefice. 


Endowment 
by  rector,  &c., 
with  consent. 


Endowments 
in  land  to  new 
churches 


&  4  Viet., 
c.  60. 


Total  endow- 
ment not  to 
exceed  £300. 


rents,  and  other  profits  and  emoluments  arising  from  such 
benefice,  in  the  same  manner  as  will  be  found  mentioned  in  our 
next  chapter  with  respect  to  mortgages  of  benefices  under  the 
same  Act  ;  but  no  greater  sum  than  four  years'  net  income  of 
the  benefice  shall  be  charged  upon  it  by  such  mortgage  (h). 

The  buildings  and  lands  thus  purchased  are  to  be  conveyed  to 
the  patron  of  the  benefice  for  the  sole  use  and  benefit  of  the 
incumbent  for  the  time  being,  and  shall  be  annexed  to  such 
benefice,  and  go  with  the  same  in  succession.  The  purchase 
deeds  are  to  be  in  a  particular  form  specified  by  the  Act,  con- 
firmed in  writing  by  the  bishop,  and  registered  as  directed  with 
respect  to  the  other  mortgage  deeds  under  the  same  Act  (i). 
The  Act  thus  gives  to  the  bishop  powers  similar  to  those  given 
to  the  incumbent  with  the  bishop's  consent  by  55  Geo.  III. 
c.  147. 

The  rector,  vicar,  or  incumbent  of  any  benefice,  with  the  con- 
sent of  the  bishop  and  patron,  signified  by  their  execution  of  the 
instrument,  may  annex  any  of  the  glebe  or  other  land  belonging 
to  his  benefice  to  any  other  church  or  chapel  within  his  parish  or 
district  in  which  such  glebe  or  other  land  is  situate.  And  this, 
although  part  only  of  the  district  chapelry  or  place  to  which  the 
church  or  chapel  belongs  may  be  within  the  limits  of  his  benefice, 
and  whether  such  church  or  chapel  may  be  within  the  limits  of 
such  benefice  or  not  (k). 

The  provisions  of  the  older  Church  Building  Acts,  which  allow 
endowments  to  be  made  in  lands,  have  here  been  very  slightly 
mentioned,  as  such  endowments  are  permitted  with  much  less 
restriction  by  the  provisions  of  3  &  4  Viet.  c.  60  (I),  passed  as  an 
amending  Act  upon  this  subject  ;  for  now,  in  any  case  where  by 
virtue  of  any  of  those  Acts  an  endowment,  grant,  or  conveyance, 
consisting  of  or  arising  out  of  lands,  &c.,  or  consisting  of  money 
to  be  laid  out  in  lands  or  other  hereditaments,  is  authorised  to 
be  made  for  the  purpose  of  a  site  for  any  church  or  chapel,  or 
churchyard,  or  parsonage-house,  or  glebe,  or  for  the  use  or 
benefit  of  any  church  or  chapel,  or  of  the  incumbent  or  minister 
thereof,  or  for  the  repairs  thereof,  such  endowment,  grant,  or 
conveyance,  whether  made  before  or  after  the  passing  of  the 
amending  Act,  shall  be  good  and  valid,  without  any  licence  or 
writ  of  ad  quod  damnum,  the  Statutes  of  Mortmain  or  any 
other  statute  or  law  to  the  contrary  notwithstanding  (m),  pro- 
vided the  total  endowment  does  not  exceed  the  clear  annual 
value  of  300?.  (n). 

For  the  purpose  of  ascertaining  such  clear  annual  value,  the 
Ecclesiastical  Commissioners,  or  the  bishop  of  the  diocese,  may 
cause  such  clear  annual  value  to  be  determined  and  ascertained 
by  any  two  persons  whom  they  or  he  shall  appoint  for  that 

(h)  1  &  2  Viet.  c.  106,  s.  70. 

(i)  Sect.  71. 

(k)  1  &  2  Will.  4,  c.  45 ;  1  &  2  Viet.  c.  107  ;  17  &  18  Viet.  c.  84,  ss.  1—3. 

(I)  The  Church  Building  Act,  1840. 

(m)  3  &  4  Viet.  c.  60,  s.  2. 

(n)  Sect.  3. 
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purpose,  by  writing  under  the  common  seal  of  the  Commis- 
sioners, or  by  writing  under  the  hand  of  the  bishop,  which 
writing  is  directed  to  be  afterwards  annexed  to  the  instrument 
by  which  such  endowment  shall  be  effected  ;  and  a  certificate 
of  such  clear  annual  value,  written  and  indorsed  on  the  instru- 
ment by  which  such  endowment  shall  be  effected,  and  signed 
by  such  persons  as  aforesaid,  shall,  for  the  purposes  of  the  Act, 
be  conclusive  evidence  of  such  clear  annual  value  (o). 

Additional  endowments  to  these  churches  or  their  ministers 
may  at  any  time  be  made,  so  long  as  the  total  clear  annual 
value  is  not  thereby  increased  to  above  300L 

The  exemption  from  the  provisions  of  the  Mortmain  Acts,  and  Repair  fund, 
the  restrictions  applicable  to  such  exemption  contained  in  this 
Act,  have  been  made  applicable  to  any  endowment  or  grant  or 
conveyance  for  the  purpose  of  a  repair  fund  of  any  such  church 
or  churches  (p). 

By  the  New  Parishes  Act,  1843,  powers  similar  to  those 
conferred  upon  the  governors  of  Queen  Anne's  Bounty,  enabling 
them  to  hold  lands  in  trust  for  benefices  augmented  by  them,  are 
conferred  upon  the  Ecclesiastical  Commissioners  enabling  them 
to  hold  lands  in  trust  for  the  incumbents  of  the  new  parishes 
created  by  that  Act  :  for  every  person  or  body  corporate, 
having  in  his  or  their  own  right  any  estate  or  interest  in  posses- 
sion, reversion  or  contingency,  in  any  lands,  tithes,  tenements 
or  other  hereditaments,  shall  have  full  power,  licence  and 
authority,  by  deed  inrolled  in  such  manner  and  within  such 
time  as  is  directed  by  the  statute  27  Hen.  VIII.  c.  16,  in  the  case 
of  any  lands,  tithes,  tenements  or  other  hereditaments,  or 
without  deed  in  the  case  of  goods  or  chattels,  or  by  his  or  their 
testament  in  writing,  duly  executed  according  to  law,  to  give 
and  grant  to  and  vest  in  the  Ecclesiastical  Commissioners  all 
such  their  estate,  interest  or  property  in  such  lands,  &c.,  or  any 
part  or  parts  thereof,  for  and  towards  the  endowment  or  aug- 
mentation of  the  income  of  such  ministers,  or  for  or  towards 
providing  any  church  or  chapel  for  the  purposes  and  subject 
to  the  provisions  of  the  Act,  and  to  be  for  such  purposes 
respectively  applied  according  to  the  will  or  deed  of  such 
benefactors  respectively  as  by  such  deed,  &c.,  may  be  expressed, 
or  in  the  case  of  no  deed  or  instrument,  as  may  in  some  other 
manner  be  directed,  and  in  default  of  such  expression  or 
direction,  then  in  such  manner  as  shall  be  directed  by  the 
Commissioners  ;  and  such  Commissioners  shall  have  full 
capacity  and  ability  to  purchase,  receive,  take,  hold  and  enjoy, 
for  the  purposes  aforesaid,  as  well  from  such  persons  as  shall 
be  so  charitably  disposed  to  give  the  same,  as  from  all  other 
persons  who  shall  be  willing  to  sell  or  alien,  any  lands,  tithes, 
tenements  or  other  hereditaments,  goods  or  chattels,  without 
any  licence  or  writ  ad  quod  damnum,  the  Statute  of  Mortmain 


New  Parishes 
Act,  1843. 


Ecclesiastical 
Commis- 
sioners may 
hold  lands  for 
certain  pur- 
poses. 


(o)  3  &  4  Viet.  c.  60,  s.  4. 
(p)  14  &  15  Viet.  c.  97,  s.  8. 
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given  for 
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garden. 


Places  of 
Worship  Sites 
Acts,  1873 
and  1882. 


or  any  other  statute  or  law  to  the  contrary  notwithstand- 
ing (q). 

If  any  lands  acquired  under  these  powers  for  the  purposes 
above  mentioned  are  included  with  others  in  any  lease,  the  rent 
or  any  fine  on  renewal,  or  any  other  sums  of  money  secured  or 
charged  upon  such  lands,  may  be  apportioned  between  the  lands 
so  acquired  and  the  remaining  portion,  or  may  be  wholly  charged 
on  the  remaining  portion  in  exoneration  of  the  others  ;  such 
apportionment  or  exoneration  may  be  effected  by  the  parties 
respectively  having  power  to  convey  the  leasehold  interest  on  the 
reversion  in  such  lands  (r). 

For  the  purpose  of  providing  for  the  incumbent  of  any  church 
or  chapel  a  convenient  house  of  residence,  or  for  a  site  thereof, 
or  for  a  garden  or  glebe  thereto,  it  is  lawful  for  any  body  or 
person  who  shall  give,  grant  or  convey  to  the  Ecclesiastical 
Commissioners  any  messuage,  lands,  tenements  or  heredita- 
ments, to  give  or  grant  the  same,  and  for  the  said  Commis- 
sioners to  receive  the  same,  subject  to  such  conditions  and 
stipulations  for  the  purpose  of  more  effectually  securing  the 
same  to  and  for  the  use  of  such  spiritual  person  aforesaid  and 
his  successors  for  ever,  as  may  be  agreed  upon  between  the  said 
Commissioners  and  the  body  or  person  so  giving  or  conveying 
the  same  (s).  The  Commissioners  may  take  a  conveyance  of 
any  lands  or  hereditaments,  which  they  may  consider  suitable 
and  convenient  for  annexation  to  any  benefice  with  cure  of  souls, 
and  they  may  also,  in  any  case  in  which  they  hold  any  cash  or 
stock  for  or  on  account  of  a  benefice,  appropriate  such  cash  or 
stock  to  the  purchase  of  any  land  to  be  so  conveyed  (t).  Cor- 
porations and  trustees  holding  monies  in  trust  for  any  public  or 
charitable  purpose  may  invest  such  monies  in  any  real  security 
authorised  by  or  consistent  with  the  trusts  in  which  such  monies 
are  held,  without  being  deemed  thereby  to  have  acquired  or  be- 
come possessed  of  any  land  within  the  meaning  of  the  laws  relat- 
ing to  mortmain.  No  contract  for  conveyance  of  any  interest 
in  land  made  bond  fide  for  the  purpose  only  of  such  security 
shall  be  deemed  void  by  reason  of  any  non-compliance  with  the 
conditions  and  solemnities  required  by  9  Geo.  2,  c.  36  (u). 

By  the  Places  of  Worship  Sites  Acts,  1873  and  1882  (v), 
any  corporation  or  owner  of  land  may  give  or  convey  any 
quantity  not  exceeding  one  acre,  and  not  being  part  of  a  demesne 
or  pleasure  ground  attached  to  any  mansion-house,  as  a  site  for 
a  church,  or  for  the  residence  of  a  minister,  or  for  a  burial  place, 
or  any  number  of  such  sites,  provided  that  each  such  site  does  not 
exceed  one  acre.  If  the  gift  or  conveyance  is  made  by  a  life 
owner,  where  the  person  next  entitled  is  born  or  ascertained,  such 

(q)  6  &  7  Viet.  c.  37,  s.  22. 

(r)  The  Church  Building  Act,  1854  (17  &  18  Viet.  c.  32). 
(s)  The  New  Parishes  Act,  1856  (19  &  20  Viet.  c.  104),  s.  27. 
(0  29  &  30  Viet.  c.  lll,s.9. 
(u)  33  &  34  Viet.  c.  34. 

(v)  36  &  37  Viet.  c.  50;  45  &  46  Viet.  c.  21  :  In  re  Marquis  of  Salisbury  and 
Ecclesiastical  Commissioners  (1875),  2  Ch.  D.  29. 
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person,  if  legally  competent,  shall  be  a  party  to  and  join  in  the 
same,  or  if  such  person  be  a  minor  or  married  woman  or  lunatic, 
then  the  guardian,  husband  or  committee  shall  concur  (x). 

In  the  preceding  sketch  of  the  statutes,  which  make  excep-  General  rules 
tions  from  the  general  effect  of  the  Mortmain  Acts  in  favour  of  from  *^e 
persons  ecclesiastical,  we  have  omitted  the  several  permissions 
given  for  granting  land  for  sites  of  churches  and  churchyards, 
which  do  not  appear  to  belong  to  this  place.     The  multiplication 
of  statutes,  providing  in  different  manners  for  purposes  not 
essentially  different,  has  caused  many  complaints  to  be  made 
of  their  obscurity.     The  principal  rules  which  may  be  deduced 
from  them  are  as  follows  :— 

1.  No  person  is  by  these  Acts  empowered  to  make  any 
indiscriminate  grant  of  lands  in  favour  of  or  in  trust  for  any 
incumbent  or  any  benefice  he  may  select.     The  Mortmain  Acts 
would  prevent  him  in  all  such  cases  generally. 

2.  But  if  any  person  is  disposed  to  make  such  general  grant, 
there  are  two  corporations,  namely,  the  Governors  of   Queen 
Anne's  Bounty,  and  the  Ecclesiastical  Commissioners,  to  whom 
he  may  make  the  grant,  either  specifying  particular  purposes 
or  not,  who  are  empowered  to  accept  the  benefaction,  and  by 
whom  it  will  be  rightly  applied. 

3.  In  the  case  of  old  parishes,  and  whether  there  exist  glebe 
land  and  a  good  house  of  residence  or  not,  impropriators  of 
tithes  may  reannex  the  same  to  the  benefice. 

4.  In  the  same  cases  as  in  the  last  rule,  incumbents,  to  whom 
in  right  of  their  benefice  manorial  lands  belong,  may  annex 
them,  or  any  part  of  them,  to  the  benefice  as  glebe. 

5.  In  the  case  of  old  parishes,  where  there  is  an  insufficient  house 
of  residence,  and  less  than  fifty  acres  of  glebe  lands,  persons  are 
empowered  to  grant  not  exceeding  five  acres  for  glebe  ;  but  the 
glebe  must  not  be  made  to  exceed  fifty-one  acres  altogether. 

6.  In  the  same  cases  as  in  the  last  rule,  lords  of  manors  may 
grant  not  exceeding  five  acres  of  the  waste. 

7.  Where  there  is  no  house  of  residence,  or  an  inconvenient 
one,  any  person,  not  under  legal  disability,  may  give  one  to  the 
benefice,  with  gardens,  appurtenances,  &c. 

8.  Where  the  existing  glebe  does  not  exceed  five  acres,  the 
incumbent  may  purchase  for  glebe  not  exceeding  twenty  acres, 
money  for  which  purchase  may  be  raised  on  mortgage  of  the 
benefice,  certain  conditions  and  restrictions  being  observed. 

9.  Where   a   benefice   exceeds    100?.   per   annum,   and  new 
buildings  are  necessary  for  residence,  the  bishop  may  purchase 
for  the  benefice  a  house  or  land  for  building  ;   money  for  which 
may  be  raised  as  in  rule  8. 

10.  In  the  case  of  new  churches  built  under  the  Church 
Building  Acts,  persons  not  under  legal  disability  may  give  any 
lands,  &c.,  as  endowment,  in  such  manner  as  they  think  fit,  so 

(x)  36  &  37  Viet.  c.  50 ;  45  &  46  Viet.  c.  21 :  In  re  Marquis  of  Salisbury  and 
Ecclesiastical  Commissioners  (1875),  2  Ch.  D.  29. 
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long  as  the  whole  amount  of  the  endowment  does  not  exceed  in 
value  300Z.  per  annum. 

11.  In  the  same  case  as  in  the  last  rule,  persons  may  give  en- 
dowment in  or  out  of  lands,  vesting  the  same  in  private  trustees, 
in  the  governors  of  Queen  Anne's  Bounty,  or  in  the  Ecclesias- 
tical Commissioners  as  their  trustees  ;  and  private  trustees  may 
transfer  such  trust  to  the  governors  of  Queen  Anne's  Bounty. 

SECTION  6. 

Houses  of  Residence  upon  Glebe  Lands,  and  building  new  Houses 
under  the  Gilbert  Act  and  other  Acts. 

Origin  of  Having  in  the  last  section  seen  in  what  manner  and  under 

parsonage-  what  restrictions  lands  may  be  acquired  to  the  use  of  an  incum- 
bent and  become  glebe,  we  come  now  to  speak  more  particularly 
of  the  houses  erected  upon  such  lands  for  the  residence  of  the 
incumbent  therein  (y).  At  the  original  endowment  of  churches, 
it  is  probable  that  in  many  cases  some  house  of  residence  was 
given  with  the  glebe  land  for  the  accommodation  of  a  residing 
minister,  but  that  this  was  by  no  means  universal. 

In  the  case  of  those  benefices  which  lay  contiguous  to  some 
abbey  or  monastery,  and  where  the  monks,  appropriating  the 
revenues,  provided  for  the  performance  of  the  ecclesiastical 
duties  by  some  member  of  their  own  bodies,  the  houses  of 
residence  would  of  course  soon  become  dilapidated,  and  in  many 
cases  be  removed.  In  many  other  cases,  also,  the  incumbent, 
having  but  a  life  estate,  would  only  take  care  that  the  house  was 
kept  in  such  repair  as  by  the  law  of  dilapidations  he  was  com- 
pelled to  leave  it  in  at  his  decease,  while  the  change  of  times, 
and  of  the  habits  of  living,  required  a  house  larger  and  of 
a  different  description  for  the  proper  accommodation  of  the 
incumbent. 

Recent aitera-       Consequently,   until   a   recent   period,   the   houses   for   the 

Uons  in  style    residence  of  ministers  throughout  the  country  were  often  mean, 

of  houses,  &c.  inconvenient  and  ill  adapted  for  their  purpose,  until  the  subject 

engaged  the  attention  of  the  legislature  ;  and  the  present  law  on 

this  subject  is  almost  entirely  regulated  by  statute  (z). 

In  speaking  of  the  mode  in  which  new  glebe  lands  may  be 
acquired,  we  have  already  mentioned  some  of  the  methods  in 
which  houses  of  residence  may  be  provided  ;  as  where  persons 
who  are  willing  to  give  and  grant  houses  with  the  land  are 
enabled  under  certain  limitations  or  restrictions  so  to  do  ;  or 
where  the  incumbent  is  enabled,  with  the  consent  of  the  patron 
and  ordinary,  to  sell  or  exchange  the  glebe  or  house  of  residence 
for  the  purpose  of  obtaining  some  more  convenient  house  ;  or 
where  he  is  empowered  to  purchase  land  for  the  purpose  of 
building  on  it  (a). 

(y)  The  present  section  relates  to  houses  built  upon  lands  which  are  already 
ebe,  a  subject,  therefore,  quite  distinct  from  the  preceding. 

(z)  The  introductory  words  are  reprinted  verbatim  from  the  original  edition 
(1845). 

(a)  See  the  preceding  section. 
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It  may  here  be  mentioned,  that  a  legacy  of  a  sum  of  money, 
for  the  purpose  of  building  a  parsonage-house,  may  be  a  valid 
bequest,  if  there  is  existing  glebe  land  belonging  in  the  parish 
to  which  the  bequest  applies,  although  the  particular  land  on 
which  to  build  has  not  been  pointed  out  by  the  testator  (6). 

We  now  come  to  the  methods  by  which  an  incumbent  is 
enabled  to  erect  a  suitable  house  upon  glebe  already  belonging 
to  the  benefice,  without  personally  incurring  more  than  a  just 
proportion  of  the  cost. 

The  first  Act  for  this  purpose,  commonly  called  "  The  Gilbert 
Act,"  was  passed  in  1776  (c)  ;  some  of  its  provisions  have 
subsequently  been  extended  and  altered  ;  as  there  are  still, 
however,  some  cases  which  may  be  entirely  regulated  by  it, 
and  every  case  is  in  a  great  measure  dependent  upon  its 
provisions,  it  will  be  best  to  state  the  substance  of  it. 

Whenever  the  parson,  vicar  or  other  incumbent  of  any 
benefice,  being  under  the  jurisdiction  of  the  bishop  or  other 
ecclesiastical  ordinary,  whereon  there  is  no  house,  or  one  so 
mean  or  ruinous  that  one  year's  net  income  and  produce  of  such 
living  would  be  insufficient  to  put  it  in  repair,  shall  think  fit  to 
apply  for  the  assistance  given  by  the  Act,  he  must  first  procure 
from  some  skilful  workman  or  surveyor  a  certificate  containing 
a  statement  of  the  condition  of  the  building  on  his  glebe,  and 
of  the  value  of  the  timber  and  other  materials  thereon  fit  to  be 
employed  in  such  building  or  repairs  or  to  be  sold,  and  also  a 
plan  and  estimate  of  the  work  proposed  to  be  done  :  which 
statement  and  estimate  must  be  verified  upon  oath  before  some 
magistrate,  or  ordinary  or  extraordinary  master  in  chancery  ; 
and  he  must  lay  the  same,  together  with  a  particular  account 
in  writing,  signed  by  him  and  verified  upon  oath  taken  in  the 
same  manner,  of  the  annual  profits  of  the  living,  before  the 
ordinary  and  patrons  of  the  living,  and  obtain  their  consent  to 
such  proposed  new  buildings  or  repairs  in  writing,  in  the 
particular  form  prescribed  by  the  Act ;  and  having  complied 
with  these  requisitions,  he  may  borrow  and  take  up  at  interest 
such  sum  of  money  as  the  said  estimate  shall  amount  to,  after 
deducting  the  value  of  timber  and  other  materials  which  may 
be  thought  proper  to  be  sold  ;  such  sum  not  to  exceed  two 
years'  net  income  of  such  living  after  deducting  all  rents, 
stipends,  taxes  and  other  outgoings,  except  only  the  salary  to 
the  assistant  curate,  where  such  curate  is  necessary. 

If  the  necessary  consents  are  obtained  and  the  proper  forms 
observed,  the  incumbent  himself  may  advance  the  money  upon 
the  security  of  the  living,  in  the  same  manner  as  a  stranger  (d), 
but  the  ordinary,  being  in  a  fiduciary  position,  cannot  properly 
make  the  advance  (e). 

As  a  security  for  the  money  so  to  be  borrowed,  he  is  em- 

(6)  Sewellv.  Creive-Rtad  (1866),  L.  R.,  3  Eq.  60. 

(c)  The  Clergy  Residences  Repair  Act,  1776  (17  Geo.  3,  c.  53). 

(d)  Boyd  v.  Barker  (1859),  28  L.  J.,  Ch.  445. 

(e)  Greenlaw  v.  King  (184] ),  10  L.  J.,  Ch.  129. 
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powered  to  mortgage  all  the  glebe,  tithe,  rents  and  other  profits 
and  emoluments  of  the  living  to  the  persons  who  advance  the 
same,  by  one  or  more  deed  or  deeds,  for  the  term  of  twenty-five 
years,  or  until  such  money,  with  interest  for  the  same,  and  the 
costs  attending  the  recovery  thereof,  shall  be  paid  (/ ). 

The  mortgage  deeds  are  to  be  in  the  particular  form  prescribed 
by  the  Act,  and  will  bind  every  succeeding  incumbent  of  the 
living,  until  the  principal  and  interest  are  paid,  as  completely 
as  if  he  had  himself  executed  them  (/ ). 

Every  mortgagee  is  to  execute  a  counterpart  of  every  such 
mortgage,  to  be  kept  by  the  incumbent  for  the  time  being,  and 
a  copy  of  every  such  deed  is  to  be  registered  in  the  office  of  the 
registrar  of  the  bishop  of  the  diocese  where  the  parish  lies,, 
or  other  ordinary  having  episcopal  jurisdiction  therein,  after 
having  first  been  examined  by  him  with  the  original,  the  fee 
for  registering  which  is  not  to  exceed  five  shillings.  Such  deed 
is  to  be  referred  to  upon  all  necessary  occasions  ;  and  the  same,, 
or  a  copy  of  it  certified  under  the  hand  of  the  registrar,  to  be 
allowed  as  legal  evidence  in  case  the  mortgage  deed  should  be 
lost  or  destroyed  ;  the  fee  for  inspecting  the  same  at  any  time 
to  be  one  shilling  (g). 

The  money  borrowed  under  these  provisions  is  to  be  paid  to  a. 
person  nominated  and  appointed  to  receive  and  apply  the  same 
by  the  ordinary,  patron  and  incumbent.  Such  nomination  is 
to  be  by  writing,  and  in  a  particular  form  directed  by  the  Act  ; 
and  the  nominee  is  to  give  a  bond  to  the  ordinary,  conditioned 
for  the  duly  applying  the  same  according  to  the  Act.  His 
receipt  is  to  be  a  sufficient  discharge  to  the  persons  advancing  the 
money  ;  and  he  is  the  proper  party  to  enter  into  contracts  for 
such  buildings  or  repairs  as  are  approved  by  the  patron,  ordinary 
and  incumbent,  and  specified  in  writing  on  parchment,  to  be 
signed  by  them,  according  to  a  particular  form  prescribed  by 
the  Act  (h). 

Such  nominee  is  to  inspect  and  have  the  care  of  the  execution 
of  such  contracts,  and  of  the  payment  of  the  money,  and  is  to 
take  the  proper  receipts  ;  and  when  the  buildings  are  completed 
and  the  money  paid,  he  is  to  pass  his  accounts  before  the 
ordinary,  patron  and  incumbent  ;  and  when  these  have  been 
allowed  by  them  in  writing  according  to  a  form  prescribed  by 
the  Act,  such  allowance  is  a  full  discharge  to  the  nominee  in 
respect  of  them  (h). 

If  any  balance  remain  in  the  hands  of  the  nominee  it  may  be 
laid  out  in  further  lasting  improvements  in  building  on  the  glebe, 
or  in  the  discharge  pro  tanto  of  the  debt.  This  is  to  be  at  the 
discretion  of  the  ordinary,  patron  and  incumbent,  or  of  the 
ordinary  and  either  one  of  the  others,  by  order  signed  by  them 
in  the  form  prescribed  by  the  Act.  Of  all  which  further 


(/)  17  Geo.  3,  c.  53,  s. 
(g)  Sect.  2. 
(h)  Sect.  4. 
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disbursements  an  account  is  to  be  kept  in  the  same  manner  as 
before  ;  and  which  accounts,  when  made  out  and  allowed,  are 
to  be  deposited,  together  with  the  vouchers,  with  the  registrar  ; 
and  incumbents  for  the  time  being  shall  have  a  right  to 
inspect  the  same  on  paying  a  fee  of  one  shilling  for  every  such 
inspection  (i). 

The  patron,  ordinary  and  incumbent,  or  the  ordinary  with 
either  of  the  others,  may  make  such  allowance  to  their  nominee 
as  they  may  think  fit,  not  exceeding  51.  per  cent.  (k). 

Where  money  is  borrowed  on  mortgage  under  the  provisions 
of  this  Act  and  the  Parsonages  Act,  1838  (I),  it  is  essential  to 
the  validity  of  the  mortgage  (1)  that  the  money  should  be 
borrowed  prospectively  for  the  purpose  of  paying  for  future 
works  to  be  executed,  and  not  for  the  purpose  of  repaying 
money  already  expended,  and  (2)  that  the  money  should  be 
paid  into  the  hands  of  a  person  nominated  in  accordance  with 
the  above  provisions  (m).  But  money  may  be  borrowed  for 
additions  to  an  existing  house,  as  well  as  for  building,  rebuilding 
or  repairing  (n). 

The  incumbent  for  the  time  being  of  any  living  thus  mort- 
gaged is  to  pay  yearly  the  interest  as  the  same  becomes  due, 
or  within  one  month  after,  and  also  at  the  same  time  51.  per 
cent,  of  the  principal  money  originally  advanced  upon  such 
mortgage,  until  the  whole  principal  money  and  interest  is  fully 
paid  and  discharged  (o). 

As  soon  as  the  buildings  are  completed,  the  incumbent  is  to 
insure  them  against  fire  in  one  of  the  public  offices  in  London 
or  Westminster,  at  such  sum  as  is  agreed  on  by  the  patron, 
ordinary  and  incumbent. 

On  failure  of  payment  of  principal  and  interest,  according  to 
the  directions  of  the  Act,  for  forty  days  after  the  same  become 
due,  the  mortgagee  may  recover  the  same,  together  with  costs 
and  expenses,  by  distraining  in  the  usual  manner  (p),  and 
should  there  be  such  default,  or  the  insurance  not  be  properly 
kept  up,  the  ordinary  is  empowered  to  sequester  the  profits  of 
the  living  until  the  proper  payment  is  made  (q). 

If  the  incumbent  of  any  living  worth  more  than  100?.  per 
annum,  where  there  is  no  house  of  residence,  or  one  unfit  for  the 
purpose,  should  neglect  to  avail  himself  of  the  provisions  of  the 
Act,  and  is  non-resident  in  the  parish  for  twenty  weeks  in  any 
year,  and  does  not  think  fit  to  lay  out  one  year's  income  of  the 
living  where  the  same  would  be  sufficient  to  put  the  premises  in 
repair,  the  ordinary  is  empowered,  with  consent  of  the  patron, 
to  procure  such  plan,  estimate  and  certificate  ;  and  in  the 

(i)  17  Geo.  3,  c.  53,  s.  4. 
(k)  Sect.  19. 

(1)  1  &  2  Viet.  c.  23,  s.  1,  post,  p.  260. 
(m)  Lidbetter  v.  Hatch,  [1907]  1  Ch.  404. 
(n)  Royd  v.  Barker  (1859),  28  L.  J.,  Ch.  445. 

(o)  Sect.  6.     The  section  says,  doubtless  per  incur  iam,   "  5l.  per  cent,  of  the 
principal  remaining  due  "  ;  but  the  intention  must  be  as  above. 
(p)  Sect.  3. 
(q)  Sect.  6. 
c.  17 
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course  of  the  next  year  to  proceed  in  such  execution  of  the 
purposes  of  the  Act  as  directed  in  the  first  section,  which  shall 
in  all  respects  be  binding  on  the  incumbent  and  his  successors, 
in  the  same  way  as  if  done  with  consent  of  the  incumbent  (r). 

In  all  cases,  the  ordinary,  before  signifying  his  consent  to  the 
mortgage,  shall  cause  inquiry  to  be  made  and  certified  to  him 
by  the  archdeacon,  chancellor  of  the  diocese,  or  other  proper 
person  living  in  or  near  the  parish,  according  to  a  form 
prescribed  by  the  Act,  of  the  state  of  the  buildings  at  the  time 
the  incumbent  entered  upon  the  benefice,  how  long  he  has  lived 
there,  what  money  he  has  received  or  is  to  receive  for  dilapi- 
dations, and  how  it  has  been  laid  out  (s). 

And  if  it  appear  that  the  incumbent  has  by  wilful  negligence 
suffered  such  buildings  to  go  out  of  repair,  the  same  is  to  be 
certified  to  the  ordinary,  together  with  the  amount  of  damage 
thereby  sustained  ;  arid  such  incumbent,  if  required  by  the 
ordinary,  shall  pay  the  same  to  the  nominee  (t)  towards 
defraying  the  expenses  of  building  or  repairs,  before  the  ordinary 
gives  his  consent  (u).  All  sums  received  for  dilapidations 
from  the  representatives  of  any  former  incumbent,  and  not 
already  expended  in  repairs,  as  well  as  any  sums  to  be  received, 
shall,  as  soon  as  received,  be  applied  in  part  payment  under  the 
estimate  made  according  to  sect.  1  ;  or  if  the  mortgage  money 
has  been  paid  off,  are  to  be  expended  in  some  additional 
improvement  on  the  glebe,  to  be  approved  by  ordinary,  patron, 
and  incumbent ;  and  in  the  meantime,  or  if  no  such  improve- 
ments are  required,  the  money  is  to  be  invested  and  the  interest 
paid  to  the  incumbent  for  the  time  being  (x). 

The  tenth  section  of  the  Act  of  1766  provided  for  the  purchase 
of  a  new  house,  more  conveniently  situate  upon  land  not  being 
already  glebe,  and  the  eleventh  section  for  the  sale  of  lands 
already  glebe,  to  pay  for  new  lands  ;  but  as  we  have  already 
seen,  such  a  transaction  is  now  provided  for  in  a  more  general 
manner  by  recent  statutes,  according  to  the  provisions  of  which 
all  such  exchanges  would  now  be  made ;  it  would  therefore  be 
useless  to  explain  any  further  the  provisions  of  these  two 
sections  (y}. 

The  twelfth  section  of  this  Act  is  very  important,  and  the 
source  therein  pointed  out  from  which  the  money  may  be 
borrowed  for  the  purposes  of  the  Act  has  in  a  great  measure 
superseded  every  other.  By  this  section  the  governors  of 
Queen  Anne's  Bounty,  a  full  account  of  which  fund  will  be 
found  in  another  chapter  (a),  are  authorised  to  advance  and 
lend  any  sum  not  exceeding  100/.  for  promoting  the  several 

(r)  Sect.  8.    Cf .  1  &  2  Viet.  c.  106,  ss.  62,  63,  post,  p.  261 . 

(s)  Sect.  5.     The  ordinary,  being  thus  in  a  fiduciary  position,  cannot  properly 
make  the  loan  :  Greenlaw  v.  King  (1841),  10  L.  J.,  Ch.  129. 
(0  Under  sect.  4. 
(u)  Sect.  5. 
(x)  Sect.  9. 

(y)  See  ante,  the  two  preceding  sections, 
(a)  Post,  p.  334. 
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purposes  of  the  Act  with  respect  to  any  livings  which  do  not 
exceed  the  clear  annual  improved  value  of  50/.  ;  and  such 
mortgage  as  before  directed  is  to  be  made  for  securing  repay- 
ment of  the  principal,  but  no  interest  is  to  be  paid  in  such  case. 
In  cases  where  the  annual  value  of  a  living  exceeds  501.  the 
governors  are  empowered  to  advance  for  the  purposes  of  the 
Act  any  sum  not  exceeding  two  years'  income  of  such  living,  upon 
such  mortgage  and  security  as  before  mentioned,  and  subject 
to  the  several  regulations  of  the  Act  ;  and  the  interest  to  be 
received  in  such  cases  is  not  to  exceed  4?.  per  cent,  per  annum  (6). 

Colleges  in  Oxford  and  Cambridge  and  other  corporate  bodies,  Colleges,  &c., 
being  patrons  of  any  such  benefice,  are  authorised  to  lend  for  being  patrons, 
the  purposes  of  the  Act,  and  upon  the  security  mentioned,  any  may  lend' 
sums  of  money  of  which  they  may  have  the  power  of  disposing, 
without  taking  any  interest  (c). 

No  deed,  bond,  transfer  or  other  writing  or  instrument  under 
the  authority  of  the  Act  is  charged  with  any  stamp  duty  or 
fee  of  office,  except  as  is  mentioned  in  the  Act  (d). 

The  remaining  sections  of  the  Act  apply  to  particular  cases  Provisions  for 
only.     In  case  of  a  patron  under  any  disability,  the  guardian,  particular 
committee,  or  husband,  as  the  case  may  be,  is  empowered  to  case' 
act  for  him  (e). 

If  the  incumbent  of  any  chapelry  or  perpetual  curacy  shall  be 
nominated  by  the  rector  or  vicar  of  the  parish  wherein  the  same 
is  situated,  the  consent  of  such  rector  or  vicar,  in  addition  to 
that  of  the  patron  of  such  rectory,  is  made  necessary  (/ ). 

Where  the  patronage  of  any  such  benefice  is  in  the  Crown,  if  Patronage  m 
the  annual  value  exceeds  201.  in  the  King's  books,  the  required  the  Crown, 
consent  is  to  be  given  by  the  First  Lord  of  the  Treasury  ;  if 
under  201.,  by  the  Lord  Chancellor  ;  if  in  the  patronage  of  the 
Crown  in  right  of  the  Duchy  of  Lancaster,  then  by  the  Chancellor 
of  the  Duchy,  according  to  the  form  prescribed  by  the  Act  ; 
and  where  any  deed  is  by  the  Act  directed  to  be  executed  by 
the  patron,  ordinary  and  incumbent,  it  shall  in  these  cases  be 
valid  if  executed  by  the  ordinary  and  incumbent  only,  after 
consent  obtained  from  the  First  Lord  of  the  Treasury,  the  Lord 
Chancellor,  or  Chancellor  of  the  Duchy  of  Lancaster,  as  the 
case  may  be,  provided  such  consent  be  duly  registered  (g). 

From  the  passing  of  the  Gilbert  Act  (1776),  no  important  Recent 
alteration  in  the  law  took  place  until  1838.     In  1838,  however,  statutes. 
two  statutes  were  passed  dealing  with  the  subject  within  three 
months  of  each  other,  namely,  the  Parsonages  Act  and  the 
Pluralities  Act  (h). 

(b)  For  the  procedure  in  connection  with  loans  from  Queen  Anne's  Bounty  see 
8  &  9  Geo.  5,  c.  42,  post,  p.  264. 

(c)  Sect.  13. 

(d)  Sect.  15. 

(e)  Sect.  14. 
(/)  Sect.  17. 
(g)  Sect.  20. 

(h)  1  &  2  Viet.  cc.  23  and  106.  It  has  unfortunately  happened  here,  as  in  the  case 
of  the  Church  Building  Acts,  that  enactments  for  the  same  purposes  have  been 
multiplied  without  any  apparent  utility,  and  that  much  has  been  specifically  re- 
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By  the  Parsonages  Act,  1838  (i),  it  is  made  lawful  for  the 
incumbent  of  any  benefice  to  take  up  at  interest,  for  the 
purposes  of  the  Act  of  17  Geo.  III.  before  mentioned,  and  also 
for  the  purpose  of  buying  or  procuring  a  proper  site  for  a  house 
and  other  necessary  buildings  (&),  or  for  either  of  such  purposes, 
any  sum  or  sums  of  money  not  exceeding  three  years'  net 
income  of  such  benefice  ;  as  a  security  for  the  repayment  of 
which  he  is  enabled  to  mortgage  the  glebe,  tithe,  rent-charges, 
rents  and  other  profits  and  emoluments  of  his  benefice  for 
thirty-five  years,  or  until  the  money  is  paid.  And  from  and 
after  the  expiration  of  the  first  year  of  this  term  (in  which  first 
year  no  part  of  the  principal  sum  to  be  borrowed  is  repayable), 
the  incumbent  shall  every  year,  computing  such  year  from  the 
day  of  the  date  of  the  mortgage,  pay  to  the  mortgagee  one- 
thirtieth  part  of  the  principal  sum  borrowed,  with  interest  for 
so  much  as  remains  due,  until  the  whole  is  paid  off.  In  other 
respects,  as  to  the  manner  of  the  payment,  the  provisions  of 
the  original  Act,  and  the  forms  there  prescribed,  are  to  be 
applied.  The  important  alterations,  therefore,  which  are  intro- 
duced by  this  section  are — 

1.  That,  whereas  the  former  Act  applied  to  the  incumbent  of 
any  benefice  being  under  the  jurisdiction  of  the  bishop  or  other 
ecclesiastical  ordinary,  this  Act  applies  to  the  incumbent  of  any 
benefice. 

2.  The  power  to  purchase  a  site  for  building  with  the  money 
so  taken  up. 

3.  The  power  to  take  up  the  amount  of  three  years'  income 
instead  of  two. 

4.  The  exemption  from  repayment  of  any  part  of  the  principal 
in  the  first  year. 

5.  The  extension  of  the  time  of  repayment  from  twenty-five 
years  to  thirty-five. 

6.  The  repayment  by  thirtieth  parts,  instead  of  by  twentieth 
parts  or  51,  per  cent. 

The  power  given  by  the  Gilbert  Act  to  borrow  from  Queen 
Anne's  Bounty  and  from  colleges,  &c.,  remains  the  same  under 
this  Act,  the  extended  provisions  of  the  first  section  being 
applicable  to  such  cases  (/). 

When  any  existing  house  is  unfit  for  the  residence  of  the 
incumbent,  and  incapable  of  being  enlarged  or  repaired  so  as  to 
make  it  fit  for  his  residence,  and  it  shall  be  so  certified  to  the 
bishop  by  some  competent  architect  or  surveyor,  and  that  it 
will  be  advantageous  to  the  benefice  that  such  house  should  be 
suffered  to  remain,  the  incumbent,  having  obtained  the  consent 
in  writing  of  the  bishop,  which  consent  must  be  registered  in 

enacted  which  might  have  been  accomplished  by  reference  to  former  Acts  ;  so  that 
it  becomes  a  difficult  matter,  especially  for  those  for  whose  use  they  are  principally 
designed,  to  know  which  of  the  provisions  of  these  statutes  are  practically  repealed, 
or  by  which  their  own  particular  case  is  to  be  regulated. 

(i)  1  &  2  Viet.  c.  23,  s.  1. 

(fc)  See  Lidbetter  v.  Hatch,  [1907]  1  Ch.  404,  ante,  p.  257. 

(I)  1  &  2  Viet.  c.  23,  ss.  4  and  5. 
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i  registry  of  the  bishop,  may  allow  the  house  to  stand  as  a 
elling-house,  or  convert  it  into  farming  buildings  for  the  use 
the  occupiers  of  the  glebe  lands  ;    and  after  a  new  house  of 
residence  has  been  built  or  purchased  to  the  satisfaction  of  the 
bishop,  the  old  house  shall  be  thenceforth  converted  to  the 
purposes  aforesaid,  and  the  new  house  taken  to  be  the  residence 
house  of  the  benefice  (m). 

We  have  already  had  occasion  to  refer  to  some  of  the  remain- 
ing clauses  of  1  &  2  Viet.  c.  23,  in  speaking  of  the  sale  and 
exchange  of  glebe  lands  ;  the  other  clauses  are  similar  to  those 
of  17  Geo.  III.  c.  53,  the  powers,  provisions,  &c.,  of  which  are 
extended  and  made  applicable  mutatis  mutandis  to  mortgages 
made  in  pursuance  of  this  Act. 

By  the  Parsonages  Act,  1865,  the  provisions  of  the  Parsonages  Further 
Act,  1838,  are  extended,  so  that  under  them  money  may  be  extensions, 
borrowed  for  the  purpose  of  building  any  offices,  stables,  or 
outbuildings,  or  fences  necessary  for  the  occupation  or  protec- 
tion of  the  parsonage,  or  for  restoring,  rebuilding  or  repairing 
the  chancel  in  case  the  incumbent  is  liable  to  repair  it,  or  for 
building,  improving  or  enlarging  or  purchasing  any  farmhouse 
or  farm  buildings  or  labourers'  dwelling-houses  belonging  to  or 
desirable  to  be  acquired  for  any  lands  belonging  to  the  benefice, 
the  sum  taken  up  not  to  be  less  than  100L  nor  more  than  three 
years'  net  income  of  the  benefice  ;  and  all  incidental  expenses, 
such  as  architects'  or  surveyors'  charges,  or  in  connection  with 
the  preparation  of  the  deeds,  &c.,  may  be  paid  out  of  the 
money  borrowed.  All  the  powers  and  provisions  and  forms 
of  the  former  Act  are  made  applicable  to  such  cases  (n). 

By  the  Parsonages  Act,  1911  (o),  purchase  monies  paid  to  the 
governors  of  Queen  Anne's  Bounty  under  sect.  8  of  the  Par- 
sonages Act,  1838  (p),  and  arising  from  the  sale  of  property 
purchased,  built  or  improved  by  means  of  a  loan  under  the 
Act  of  1776  or  the  Acts  amending  it,  may  be  applied,  if  the 
governors  think  fit,  in  discharging  the  whole  or  any  part  of  any 
principal  monies  outstanding. 

We  now  come  to  speak  of  that  part  of  the  Pluralities  Act,  Mode  of  pro- 
1838  (q),  by  which  provision  is  made  for  these  purposes.  mor^a  es  of 

By  the  62nd  section  of  that  Act  the  bishop  of  the  diocese,   benefices  8be- 
upon  or  at  any  time  after  the  avoidance  of  any  benefice  (r),  is  coming 
required  to  issue  a  commission  to  four  beneficed  clergymen  of  vacant, 
his  diocese  (or  if  the  benefice  be  within  his  peculiar  jurisdiction, 
but  locally  situate  in  another  diocese,  then  to  four  beneficed 

(m)  1  &  2  Viet.  c.  23,  s.  6. 

(n)  28  &  29  Viet.  c.  69,  ss.  1  and  3. 

(o)  1  &  2  Geo.  5,  c.  29,  s.  3. 

(p)  1  &  2  Viet.  c.  23,  ante,  p.  240. 

(q)  1  &  2  Viet.  c.  106. 

(r)  The  enactment  of  this  section  appears  to  have  been  made  too  general  by  some 
mistake  ;  for  if  it  were  strictly  complied  with  the  bishop  would  be  required  to  issue 
this  commission  whenever  and  as  often  as  any  benefice  under  his  control  became 
vacant,  whether  the  house  of  residence  thereon  was  good  or  bad,  or  although  it  had 
recently  been  erected  ;  and  even  in  the  case  of  a  benefice  as  to  which  a  commission 
has  once  issued,  it  would  be  necessary  for  the  bishop  to  direct  another  as  soon  as  the 
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Pluralities  clergymen  of  such  other  diocese),  one  of  whom  shall  be  the  rural 
Act,  1838.  dean  (if  any)  of  the  rural  deanery  or  district  wherein  such 
benefice  shall  be  situate,  directing  them  to  inquire  whether 
there  is  a  fit  house  of  residence  within  such  benefice,  and  what 
are  the  annual  profits  of  such  benefice  ;  and  if  the  clear  annual 
profits  of  such  benefice  exceed  100Z.,  whether  a  fit  house  of 
residence  can  be  conveniently  provided  on  the  glebe  of  such 
benefice  or  otherwise  ;  and  if  the  commissioners,  or  any  three 
of  them,  shall  report  in  writing  under  their  hands  to  the  bishop 
that  there  is  no  fit  house  of  residence  within  such  benefice,  and 
that  the  clear  annual  profits  of  such  benefice  exceed  100/.,  and 
that  a  fit  house  of  residence  can  be  conveniently  provided  on  the 
glebe  of  such  benefice,  or  on  any  land,  which  can  be  conveniently 
procured  for  the  site  of  such  house  of  residence,  the  bishop  is 
required  to  procure  from  some  skilful  and  experienced  workman 
or  surveyor  a  certificate  containing  a  statement  of  the  condition 
of  the  buildings  (if  any),  and  of  the  value  of  the  timber  and 
other  materials  (if  any)  thereupon  fit  to  be  employed  in  building 
or  repairing,  or  to  be  sold  ;  and  also  a  plan  or  estimate  of  the 
work  fit  and  proper  to  be  done  for  building  or  repairing  such 
house  of  residence,  with  all  necessary  and  convenient  offices  ; 
and  thereupon,  by  mortgage  of  the  glebe,  tithes,  rents,  rent- 
charges  and  other  profits  and  emoluments  of  such  benefice,  to 
levy  and  raise  such  sums  as  the  said  estimate  shall  amount  to, 
after  deducting  the  value  of  any  timber  or  other  materials 
which  may  be  thought  proper  to  be  sold,  not  exceeding  four 
years'  net  income  and  produce  of  such  benefice  after  deducting 
all  outgoings  (except  only  the  salary  of  the  assistant  curate, 
where  such  a  curate  is  necessary),  which  mortgage  shall  be  made 
to  the  persons  who  shall  advance  the  money  so  to  be  levied  and 
raised  for  the  term  of  thirty-five  years,  or  until  the  money  so  to 
be  raised,  with  interest  for  the  same,  and  such  costs  and  charges 
as  may  attend  the  recovery  thereof,  shall  be  fully  paid  and  satis- 
fied ;  and  the  same  mortgage  shall  be  made  by  one  or  more  deed 
or  deeds  in  the  form  or  to  the  effect  for  that  purpose  contained 
in  a  particular  form  prescribed  by  the  Act,  and  shall  bind  the 
incumbent  of  such  benefice  for  the  time  being,  and  his  succes- 
sors, until  the  principal  and  interest,  costs  and  charges  shall  be 
fully  paid  off  and  satisfied  ;  and  every  incumbent  for  the  time 
being  is  made  liable  to  the  payment  of  so  much  of  the  principal, 
interest  and  costs  as  shall  become  payable  during  the  time  he 
shall  be  such  incumbent  ;  and  every  such  incumbent  and  his 
representatives  shall  be  respectively  liable  to  the  proportion 
of  the  payments  for  the  year  which  shall  be  growing  at  the  time 
of  the  death  of  such  incumbent  or  avoidance  of  such  benefice  ; 
which  said  principal,  interest,  and  costs,  and  the  proportion  of 
payment  growing  at  the  time  of  the  death  of  such  incumbent  or 

benefice  was  again  vacant.  The  general  practice,  therefore,  in  the  different  dioceses 
has  been,  and,  it  is  believed,  continues  to  be,  to  treat  the  general  directions  of  this 
section  as  a  mistake,  and  not  to  issue  the  commission  on  the  avoidance  of  those 
benefices  whereon  the  bishop  has  sufficient  reasons  for  knowing  that  a  fit  and  proper 
house  of  residence  exists. 
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I  such  avoidance,  shall  and  may  be  recovered  by  action  of  debt 
any  court  of  record  (s). 
The  bishop  shall  cause  to  be  transmitted  to  the  patron  and  the 
incumbent  (if  any  (t))  of  such  benefice  copies  of  the  report  so  to 
be  made  by  such  commissioners,  and  of  the  plan,  estimate  and 
certificate  so  to  be  made  by  such  workman  or  surveyor,  two 
calendar  months  at  the  least  before  making  any  such  mortgage  ; 
and  in  case  the  patron  and  the  incumbent,  or  either  of  them, 
shall  object  to  the  proposed  site  for  a  residence,  or  to  the  pro- 
posed plan  for  erecting  or  repairing  such  residence,  or  the 
amount  proposed  to  be  raised,  and  shall  deliver  such  objections 
in  writing  to  the  bishop  before  the  expiration  of  such  period  of 
two  calendar  months,  the  bishop  shall  have  full  power  to  direct 
that  the  plan  proposed  to  be  carried  into  effect  shall  be  altered 
or  modified  in  such  manner  as  he  may  think  fit.  And  if  the 
bishop  shall,  after  receiving  the  report  to  be  made  by  such 
commissioners,  be  of  opinion  that  it  is  not  expedient,  under  the 
special  circumstances  of  any  such  benefice,  to  levy  and  raise 
any  sum  or  sums  of  money  by  mortgage,  or  otherwise  to  take 
measures  for  providing  a  fit  house  of  residence  for  such  benefice, 
he  shall  state  in  detail  such  special  circumstances,  and  the 
grounds  of  his  opinion,  in  the  next  annual  return  made  by  him 
to  His  Majesty  in  council  (u). 

The  first  important  alteration  to  be  remarked  upon,  as  intro- 
duced by  these  sections,  is  the  very  extensive  power  conferred 
by  them  upon  the  bishop.  Previous  to  this  enactment,  although 
the  consent  of  the  bishop  was  made  necessary  to  proceeding 
under  17  Geo.  III.  c.  53,  yet  his  positive  interference  was 
restricted  to  cases  where  the  incumbent  was  non-resident  on  his 
benefice,  and  refused  to  avail  himself  of  the  provisions  of  that 
Act  ;  nor  even  in  that  case  was  he  empowered  to  act  without  the 
consent  of  the  patron  of  the  benefice. 

By  this  enactment,  however,  the  proceedings  are  to  be 
initiated  by  the  bishop  ;  and  when  the  report  of  his  commission 
is  returned  to  him,  he  is  to  be  sole  judge  whether  or  not  it  is 
fitting  that  its  recommendations  shall  be  carried  into  effect  ; 
and  the  objections  of  the  patron  or  incumbent,  or  of  both  of 
them,  are  only,  as  it  appears,  to  be  attended  to  so  far  as  the 
bishop  may  think  fit. 

The  other  important  alteration  introduced  by  these  sections 
is  in  the  amount  of  the  money  authorised  to  be  raised  ;  which 
having  been  by  17  Geo.  III.  c.  53,  fixed  at  two  years'  income 
of  the  living,  and  by  1  &  2  Viet.  c.  23,  extended  to  three  years' 
income,  is  now  fixed  at  four  years'  income  (x). 

(s)  1  &  2  Viet.  c.  106,  s.  62. 

(t)  These  words  were  presumably  inserted  in  view  of  the  fact  that  the  living 
might  be  filled  before  the  report  under  sect.  62  was  received  ;  but  it  appears  that 
sect.  62  gives  power  to  the  bishop  to  issue  his  commission  after  the  living  has  been 
filled,  and  not  only  during  a  vacancy. 

(w)  1  &  2  Viet.  c.  106,  s.  63. 

(x)  "  It  may  be  instructive  as  showing  the  altered  style  and  character  of  the  glebe 
houses  in  this  country,  and  possibly  also  the  altered  style  of  living  of  their  occupiers, 
that  it  has  now  been  thought  advisable  and  expedient  to  provide  for  the  erecting 
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It  would  be  quite  unnecessary  to  repeat  the  enactments  by 
which  the  details  of  transactions  of  this  nature  and  under  this 
statute  are  to  be  regulated,  as  they  differ  from  those  to  be 
observed  in  accordance  with  the  Act  17  Geo.  III.  c.  53.  and 
which  we  have  already  fully  mentioned,  in  the  following  parti- 
culars only. 

The  copy  of  the  deed  of  mortgage  directed  by  the  former  Act 
"to  be  registered  in  the  office  of  the  registrar  of  the  diocese 
where  the  parish  lies,  or  other  ordinary  having  episcopal  juris- 
diction therein,"  is  by  this  Act  directed  to  be  registered  in  the 
office  of  the  registrar  of  the  bishop  of  the  diocese  (y}. 

Among  the  expenses  directed  by  the  latter  Act  to  be  paid  out 
of  the  fund  by  the  bishop's  nominee,  in  addition  to  all  those 
directed  to  be  paid  by  the  former  Act,  are  the  expenses  of 
preparing  the  mortgage  deed  and  incident  thereto,  and  of 
making  such  certificate,  plan  and  estimate,  and  copies  thereof  (z). 

All  the  directions  as  to  the  contracts  of  and  by  the  nominee, 
and  as  to  the  balance  remaining  in  his  hands  ;  his  passing  his 
accounts  ;  the  executing  counterpart  of  the  mortgage  ;  the 
remedies  in  default  of  payment  by  incumbent  ;  the  continuing 
charge  upon  successors  ;  insurance  against  fire  ;  apportionment 
in  case  of  death  or  avoidance  of  the  living  ;  application  of 
money  received  for  dilapidations  ;  the  authority  to  governors 
of  Queen  Anne's  Bounty  to  lend  money  at  41.  per  cent,  interest  ; 
to  colleges  in  Oxford  and  Cambridge  and  other  corporate  bodies 
to  lend  money  without  interest  ;  allowance  to  the  nominee  of 
the  bishop, — are  precisely  the  same  as  those  of  the  first-men- 
tioned Act,  which  we  have  already  explained  and  analysed, 
and  might  probably  have  been  more  simply  provided  for  by  a 
reference  to  that  Act. 

It  remains  to  be  particularly  observed,  that  the  statute  1  &  2 
Viet.  c.  106,  does  not  operate  as  a  repeal  of  the  former  ones. 

By  the  Incumbents  of  Benefices  Loans  Extension  Act,  1 881  (a), 
the  governors  of  Queen  Anne's  Bounty  may  extend  for  a  period 
not  exceeding  three  years  the  term  fixed  for  the  repayment  of 
any  money  lent  by  them  under  the  Gilbert  Act  and  the  sub- 
sequent Acts  already  dealt  with. 

The  procedure  in  connection  with  obtaining  loans  from 
Queen  Anne's  Bounty  for  the  purposes  of  the  Act  of  1776,  the 
Parsonages  Acts,  1838  and  1865,  and  certain  other  Acts  (6)  is 
now  governed  by  the  Loans  (Incumbents  of  Benefices)  Amend- 
ment Act,  1918  (c).  The  regulations  (which  are  scheduled  to 

of  houses,  so  as  to  allow  them  to  be  of  double  value  as  compared  with  those  erected 
between  A.D.  1777  and  1838  "  (Extract  from  1st  edition,  1845).  The  limit  of  three 
years  still  applies  in  cases  governed  by  the  Ecclesiastical  Dilapidations  Act,  1872 
(35  &  36  Viet.  c.  96),  s.  1. 

(y)  1  &  2  Viet  c.  106,  s.  64. 

(z)  Sect.  66. 

(a)  44  &  45  Viet.  c.  25.  The  wider  powers  given  in  later  Acts  (49  &  50  Viet.  c.  34  ; 
50  &  51  Viet.  c.  8  ;  59  &  60  Viet.  c.  13)  appear  to  have  lapsed  save  so  far  as  they 
were  exercised  within  the  time  therein  prescribed. 

(6)  17  Geo.  3,  c.  53  ;  1  &  2  Viet.  c.  23  ;  28  &  29  Viet.  c.  69.  The  Act  also  applies 
to  21  Geo.  3,  c.  66,  and  7  Geo.  4,  c.  66. 

(c)  8  &  9  Geo.  5.  c.  42. 


HOUSES    OF    RESIDENCE.  265 

the  Act)  may  be  varied  by  the  Crown  on  the  proposal  of  Queen 
Anne's  Bounty.  They  do  not  cover  loans  under  the  Pluralities 
Act,  1838,  and  do  not  affect  such  matters  as  the  amount  which 
may  be  borrowed  or  the  rate  of  interest  ;  they  appear  to  be 
adapted  with  variations  from  the  provisions  of  the  Gilbert 
Act. 

The  incumbent  desirous  of  a  loan  is  to  transmit  to  Queen 
Anne's  Bounty — 

(a)  A  statement  under  his  hand  of  the  annual  profits  of  the 

benefice ; 

(b)  A  short  statement  by  an  experienced  workman  or  sur- 

veyor of  the  condition  of  the  buildings  in  question 
and  the  necessity  of  the  proposed  works,  with  a  specifi- 
cation of  the  proposed  works  and  an  estimate  and  such 
plans  as  Queen  Anne's  Bounty  may  require  or  a  plan 
and  valuation  by  some  experienced  surveyor  of  the 
land  or  buildings  and  fixtures  proposed  to  be  purchased. 

Queen  Anne's  Bounty  thereupon,  if  they  think  fit,  make 
inquiry  into  the  condition  of  the  buildings  on  the  glebe  and 
the  value  of  the  timber  or  other  materials  thereon  fit  to  be  used 
or  sold.  If  Queen  Anne's  Bounty  entertain  the  application,  the 
incumbent  is  to  notify  the  ordinary  and  patron  (d)  and  obtain 
their  consents  (e)  in  the  form  laid  down  by  Queen  Anne's 
Bounty.  The  ordinary  need  not  cause  any  inquiry  to  be  held. 

If  necessary,  Queen  Anne's  Bounty  may  authorise  work  to 
be  executed  without  delay  on  approving  of  the  plans  and 
estimates,  without  waiting  for  the  consents,  but  no  loan  shall 
be  actually  made  before  the  consents  have  been  executed. 
The  power  of  determining  whether  any  work  should  be  executed 
without  delay  may  be  delegated  to  the  Treasurer  of  Queen 
Anne's  Bounty,  whose  certificate  is  made  conclusive.  They 
may  also  allow  alterations  without  any  further  consent. 

Provision  is  made  for  a  loan  account,  to  be  debited  on  such 
certificates  or  vouchers  as  are  required,  and  any  surplus  not 
applied  in  extras  is  to  be  applied  in  the  reduction  of  the  principal 
debt. 

The  powers  of  borrowing  under  the  Act  may  be  exercised  by 
the  sequestrator  during  a  vacancy  (/ ). 

Where  the  incumbent  under  statutory  authority  sells  any 
buildings,  land,  &c.,  mortgaged  to  Queen  Anne's  Bounty,  the 
land  is  discharged  from  the  mortgage,  which  attaches  to  the 
purchase  mone}7  (g). 

Any  money  arising  from  the  sale  of  any  building  or  land 
purchased,  built,  or  improved  wholly  or  in  part  by  means  of  a 
loan  from  Queen  Anne's  Bounty  under  this  or  the  earlier  Acts, 
may  with  their  consent  be  applied  in  discharge  of  the  loan  or  of 
any  of  the  possessions  so  charged  (h). 

(d)  And  the  Ecclesiastical  Commissioners  if  5  &  6  Viet.  c.  26,  s.  13,  applies. 

(e)  Or  of  the  majority  if  the  patrons  are  more  than  two. 
(/)  Sect.  3. 

(g)  Sect.  4. 
(h)  Sect.  5. 
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The  Ecclesiastical  Dilapidations  Act,  1872  (i),  applies  to  a 
loan  made  under  the  Act  (j). 

The  procedure  in  the  case  of  episcopal  houses  of  residence  is 
dealt  with  in  Book  I.,  Chap.  VII.,  sect.  2  (Je). 

SECTION  7. 
Rights  as  between  Successive  Incumbents,  etc. — Dilapidations. 

An  important  branch  of  the  law  relating  to  the  real  property 
of  ecclesiastical  corporations  sole,  is  that  by  which  the  rights 
in  it  are  adjusted  as  between  the  successive  tenants  for  life  ; 
for  under  this  is  included  the  subject  of  dilapidations,  and  with 
the  consideration  of  these  subjects  we  shall  be  enabled  to 
conclude  the  present  chapter. 

Upon  the  death  of  the  parson  of  a  church,  or  other  eccle- 
siastical person  seised  jure  ecclesice,  the  freehold  of  his  glebe, 
or  other  ecclesiastical  lands,  is  in  abeyance  (I),  that  is,  in 
expectation,  remembrance  or  contemplation  of  law,  until  a 
successor  is  appointed  :  and  the  fee  simple  in  such  lands  may 
be  said  to  be  always  in  abeyance,  and  this  is  one  of  the  few 
instances  in  which  a  freehold  estate  can  be  in  abeyance  ;  for 
it  is  a  principle  of  the  highest  antiquity  in  our  law,  that  there 
should  always  be  a  known  and  particular  owner  of  every 
freehold  estate,  for  reasons  derived  partly  from  general 
convenience,  and  partly  from  feudal  times. 

In  case  any  incumbent,  before  his  death,  has  caused  any  of 
his  glebe  lands  to  be  manured  and  sown  at  his  own  proper  costs 
and  charges  with  any  corn  or  grain,  he  may  make  and  declare 
his  testament  of  all  the  profits  of  the  corn  growing  upon  the 
said  lands  so  manured  and  sown  (m).  But  the  new  incumbent 
is  ordinarily  entitled  to  the  profits  during  a  de  facto  vacancy  (n). 

The  apportionment  of  rent  between  successive  incumbents 
is  now  regulated  by  the  Apportionment  Act,  1870  (o).  From 
and  after  the  passing  of  that  Act,  all  rents  (including  rent- 
service,  rentcharge,  and  rent-seek,  and  also  tithes,  and  all 
periodical  payments  or  renderings  in  lieu  of  or  in  the  nature  of 
rent  or  tithes  (p)  ),  annuities,  dividends  and  other  periodical 
payments  in  the  nature  of  income  (whether  reserved  or  made 
payable  under  an  instrument  in  writing  or  otherwise),  are,  like 
interest  on  money  lent,  to  be  considered  as  accruing  from  day 
to  day,  and  to  be  apportionable  in  respect  of  time  accordingly. 
The  apportioned  part  of  any  such  rent  is  in  the  case  of  a  con- 
tinuing rent  payable  or  recoverable  when  the  entire  portion  of 
which  such  apportioned  part  forms  part  becomes  due  and 

(t)  35  &  36  Viet.  c.  96. 

(j)  8  &  9  Geo.  5,  c.  42,  s.  6.  (k)  Ante,  p.  107. 

(I)  Litt.  674.  (m)  28  Hen.  8,  c.  11. 

(w)  28  Hen.  8,  c.  11.  And  see  Halton  v.  Cove  (1830),  1  B.  &  Ad.  538  ;  Betham 
v.  Gregg  (1834),  10  Bing.  352. 

(o)  33  &  34  Viet.  c.  35. 

(p)  Sect.  5.  The  Act  apportions  liabilities  as  well  as  rights :  Rochester  (Bishop) 
v.  Le  Fanu,  [1906]  2  Ch.  513. 
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payable,  and  not  before,  and  in  the  case  of  rent  determined  by 
re-entry  or  otherwise  when  the  next  entire  portion  of  the  same 
would  have  been  payable  if  not  so  determined,  and  not  before  (q). 
All  persons  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  also  the  executors,  administrators,  and 
assigns  respectively  of  persons  whose  interests  determine  with 
their  own  deaths,  are  to  have  the  same  remedies  at  law  and  in 
equity  for  recovering  apportioned  parts  of  rent  as  they  respec- 
tively would  have  had  for  recovering  the  entire  portion.  But 
persons  liable  to  pay  rents  are  not  to  be  resorted  to  for  an 
apportioned  part  specifically,  but  the  entire  or  continuing  rent, 
including  such  apportioned  part,  is  recoverable  by  the  heir  or 
other  person,  who  but  for  the  apportionment  would  have  been 
entitled  to  the  entire  or  continuing  rent.  The  apportioned  part 

I  is  recoverable  from  such  heir  or  other  person  by  the  executors 
or  other  parties  entitled  under  the  Act  to  the  same  by  action  at 
law  or  in  equity  (r). 
In  cases  where  money  has  been  borrowed  on  mortgage  of  the 
living  under  the  Gilbert  Act,  or  other  Acts  mentioned  in  the 
preceding  section  (s),  and  any  portion  of  it  still  remains  unpaid 
as  an  annual  charge  upon  the  living  at  the  time  of  the  avoidance 
thereof  by  death  or  otherwise,  provision  is  made  for  apportioning 
the  payment  of  the  year  between  the  predecessor  and  successor, 
and  the  mode  of  doing  so  is  substantially  the  same  under  each 
of  those  Acts,  the  payment  being  directed  to  be  made  by  each 
party  in  such  proportion  as  the  profits  may  have  been  received 
for  that  year  ;  and  in  case  any  difference  shall  arise  in  adjusting 
or  settling  the  proportions,  the  same  shall  be  determined  by  two 
indifferent  persons,  the  one  to  be  named  by  the  said  successor, 
and  the  other  by  the  person  making  such  avoidance,  or  his 
representatives  in  case  of  his  death  ;  and  in  case  such  nominees 
shall  not  be  appointed  within  the  space  of  two  calendar  months 
next  after  such  death  or  avoidance,  or  if  they  cannot  agree  in 
adjusting  such  proportions  within  the  space  of  one  calendar 
month  after  they  shall  have  been  appointed,  the  same  shall  be 
determined  by  some  neighbouring  clergyman,  to  be  nominated 
by  the  ordinary,  whose  determination  shall  be  final  and  con- 
clusive between  the  parties  ;  and  forms  for  this  purpose  are 
given  in  the  schedule  to  the  Gilbert  Act,  which  however  are 
only  directed  to  be  followed  as  near  as  conveniently  may  be  (t). 
But  there  is  no  law  which  compels  the  incumbent  to  cultivate 
the  glebe  lands  in  a  proper  and  husbandlike  manner,  so  that  the 
successors  may  receive  them  in  that  state  ;  nor  could  there  be 
any  action  for  dilapidations,  although  the  land  had  been 
miscultivated.  For,  as  observed  by  Lord  Denman,  "  To  render 
the  executors  of  an  incumbent  liable  to  an  action  for  dilapi- 
dations, there  must  be  something  of  demolition.  There  is  no 
ground  for  saying  they  could  be  liable  to  such  an  action  for 
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(?)  33  &  34  Viet.  c.  35,  ss.  2,  3.  (r)  Sect.  4. 

(*)  Ante,  p.  254.  (t)  17  Geo.  3,  c.  53,  s.  7  ;  1  &  2  Viet.  c.  106,  s.  68. 
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mismanagement  of  the  glebe  lands."  And  it  was  said  by 
Parke,  J.,  in  the  same  case — "  An  action  by  a  landlord  against 
a  tenant  for  the  mismanagement  of  his  farm  lies  on  an  implied 
contract  to  cultivate  the  lands  in  a  husbandlike  manner  ;  no 
such  contract  can  be  implied  between  the  parson  and  his 
successor  "  (u). 

But  the  hedges,  fences,  gates,  &c.,  upon  glebe  lands,  are 
among  the  things  of  which  the  beneficed  parson  has  the  burden 
and  charge  of  reparation  ;  and  there  is  no  doubt  that  as  to 
such  things,  the  executors  of  a  deceased  incumbent  are  liable  to 
the  successor  for  dilapidations,  if  these  have  been  allowed  to 
become  decayed  or  ruinous  (v). 

And  the  decision  come  to  after  deliberation  in  this  same  case 
is  not  only  important  in  itself,  but  likely  to  become  much  more 
so  from  its  applicability  to  the  numerous  cases  in  which,  under 
the  statutes,  new  lands  may  be  acquired  as  glebe  ;  for  it  was 
there  decided,  that  an  allotment  made  to  a  vicar  in  lieu  of 
tithes  under  an  Inclosure  Act  is  subject  to  the  law  and  custom  of 
England  as  to  dilapidations,  equally  with  the  ancient  glebe  ; 
and  if  when  the  vicar  comes  into  possession  of  it  there  are  fences 
upon  it  which  he  ought  to  repair,  but  which  he  dies  leaving 
unrepaired,  his  executors  are  liable  at  the  suit  of  his  successor. 
In  that  particular  case  land  was  by  the  Act  to  be  first  well  and 
sufficiently  fenced,  in  such  manner  as  the  Commissioners 
should  direct,  at  the  public  charge  ;  but  for  ever  afterwards 
to  be  repaired  at  the  charge  of  the  vicar  and  his  successors. 
And  an  appeal  was  given  to  parties  aggrieved  by  anything  done 
in  pursuance  of  the  Act,  provided  the  appeal  was  brought 
within  four  months.  The  fences  which  were  put  up  by  the 
Commissioners,  being  calculated  to  last  only  three  or  four  years, 
became  ruinous,  and  so  remained  until  the  death  of  the  incum- 
bent, about  eleven  years  after  the  inclosure,  no  steps  having 
been  taken  by  him  to  obtain  a  remedy  for  the  neglect  to  fence 
properly.  It  was  held,  that  as  no  appeal  had  been  brought,  the 
Commissioners  must  be  considered  to  have  done  what  was 
necessary  ;  and  that  the  representatives  of  the  deceased  vicar 
were  liable  to  the  successor  for  dilapidation  of  the  fences.  And 
it  was  expressly  stated  by  Littledale,  J.,  in  giving  judgment, 
that  this  decision  did  not  rest  upon  the  particular  directions 
of  the  Act,  which  cast  the  burden  of  repair  on  the  vicar  and 
his  successors  ;  but  that  as  it  came  to  the  vicar  in  an  inclosed 
and  fenced  state,  he  was  bound  by  the  common  law  to  keep 
it  so  at  his  own  expense  (x). 

If  a  benefice  were  endowed  with  new  land,  or  with  an  allot- 
ment of  common,  or  if  any  land  were  acquired  to  it  as  glebe 
by  virtue  of  any  exchange  or  by  purchase  under  the  recent  Acts, 
or,  as  it  is  to  be  presumed,  in  any  other  manner,  and  there  were 


(u)  Bird  v.  RelpJi  (1833),  4  B.  &  Ad.  826. 

(v)  S.  C.  (1835),  2  A.  &  E.  773. 

(x)  See  the  judgment  of  Littledale,  J.,  S.  C.,  at  p.  781. 


DILAPIDATIONS. 


269 


10  fences  upon  it,  the  incumbent  would  not,  in  the  absence  of 
special  enactment  or  agreement,  be  bound  to  put  up  fences  ; 
for  that  would  only  be  like  the  case  above  mentioned  of  a 
mismanagement  of  the  glebe  lands  ;  and  there  would  be  nothing 
of  the  nature  of  demolition,  so  as  to  render  his  representatives 
liable  for  dilapidation.  But  if  he  were  in  any  such  cases  to 
put  up  fences,  &c.,  he  must  then  keep  them  in  repair  for  the 
future  ;  and  if  they  should  be  left  in  a  ruinous  state,  an  action 
for  dilapidations  in  respect  of  them  would  lie  (y). 

It  becomes  therefore  of  great  importance  in  every  case  in 
which  new  land  is  to  be  acquired  for  any  benefice  as  glebe,  that 
the  incumbent  should  take  care  that  all  those  things,  in  respect 
of  which  he  would  be  liable  for  dilapidations,  are  at  that  time 
in  a  perfect  state  of  repair  ;  for,  upon  the  authority  of  the 
above  case,  it  seems  clear  that  it  would  be  no  valid  excuse  or 
defence  to  an  action  for  dilapidations  to  prove  that  any  of  these 
things  were  out  of  repair,  or  likely  to  become  out  of  repair,  at 
the  time  when  they  came  into  his  possession. 

But  by  far  the  most  common  cause  of  action  for  dilapidations 
is  in  respect  of  the  house  of  residence  and  other  buildings  upon 
the  glebe  lands  ;  and  this  subject  appears  at  a  very  early  period 
to  have  engaged  the  attention  of  the  legislature  and  of  the 
ecclesiastical  courts. 

Dilapidation  is  said  to  be  the  pulling  down  or  destroying  in 
any  manner  any  of  the  houses  or  buildings  belonging  to  a 
spiritual  living,  or  suffering  them  to  run  into  ruin  or  decay,  or 
wasting  or  destroying  the  woods  of  the  Church,  or  committing 
or  suffering  any  wilful  waste  in  or  upon  the  inheritance  of  the 
Church  (2). 

In  order  to  constitute  waste  there  must  be  either  a  diminishing 
of  the  value  of  the  estate,  or,  secondly,  an  increasing  the  burden 
upon  it,  or,  thirdly,  an  impairing  the  evidence  of  title  ;  and 
much  more  must  one  of  these  three  requisites  exist  in  an  action 
on  the  case  for  dilapidations  (a). 

The  pulling  down  and  taking  away  an  old  barn  and  premises, 
and  erecting  another  more  convenient  on  a  different  part  of  the 
glebe,  does  not  render  the  party  so  acting  liable  for  dilapi- 
dations. It  would  be  desirable  and  proper  that  in  such  a  case 
a  faculty  or  licence  should  be  obtained  from  the  bishop  ;  but 
there  is  no  rule  of  law  which  would  make  it  necessary.  And 
where  buildings  on  the  glebe  have  been  erected  so  as  to  be 
capable  of  being  removed,  and  are  not  fixed  to  the  freehold, 
but  resting  on  the  ground  or  rock,  or  on  bay  stones,  there  is 
no  liability  for  dilapidations  in  respect  of  them  (a). 

And  so  in  a  case  where  hot-houses  had  been  erected  in  the 
garden  of  the  rectory-house,  consisting  of  frames  and  glass-work 
bedded  in  mortar  on  a  brick  wall,  the  executors  of  the  deceased 
rector  removed  the  frames  and  glass-work,  doing  no  damage 

(y)  See  judgment  of  Littledale,  J.,  in  Bird  v.  Relph,  2  A.  &  E.  781. 

(z)  Degge,  118. 

(a)  Huntky  v.  Russell  (1849),  13  Q.  B.  572. 


Duty  of  an 
incumbent 
upon  every 
acquisition  of 
new  lands. 


Dilapidations . 


Its  meaning 
in  ecclesias- 
tical law. 


Cases  where 
no  liability. 


270 


LANDS    OF   ECCLESIASTICAL   CORPORATIONS. 


Remedy  in 


waste  to 
houses, 
buildings  and 
fences. 


Principle  on 
which  dilapi- 
dations are  to 
be  calculated. 


beyond  that  necessarily  done  to  the  mortar  in  the  removal.  It 
was  held  that  the  removal  within  a  reasonable  time  was 
justifiable,  as  such  things  were  personal  chattels,  and  passed  as 
such  to  the  executors,  and  that  the  deceased  rector  in  his  lifetime 
might  have  removed  the  frame  and  brickwork,  or  left  the  same 
out  of  repair,  without  rendering  himself  liable  for  dilapidations. 
The  character  of  the  building,  Lord  Campbell  says,  would  have 
justified  the  rector  in  the  removal  of  the  whole  of  it  ;  only  he 
must  have  restored  the  garden  to  its  former  condition,  if  in  the 
removal  he  had  occasioned  any  injury  to  it  amounting  to  waste, 
for  the  duty  of  a  present  and  the  right  of  a  succeeding  incum- 
bent, as  such,  are  correlative.  Any  matter  of  needless  expense 
in  luxury  or  ornament  in  which  the  present  incumbent  has 
indulged  himself,  he  is  not  only  not  bound,  but  he  ought  not 
to  transmit  to  his  successors  (b). 

Several  questions  concerning  dilapidations  are  very  nearly 
allied  to  those  concerning  waste,  of  which  we  have  already 
spoken  :  these  therefore  it  will  be  unnecessary  to  repeat  here  ; 
but  it  may  be  laid  down  generally,  so  far  as  houses,  buildings, 
and  fences  are  concerned,  that  in  every  case  of  waste  committed 
or  permitted  by  an  ecclesiastic  on  lands  which  he  holds  jure 
ecclesice,  and  by  which  his  successor  might  be  damnified,  the 
successor  would  have  his  remedy  for  the  injury  in  the  usual 
action  for  dilapidations  (c)  ;  the  remedy,  however,  does  not 
appear  to  extend  to  other  cases  of  waste,  such  as  that  com- 
mitted by  digging  gravel  in  the  glebe  (d). 

The  case  of  Wise  v.  Metcalfe  (e),  which  was  decided  in  1829 
after  very  full  argument,  in  which  the  common  law  and  custom 
of  the  country  was  discussed  at  length,  is  a  leading  authority 
to  show  the  extent  of  liability  for  dilapidations  in  the  case  of 
house  and  buildings,  and  in  what  manner  and  according  to 
what  principle  these  dilapidations  are  to  be  calculated.  The 
judgment  of  the  court,  delivered  by  Bayley,  J.,  was  as 
follows  : — 

"  This  was  an  action  for  dilapidations  by  the  successor  against 
the  executor  of  the  deceased  rector  ;  and  the  question  was 
by  what  rule  the  dilapidations  as  to  the  rectory  house,  buildings, 
and  chancel  were  to  be  estimated.  Three  rules  wrere  proposed 
for  our  consideration.  First,  that  the  predecessor  ought  to 
have  left  the  premises  in  good  and  substantial  repair,  the 
painting,  papering,  and  whitewashing  being  in  proper  and 
decent  condition  for  the  immediate  occupation  and  use  of  the 
successor,  and  that  such  repairs  were  to  be  ascertained  with 
reference  to  the  state  and  character  of  the  buildings,  which 
were  to  be  restored  where  necessary  according  to  their  original 
form,  without  addition  or  modern  improvement ;  and  the 
estimate  according  to  this  rule  came  to  399Z.  18s.  6d. 

(b)  Martin  v.  Roe  (1857),  7  E.  &  B.  237. 

(c)  Huntky  v.  Russell  (1849),  13  Q.  B.  572. 

(d)  Eoss  v.  Adcock  ( 1868),  L.  R.,  3  C.  P.  655,  q.v. 

(e)  (1829),  10  B.  &  C.  299. 


DILAPIDATIONS.  271 


I''  The  second  rule  proposed  was,  that  they  were  to  be  left  as 
an  outgoing  lay  tenant  ought  to  leave  his  buildings  where  he 
is  under  covenant  to  leave  them  in  good  and  sufficient  repair, 
order,  and  condition  ;  and  the  estimate  by  that  rule  was  310Z., 
the  papering,  painting,  and  whitewashing  not  being  included. 

"  The  third  rule  was,  that  they  were  to  be  left  wind  and 
water-tight  only,  or,  as  the  case  expresses  it,  in  such  condition 
as  an  outgoing  lay  tenant,  not  obliged  by  covenant  to  do  any 
repairs,  ought  to  leave  them  ;  and  by  that  rule  the  estimate 
would  be  751  Us. 

"  We  are  not  prepared  to  say  that  any  of  these  rules  are  Principle  laid 
precisely  correct,  though  the  second  approaches  most  nearly  down  by 
to  that  which  we  consider  as  the  proper  rule.  The  law  and  Bench.8 
custom  of  England,  or,  in  other  words,  the  common  law,  as 
stated  in  some  of  the  earliest  precedents  (/),  is  as  follows: 
'  Omnes  et  singuli  prebendarii,  rectores,  vicarii,  &c.,  pro 
tempore  exist entes,  omnes  et  singulas  domos,  et  edificia,  preben- 
dariarum,  rectoriarum,  vicariarum,  &c.,  reparare  et  sustentare, 
ac  ea  successoribus  suis  reparata  et  sustentata  dimittere  et 
relinquere  teneantur  :  et  si  hujusmodi  prebendarii,  rectores, 
vicarii,  &c.,  hujusmodi  domos  et  edificia  successoribus  suis,  ut 
prsemittatur,  reparata  et  sustentata  noil  dimiserint  et 
reliquerint,  sed  ea  irreparata  et  dilapidata  per  miser  int,  eidem 
prebendarii,  &c.,  in  vitis  suis,  vel  eorum  executores  sive 
administratores,  &c.,  post  eorum  mortem,  successoribus 
prebendariorum,  &c.,  tantam  pecunise  summam  quantam  pro 
reparatione  aut  necessaria  re-edificatione  hujusmodi  domorum 
et  edificiorum  expendi  aut  solvi  sufficiet,  satisfacere  teneantur.' 
An  averment  in  terms  nearly  similar  has  been  usually  intro- 
duced into  all  declarations  on  this  subject. 

"  From  this  state  of  the  common  law  two  propositions  may 
be  deduced  ;  first,  that  the  incumbent  is  bound,  not  only  to 
repair  the  buildings  belonging  to  his  edifice,  but  also  to  restore 
and  rebuild  them  if  necessary.  Secondly,  that  he  is  bound  only 
to  repair,  and  to  sustain,  and  rebuild  when  necessary.  Both 
these  rules  are  very  reasonable,  the  first,  because  the  revenues 
of  the  benefice  are  given  as  a  provision,  not  for  a  clergyman 
only,  but  also  for  a  suitable  residence  for  that  clergyman,  and 
for  the  maintenance  of  the  chancel ;  and  if  by  natural  decay, 
which,  notwithstanding  continual  repair,  must  at  last  happen, 
the  buildings  perish,  these  revenues  form  the  only  fund  out  of 
which  the  means  of  replacing  them  can  arise.  The  second  rule 
is  equally  consistent  with  reason,  in  requiring  that  which  is 
useful  only,  not  that  which  is  matter  of  ornament  or  luxury. 

"  It  follows,  from  the  first  of  these  propositions,  that  the 
third  mode  of  computation  cannot  be  the  right  one,  because  a 
tenant,  not  obliged  by  covenant  to  do  repairs,  is  not  bound  to 
rebuild  or  replace.  The  landlord  is  the  person  who,  when  the 
subject  of  occupation  perishes,  is  to  provide  a  new  one  if  he 
think  fit.  And  if  the  second  proposition  be  right,  a  part  of  the 

(/)  12  &  13  Hen.  8,  Rot.  126,  C.  B. ;  Salkard  v.  Beclcwith  (1617),  1  Lutw.  116. 
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charges  contained  in  the  first  mode  of  computation  must  be 
disallowed  ;  for  papering,  whitewashing,  and  such  part  of  the 
painting  as  is  not  required  to  preserve  wood  from  decay,  by 
exposure  to  the  external  air,  are  rather  matters  of  ornament 
and  luxury  than  utility  and  necessity. 

"  The  authorities  cited  from  the  canon  law  are  in  unison  with 
what  we  consider  to  be  the  rule  of  the  common  law. 

"  The  earliest  provision  on  this  subject  is  the  provincial 
constitution  of  Edmund  Archbishop  of  Canterbury,  passed 
A.D.  1236,  21  Hen.  III.  It  is  in  the  following  terms  :  '  Si  rector 
alicujus  ecclesise  decedens  domos  ecclesise  reliquerit  dirutas, 
vel  ruinosas  ;  de  bonis  ejus  ecclesiasticis  tanta  portio  deducatur, 
quse  sufficiat  ad  reparandum  hsec,  et  ad  alios  defectus  ecclesise 
supplendos.'  That  constitution  therefore  directs  the  repairing 
'  domos  ecclesise  dirutas  vel  ruinosas  ';  and  Lynd wood's 
commentary  upon  the  words  '  ad  reparandum  '  is,  '  scilicet 
diruta  vel  ruinosa.  Et  intellige  hanc  reparationem  fieri  debere 
secundum  indigentiam  et  qualitatem  rei  reparandse  :  ut 
scilicet,  impensse  sint  neeessarise  non  voluptuosse.'  The  next 
authority  cited  from  the  canon  law  was  the  following  legatine 
constitution  of  Othobon,  promulgated  A.D.  1268,  52  Hen.  III.  : 
'  Improbam  quorundam  avaritiam  prosequentes,  qui  cum  de 
suis  ecclesiis  et  ecclesiasticis  beneficiis  multa  bona  suscipiant, 
domos  ipsarum  et  caster  a  seiificia  negligunt,  it  a  ut  integra  ea 
non  conservent,  et  diruta  non  restaurent  '  ;  that  is  the 
imputation  against  the  clergy.  The  constitution  then  goes 
on  :  '  Statuimus  et  prsecipimus  ut  universi  clerici  suorum 
beneficiorum  domos,  etcsetera  seiificiaprout  indiguerint  reficere 
studeant  condecenter,  ad  quod  per  episcopos  suos  vel  archi- 
diaconos  solicite  moneantur.  Cancellos  etiam  ecclesise  per  eos 
qui  ad  hoc  tenentur  refici  faciant,  ut  superius  est  expressum. 
Archiepiscopos  vero  et  episcopos,  et  alios  inferiores  prselatos, 
domos  et  seiificia  sua  sarta  tecta,  et  in  statu  suo  conservare  et 
tenere,  sub  divini  judicii  attestatione  prsecipimus,  ut  ipsi  ea 
refici  faciant  quse  refectione  noverint  indigere.' 

"  The  statute  13  Eliz.  c.  10,  speaks  of  ecclesiastical  persons 
suffering  their  buildings,  for  want  of  due  reparation,  partly  to 
run  to  ruin  and  decay,  and  in  some  part  utterly  to  fall  to  the 
ground,  which,  by  law,  they  are  bound  to  keep  and  maintain  in 
repair  ;  and  makes  the  fraudulent  donee  of  the  goods  of  an 
incumbent  liable  for  such  dilapidation  as  hath  happened  by  his 
fact  and  default.  If  the  incumbent  was  bound  by  law  to  keep 
and  maintain  the  dwelling-house  in  repair,  any  breach  of  his 
duty  in  that  respect  would  be  a  default.  The  57  Geo.  III.  c.  99, 
s.  14,  enacts,  that  a  non-resident  spiritual  person  shall  keep  the 
house  of  residence  in  good  and  sufficient  repair  ;  and  directs, 
that  if  it  be  out  of  repair,  and  remain  so,  the  parson  is  to  be 
liable  to  the  penalties  of  non-residence,  until  it  is  put  in  good 
and  sufficient  repair  to  the  satisfaction  of  the  bishop.  There 
is  nothing,  either  in  the  authorities  cited  from  the  canon  law, 
or  in  these  Acts  of  Parliament,  to  show  that  the  obligation  of  an 
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incumbent  to  repair  is  other  than  that  which  I  have  already 
stated  the  common  law  threw  upon  him,  viz.,  to  sustain,  repair 
and  rebuild  when  necessary. 

"  Upon  the  whole,  we  are  of  opinion  the  incumbent  was 
bound  to  maintain  the  parsonage  (which  we  must  assume  upon 
this  case  to  have  been  suitable  in  point  of  size,  and  in  other 
respects,  to  the  benefice),  and  also  the  chancel,  and  to  keep 
them  in  good  and  substantial  repair,  restoring  and  rebuilding, 
when  necessary,  according  to  the  original  form,  without  addition 
or  modern  improvement  ;  and  that  he  was  not  bound  to  supply 
or  maintain  anything  in  the  nature  of  ornament,  to  which 
painting  (unless  necessary  to  preserve  exposed  timbers  from 
decay)  and  whitewashing  and  papering  belong  ;  and  the  damages 
in  this  case  should  be  estimated  upon  that  footing.  It  will  be 
found  that  this  rule  will  correspond  nearly  with  the  second  mode 
of  computation,  and  probably  will  be  the  same  if  the  terms 
'  order  and  condition  '  are  meant,  as  they  most  likely  are,  not 
to  include  matters  of  ornament  or  luxury." 

It  was  afterwards  referred  to  the  master  to  calculate  the 
damages  upon  thi&  principle,  and  to  report  for  what  the  judg- 
ment should  be  entered  up  ;  and  he  directed  it  to  be  for 
369Z.  185.  6d.,  and  for  that  sum  there  was  judgment  for  the 
plaintiff  (g). 

A  full  report  of  the  judgment  in  the  above  case  has  been 
inserted  because  it  appears  to  embody  practically  all  that  is 
necessary  to  be  known  upon  this  branch  of  the  subject  ; 
and  by  attention  to  the  general  principle  which  is  there 
laid  down  as  that  by  which  dilapidations  are  to  be  calculated, 
each  particular  case,  as  it  arises,  may  without  difficulty  be 
determined. 

It  is  provided  by  14  Eliz.  c.  11,  that  all  sums  of  money  to  be  Application 
recovered  for  or  in  the  name  of  dilapidations  by  sentence,  com- 
position  or  otherwise,  shall,  within  two  years  after  such  receipt, 
be  truly  employed  upon  the  buildings  and  reparations  in  respect 
whereof  such  money  for  dilapidations  shall  be  paid,  on  pain  that 
every  person  so  receiving  and  not  employing  the  same  as  afore- 
said shall  forfeit  double  as  much  as  shall  be  so  by  him  received 
and  not  employed  ;  which  forfeiture  shall  be  to  the  Queen's 
Majesty,  her  heirs  and  successors  (h). 

All  houses  and  buildings  erected  under  the  provisions  of  the  Buildings 
Gilbert  Act  and  of  the  Acts  mentioned  in  the  preceding  sec- 
tion  (i),  would,  as  to  dilapidations,  be  included  in  the  general 
rule  before  mentioned,  that  when  anything  has  once  been  placed 
on  the  glebe  lands,  the  incumbent  must  maintain  it  in  a  proper 
state  of  repair  (k).  And  even  if  in  such  a  case  the  house  of 
residence  had  been  in  a  great  measure  built  at  the  expense  of 
the  incumbent,  and  previous  to  his  incumbency  there  had  been 

(g)  Wise  v.  Metcalfe  (1829),  10  B.  &  C.  299. 
(h)  14  Eliz.  c.  11,  s.  18. 
(i)  Ante,  p.  254. 

(k)  Bird  v.  Belph  (1833),  4  B.  &  Ad.  826,  ante,  p.  268. 
c.  18 
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no  house  on  the  benefice,  yet  he  would  nevertheless  be  liable  for 
dilapidations. 

In  the  case  of  churches  and  chapels  built  under  the  pro- 
visions of  the  Church  Building  Acts,  wherever  any  house  has 
been  built  or  purchased  for  the  incumbent,  he  is  in  like 
manner  liable  for  dilapidations,  if  such  house  should  be  left 
out  of  repair  ;  for  all  ecclesiastical  persons  that  are  beneficed 
are  required  to  repair  ;  and  by  these  statutes  the  incumbents 
of  such  churches  are  declared  to  be  subject  to  all  laws  relating 
to  the  holding  of  benefices  and  churches,  and  to  all  laws  and 
jurisdictions  ecclesiastical  and  common.  And  it  seems  that 
the  liability  to  dilapidations  is  incident  to  all  beneficed  ecclesias- 
tical persons. 

The  procedure  to  be  followed  to  enforce  remedies  for  ecclesias- 
tical dilapidations  was  remodelled  by  the  provisions  of  the  Eccle- 
siastical Dilapidations  Act,  1871  (I).  This  Act  comprehends  all 
houses  of  residence  of  Archbishops,  bishops,  deans,  and  canons, 
and  all  rectories  with  cure  of  souls,  vicarages,  perpetual 
curacies  (m),  donatives,  endowed  public  chapels,  and  parochial 
chapelries,  and  chapelries  or  districts  belonging  or  reputed  to 
belong,  or  annexed  or  reputed  to  be  annexed,  to  any  church  or 
chapel  (n).  The  provisions  of  the  Act  apply  to  all  such  houses 
of  residence,  chancels  (o),  walls,  fences,  and  other  buildings  and 
things,  as  the  incumbent  of  a  benefice  is  by  law  or  custom 
bound  to  repair  (p).  Any  building  belonging  to  a  benefice  shall 
be  deemed  to  be  within  the  diocese  of  the  bishop  under  whose 
jurisdiction  the  benefice  is,  although  the  building  be  not  in 
fact  locally  situate  within  the  diocese  (q).  During  the  vacancy 
of  a  see  the  powers  to  be  exercised  under  the  Act  by  a  bishop 
are  to  be  exercised  by  the  guardian  of  the  spiritualities  of  the 
diocese,  and  where  a  bishop  is  disabled  from  exercising  in 
person  the  functions  of  his  office,  those  powers  are  to  be  exer- 
cised by  the  person  lawfully  empowered  to  exercise  his  general 
jurisdiction  in  the  diocese  (r)  ;  in  relation  to  his  diocese  the 
Archbishop  has  the  powers  of  a  bishop  (s). 

A  surveyor  or  surveyors  of  ecclesiastical  dilapidations  is  or 
are  appointed  in  each  diocese  by  the  archdeacon  and  rural  deans 
under  the  presidency  of  the  bishop,  or,  in  his  absence,  of  the 
senior  archdeacon  present.  Such  appointments  may  be  general 
or  for  a  limited  term,  and  may  be  for  the  whole  or  part  of  the 
diocese,  and  are  subject  to  the  approval  of  the  bishop.  The 
bishop  has  power  to  hear  any  complaint  against  a  surveyor  of 
neglect,  breach  of  duty  or  unfitness,  and  to  remove  him  from 
his  office  after  giving  him  an  opportunity  of  showing  cause  to 

(I)  34  &  35  Viet.  c.  43,  as  amended  by  the  Act  of  1872  (35  &  36  Viet.  c.  96). 

(m)  Mason  v.  Lambert  (1848),  12  Q.  B.  795. 

(n)  34  &  35  Viet.  c.  43,  ss.  3,  25. 

(o)  Athon.  Othobon,  112. 

(p)  34  &  35  Viet.  c.  43,  s.  4. 

(q)  Sect.  5. 

(r)  Sect.  6. 

(*)  Sect.  7. 
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the  contrary.  If  a  vacancy  occurs  in  the  office  of  surveyor,  a 
fit  person  is  to  be  appointed  within  three  months  (t).  The 
payment  of  surveyors  is  by  a  fixed  rate  of  charges,  and  they  are 
not  to  be  beneficially  interested  directly  or  indirectly  (save  as 
shareholders  of  a  company)  in  any  work  or  contract  to  be 
executed  or  entered  into  by  any  person  or  persons  under  the 
provisions  of  the  Act  (u). 

The  bishop,  on  the  complaint  in  writing  of  the  archdeacon  or 
rural  dean,  or  patron  of  the  benefice,  that  the  buildings  are  in  a 
state  of  dilapidation,  or  at  the  request  of  the  incumbent,  may 
direct  the  surveyor  to  inspect  the  buildings  or  any  of  them,  pro- 
vided that  a  copy  of  the  complaint  is  forwarded  to  the  incumbent 
or  sequestrator  one  month  before  an  inspection  is  ordered  (x). 
As  regards  a  benefice  under  sequestration,  the  bishop  may, 
within  six  months  after  such  sequestration  issued,  direct  the 
surveyor  to  inspect,  and  such  inspection  is  to  be  renewed  every 
fifth  year  during  the  sequestration  (y). 

Within  one  month  after  inspection  the  surveyor  is  to  send  to 
the  bishop  a  report,  and  a  copy  thereof  to  the  incumbent,  and  to 
the  sequestrator,  if  any.  Where  any  works  are  needed  for 
putting  into  repair  any  dilapidated  building,  the  surveyor  shall 
report — 

1.  What  works  are  so  needed,  specifying  the  same  in  detail ; 

2.  What  he  estimates  to  be  the  probable  cost  of  such  works  ; 

3.  At  or  within  what  time  or  times  such  works  respectively 

ought  to  be  executed  (z). 

The  incumbent  or  the  sequestrator  may,  within  one  month 
after  the  sending  of  the  said  copy,  state  in  writing  to  the  bishop 
objections  to  the  report  on  any  grounds  of  fact  or  law.  The 
bishop  may,  at  the  expense  of  the  party  objecting,  direct  a 
second  report  to  be  made  by  another  surveyor,  or  take  the 
opinion  of  counsel  on  any  question  of  law.  After  due  considera- 
tion of  the  whole  matter,  he  gives  his  decision  in  writing.  If  no 
objections  to  the  report  are  made,  then,  at  the  end  of  the  period 
limited  for  making  objections  thereto,  the  report  is  final ;  if 
objections  have  been  made,  then  the  report,  as  modified  by  the 
bishop's  decision,  is  final  (a).  A  sequestrator  is  not  justified 
in  making  a  larger  expenditure  than  the  sum  estimated  in  the 
report,  where  he  has  made  no  objections  within  the  time 
limited  by  sect.  16  of  the  Act  (6). 

The  incumbent  may  borrow,  and  the  governors  of  Queen 
Anne's  Bounty  may,  upon  his  request  and  with  the  consent  of 
the  bishop  and  patron,  lend  upon  the  security  of  the  possessions 
of  the  benefice — 


Inspections 
when  benefice 
not  vacant. 


Objections  by 
incumbent, 
and  reference 
thereon. 


Power  to 
borrow  from 
Queen  Anne's 
Bounty. 


'     (0  34  &  35  Viet.  c.  43,  ss.  8,  9. 

(u)  Sects.  10,  11.     The  powers  given  to  establish  a  uniform  table  for  the  whole 
country  by  sect.  3  of  the  Act  of  1872  do  not  appear  to  have  been  ever  exercised. 

(x)  Sect.  12. 

(y)  Sect.  13. 

(z)  Sects.  14,  15. 

(a)  Sect.  16. 

(b)  Kimber  v.  Paravicini  (1885),  15  Q.  B.  D.  222. 
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1.  The  whole  or  any  part  of  the  sum  stated  in  the  final  report 

as  the  cost  of  the  works  ; 

2.  Such  sum  as  the  governors  think  fit  in  respect  of  costs  and 

expenses. 

In  respect  of  any  such  loan,  the  governors  are  to  keep  a 
separate  dilapidation  account  (c). 

In  case  of  a  benefice  not  under  sequestration,  it  is  the  duty  of 
the  incumbent  to  execute  the  repairs  prescribed  by  the  final 
report  in  the  manner  and  at  or  within  the  time  or  times  therein 
prescribed,  or  within  such  extended  time  or  times  as  the  bishop 
shall  by  writing  under  his  hand  direct  (d). 

In  the  case  of  a  benefice  under  sequestration,  the  sum  stated 
in  the  final  report  as  the  cost  of  the  works  is  to  be  a  charge  upon 
the  monies  from  time  to  time  received  by  the  sequestrator  in 
respect  of  the  net  profits  or  income  of  the  benefice  in  priority  to 
all  other  charges,  except  the  stipends  of  the  curate  or  curates 
appointed  to  perform  the  duties  attaching  to  the  benefice,  and 
the  sequestrator,  so  long  as  the  sequestration  remains  in  force, 
is  to  pay  so  much  of  such  profits  as  remains  in  his  hands  after 
payment  of  the  said  stipends  to  the  governors  until  the  whole 
of  the  sum  stated  shall  be  paid.  The  monies  so  paid  are  placed 
to  a  dilapidation  account,  and  the  repairs  may  be  executed  from 
time  to  time  as  the  monies  are  received  by  the  governors  (e). 

When  complaint  is  made  by  the  archdeacon  or  the  rural  dean, 
or  the  patron,  if  the  incumbent,  within  twenty-one  days  after 
notice  thereof,  informs  the  bishop  in  writing  that  he  intends 
forthwith  to  put  his  buildings  in  proper  repair,  the  bishop  is  to 
allow  the  incumbent  a  reasonable  time  to  execute  such  repairs, 
and,  on  being  satisfied  that  they  have  been  fully  executed,  must 
abstain  from  further  proceedings.  During  the  progress  and 
after  the  completion  of  such  repairs,  the  bishop  may  direct  the 
surveyor  to  inspect  and  report  thereon,  and  if  the  surveyor  shall 
report  that  the  repairs  are  insufficient,  may  direct  the  surveyor 
to  inspect  and  report  upon  such  repairs.  If  the  surveyor  shall 
report  that  further  repairs  are  necessary,  then  the  powers  of  the 
Act  shall  or  may  be  put  in  force  in  like  manner  as  if  the  incum- 
bent had  not  given  notice  that  he  intended  himself  to  do  the 
repairs  (/). 

If  any  incumbent  shall  refuse  or  neglect  duly  to  execute  any 
prescribed  repairs,  the  bishop  may  raise  the  sum  prescribed  in 
the  final  report,  if  not  otherwise  provided  by  the  incumbent, 
together  with  all  costs  incurred  by  the  bishop  in  relation  thereto, 
by  sequestration  of  the  profits  of  the  benefice  (g). 


(c)  34  &  35  Viet.  c.  43,  ss.  17,  18.     Certain  powers  are  given  to  the  governors  of 
Queen  Anne's  Bounty  to  vary  the  terms  of  the  loan  by  sect.  1  of  the  Act  of  1872. 

(d)  Sect.  19. 

(e)  Sects.  20,  21. 
(/)  Sect.  22. 

(g)  Sect.  23.  A  failure  to  repair  due  to  the  fact  that  the  incumbent  has  tried 
unsuccessfully  to  raise  a  loan,  and  is  himself  not  in  a  financial  position  to  pay  the 
money,  constitutes  a  refusal  or  neglect  under  this  section  :  Ex  parte  Loughman 
(1907),  52  S.  J.  47. 
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No  report,  order,  or  proceedings  under  the  Act  shall  be  affected 
>y  a  vacancy  occurring  in  the  benefice  before  the  commence- 
ment or  pending  the  execution  of  the  works  prescribed  by  the 
report  ;  but  modification  may  be  made  therein  in  consequence 
of  any  report  of  the  surveyor  after  his  inspections  made  in 
consequence  of  such  vacancy  in  pursuance  of  the  provisions  of 
the  Act  (h). 

Any  Archbishop  or  bishop,  and  the  holder  of  any  dignity  or 
office  in  any  cathedral  or  collegiate  church,  may  employ  any 
surveyor,  approved  for  the  purpose  by  the  Ecclesiastical  Com- 
missioners, to  inspect  and  examine  any  house  of  residence  or 
other  building  appurtenant  thereto  of  such  Archbishop  or 
bishop,  or  belonging  to  any  such  dignity  or  office  which  he  is  by 
law  or  custom  bound  to  maintain  in  repair  at  his  own  personal 
cost  ;  and  where,  in  the  opinion  of  such  surveyor,  founded  on 
any  such  inspection,  any  works  are  needed  for  putting  into  a 
proper  state  of  repair  the  house  of  residence  or  other  building 
inspected,  he  is  to  report  what  works  are  so  needed,  and  at  or 
within  what  time  such  works  or  any  particular  part  or  parts 
thereof  ought  to  be  executed  (i).  The  certificate  of  the  surveyor 
that  the  works  have  been  duly  executed,  which  is  to  be  filed  in 
the  registry  of  the  diocese  in  duplicate,  and  one  of  the  duplicates 
delivered  or  sent  by  the  registrar  to  the  Archbishop  or  bishop 
to  whose  see  or  to  the  person  to  whose  dignity  or  office,  as  the 
case  may  be,  the  certificate  relates,  is  to  be  conclusive  evidence 
of  the  due  execution  of  such  works.  If  the  archbishopric  or 
bishopric,  dignity  or  office,  to  which  the  certificate  relates 
becomes  vacant  within  five  years  from  the  filing  of  the  certifi- 
cate, the  Archbishop  or  bishop,  or  holder  of  such  dignity  or 
office,  or  his  representatives,  shall  not,  as  to  such  house  of  resi- 
dence or  other  building,  be  liable  to  any  claim  for  dilapidations, 
either  under  the  Act  or  at  the  suit  of  any  successor  indepen- 
dently of  the  Act,  except  for  wilful  waste  and  loss  or  damage 
by  fire  ;  but  this  exemption  from  liability  is  subject  to  the  like 
condition  in  regard  to  insurance  against  fire  as  is  contained  in 
the  Act  ( j)  in  the  case  of  the  incumbent  of  a  benefice  (k). 

In  considering  what  persons  are  within  the  custom  mentioned 
in  sect.  25,  it  may  be  useful  here  to  state  that  it  has  been 
decided  that  a  prebendary  is  liable  in  respect  of  the  prebendal 
house  (I).  So  also,  a  vicar-choral  of  a  cathedral,  who  has  a  house 
of  residence  attached  to  his  office,  is  within  the  custom  (m). 

Within  three  calendar  months  after  the  avoidance  of  any 
benefice,  unless  the  late  incumbent  is  under  the  Act  free  from 
all  liability  to  dilapidations,  the  bishop  is  to  direct  the  surveyor, 
who  is  to  inspect  the  buildings  of  such  benefice,  to  report  to  the 

(h)  34  &  35  Viet.  c.  43,  s.  24.     The  reference  is  to  sects.  29  et  seq.,  as  to  which  see 
the  next  page. 
(i)  Sects.  25,  26. 
0')  Sect.  47,  post,  p.  280. 
(k)  Sects.  27,  28. 

(I)  Eaddiffe  v.  D'Oyly  (1788),  2  T.  R.  630. 
(m)  Gleaves  v.  Parfitt  (1860),  29  L.  J.,  C.  P.  216. 
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bishop  what  sum,  if  any,  is  required  to  make  good  the  dilapida- 
tions to  which  the  late  incumbent  or  his  estate  is  liable,  and  the 
late  incumbent,  his  executors  or  administrators,  have  the  right 
of  entry  at  reasonable  hours,  with  his  or  their  surveyor,  upon 
the  premises  of  the  vacated  benefice  until  such  time  as  the 
question  of  the  dilapidations  is  finally  settled.  The  surveyor 
is  to  send  copies  of  the  report  forthwith  to  the  new  incumbent 
and  the  late  incumbent,  his  executors  or  administrators  respec- 
tively, and  must  certify  to  the  bishop  when  and  to  whom  and  in 
what  manner  each  copy  was  sent  ;  the  report  must  state  what 
works,  if  any,  are,  in  the  opinion  of  the  surveyor,  needed, 
specifying  the  same  in  detail,  and  may  state  any  special  cir- 
cumstances, and  must  state  what  sum,  in  the  opinion  of  the 
surveyor,  will  be  required  to  make  good  the  dilapidations  (n). 

The  provision  as  to  the  time  within  which  the  bishop  is  to 
direct  the  surveyor  to  inspect  and  report  is  directory  only,  and 
not  imperative,  and  a  direction  given  by  the  bishop  after  more 
than  three  months  had  elapsed  was  held  to  be  good  (o).  Still 
less  is  it  a  good  defence  that  the  surveyor's  report  has  not  been 
made  within  the  three  months  (p). 

Where  two  incumbents,  with  the  assent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective 
benefices  without  any  payment  being  made  for  dilapidations  on 
either  side,  it  was  held,  upon  the  authority  of  Goldliam  v. 
Edwards  (q),  and  contrary  to  the  doubts  expressed  in  Downes 
v.  Craig  (r),  that  such  an  agreement  was  not  necessarily 
simoniacal  before  the  Ecclesiastical  Dilapidations  Act,  1871, 
and  that  it  was  not  so  contrary  to  the  policy  of  the  Act  as  to 
become  illegal  and  void  since  (s). 

Within  one  month  after  the  sending  of  the  report,  or  at  a 
later  period  if  the  bishop,  for  any  special  reason,  thinks  fit  to 
extend  the  time,  the  new  incumbent  and  the  late  incumbent, 
his  executors  or  administrators,  may  state  in  writing  to  the 
bishop  any  objections  to  the  report  on  any  grounds  of  fact  or 
law  (t),  and  the  bishop  may,  at  the  expense  of  the  party 
objecting,  direct  a  second  report  to  be  made  by  some  competent 
person,  or  take  the  opinion  of  counsel  on  any  question  of  law  (u). 

In  uncontested  cases,  as  soon  as  conveniently  may  be  after 
the  time  for  the  transmission  of  objections  has  expired,  and  in 
contested  cases  after  consideration  of  the  whole  matter,  the 
bishop  is  to  make  an  order  stating  the  repairs  and  their  cost,  for 
which  the  late  incumbent,  his  executors  or  administrators,  is 
or  are  liable  ;  the  order  must  be  signed  by  the  bishop  in  tripli- 


(ri)  34  &  35  Viet.  c.  43,  ss.  29—31. 
(o)  Caldow  v.  Pixell  (1877),  2  C.  P.  D.  562. 
(p)  Gkaves  v.  Marriner  (1876),  1  Ex.  D.  107. 
(q)  (1856),  25  L.  J.,  C.  P.  223. 
(r)  (1841),  9  M.  &  W.  166. 

(s)   Wright  v.  Davies  (1876),  1  C.  P.  D.  638  ;  and  see  post,  pp.  496—7. 
(t)  The  bishop  must  take  into  consideration  objections  even  if  not  couched  in 
formal  language  :  De  Beauvais  v.  Green  (1908),  24  T.  L.  R.  43. 
(u)  34  &  35  Viet.  c.  43,  ss.  32,  33. 
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cate,  and  one  copy  sent  to  the  new  incumbent,  another  to  the 
late  incumbent,  his  executors  or  administrators,  and  the  third 
to  the  registrar  of  the  diocese,  to  be  filed  in  the  registry,  and 
the  registrar  is  to  send  a  copy  thereof  to  the  governors  (x).  The 
sum  stated  in  the  order  as  the  cost  of  the  repairs  is  to  be  a  debt 
due  from  the  late  incumbent,  his  executors  or  administrators, 
to  the  new  incumbent,  and  is  recoverable  as  such  at  law  and  in 
equity  (y}.  As  such,  it  ranks  pari  passu  with  the  debts  of  the 
late  incumbent's  other  creditors  (z),  and  where  a  benefice  is 
under  sequestration  for  the  benefit  of  creditors  at  the  death  of 
the  incumbent,  the  sequestrator  is  not  liable  for  the  cost  of  the 
repairs,  nor  entitled  to  deduct  the  same  from  the  profits  of  the 
benefice  coming  into  his  hands  (a). 

The  new  incumbent,  as  and  when  he  recovers  the  sum  stated 
in  the  order,  or  any  part  thereof,  is  forthwith  to  pay  the  amount 
recovered  to  the  governors  of  Queen  Anne's  Bounty,  and  if  and 
when  he  recovers  any  further  part  of  such  sum,  he  must 
in  like  manner  forthwith  pay  to  the  governors  the  sum  so 
recovered  (6). 

It  is  provided  that  at  any  time  the  new  incumbent  may 
borrow  and  the  governors,  if  they  think  fit,  upon  his  request 
and  with  the  consent  of  the  bishop  and  patron,  may  lend  upon 
the  security  of  the  possessions  of  the  benefice, — 

(1.)  The  whole  or  any  part  which  the  governors  shall  not 
have  received  from  the  new  incumbent  of  the  sum 
stated  in  the  order  as  the  cost  of  the  repairs  ;   and 
(2.)  Such  sum  as  the  governors  shall  think  fit  in  respect  of 

costs  and  expenses. 

The  governors  are  to  keep  an  account  of  the  sums  received  or 
lent  by  them  under  the  two  preceding  sections,  and  from  the 
sum  (if  any)  so  lent  by  them  they  are  forthwith  to  pay  the  costs 
and  expenses  of  and  incidental  to  the  preparation  and 
completion  of  the  security  (c). 

The  new  incumbent,  within  six  calendar  months  after  the 
date  of  the  order,  or  within  such  further  time  not  exceeding 
twelve  calendar  months  from  such  date,  if  the  bishop  should  in 
any  special  circumstances  so  enlarge  the  time,  must  pay  to  the 
governors  such  sum  (if  any)  as,  together  with  the  sums  thereto- 
fore carried  to  the  credit  of  the  said  account,  will  make  up  the 
sum  stated  in  the  order  as  the  cost  of  the  repairs,  which  must 
be  executed  within  eighteen  months  after  the  date  of  the  order, 
unless,  with  the  consent  of  the  patron  and  bishop,  he  decides 
upon  rebuilding  the  premises  in  question,  in  which  case  the 
money  standing  to  the  credit  of  his  dilapidation  account  in  the 
books  of  the  governors  is  to  be  applied  to  the  cost  of 
the  new  building  ;  the  monies  payable  under  the  Act  to  the 

(x)  34  &  35  Viet.  c.  43,  ss.  34,  35. 

(y)  Sect.  36. 

(z)  In  re  Monk  (1887),  35  Ch.  D.  583. 

(a)  Jones  v.  Danger  field  (1875),  1  Ch.  D.  438  ;  and  see  post,  p.  517. 

(6)  34  &  35  Viet.  c.  43,  s.  37. 

(c)  Sects.  38,  39. 
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governors  by  the  new  incumbent  may  be  raised  by  sequestra- 
tion (d). 

It  is  provided  that  the  repairs  are  to  be  paid  for  from  time  to 
time  by  the  governors,  out  of  monies  in  their  hands,  upon  the 
certificate  of  the  surveyor,  who  in  the  case  of  a  benefice  under 
sequestration,  or  where  the  incumbent  refuses  or  neglects  to  do 
them,  may  employ  any  builders  or  contractors  to  execute  the 
same  according  to  a  specification  and  contract  to  be  prepared 
by  such  surveyor,  but  neither  the  governors,  the  bishop,  nor 
the  patron  may  incur  any  liability  at  law  or  in  equity  to  any 
builder  or  contractor,  or  otherwise,  under  or  by  virtue  of  any 
such  specification  or  contract,  beyond  the  amount  of  the  monies 
standing  to  the  dilapidation  account  of  the  benefice  (e). 

When  the  repairs  have  been  finished,  the  surveyor,  if  the  same 
shall  be  completed  to  his  satisfaction,  is  to  give  a  certificate  of 
the  same  having  been  completed  ;  the  certificate  is  to  be  in 
triplicate,  and  one  of  the  triplicates  is  to  be  delivered  to  the 
incumbent  or  the  sequestrator,  another  registered  in  the  registry 
of  the  diocese,  and  the  third  delivered  to  the  governors,  and 
such  certificate  is  conclusive  evidence  of  the  due  execution  of 
the  prescribed  works  (/ ).  It  is  a  protection  to  the  incumbent 
from  further  liability  for  five  years,  and  if  the  benefice  should 
become  vacant  within  the  five  years,  he  or  his  representatives 
will  not  be  liable  to  any  claim  for  dilapidations  in  respect  of  the 
buildings  specified  in  the  certificate,  except  for  wilful  waste. 
This  exemption  from  liability  is  in  no  case  to  apply  to  loss  or 
damage  by  fire  where  the  incumbent  at  the  time  of  filing  the 
certificate  of  the  due  execution  of  the  works  has  not  insured, 
to  the  satisfaction  of  the  governors,  the  house  of  residence  and 
buildings  belonging  to  the  benefice  in  some  fit  office  against 
loss  or  damage  by  fire,  in  at  least  three-fifths  of  the  value 
thereof,  and  who  does  not  keep  such  house  and  buildings  so 
insured  during  such  period  of  five  years  or  until  the  earlier 
avoidance  of  the  living  (g). 

If  an  inspection  has  been  made  of  any  benefice  under  the 
Act,  and  the  incumbent  liable  to  execute  the  prescribed  repairs 
vacates  such  benefice  before  the  surveyor  has  signed  a  certificate 
of  the  completion  of  the  same,  such  incumbent,  his  executors  or 
administrators,  may  be  sued  by  the  next  incumbent  for  the 
monies  in  respect  of  such  repairs  (not  previously  paid  to  the 
governors  in  respect  thereof),  and  such  monies  are  a  debt  due 
from  the  outgoing  incumbent,  his  executors  and  administrators, 
to  the  next  incumbent,  who  incurs  the  liabilities  of  his  prede- 
cessor in  respect  of  such  repairs,  whether  or  not  he  has  recovered 
such  monies  ;  but  such  next  incumbent,  with  the  consent  of 
the  patron  and  bishop,  may  borrow  on  the  security  of  the  profits 
of  the  benefice  such  sum  as  he  shall  fail  to  recover  from  his 

(d)  34  &  35  Viet.  c.  43,  ss.  4O— 43. 

(e)  Sects.  44,  45. 
(/)  Sect.  46. 

(g)  Sect.  47. 
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predecessor,  his  executors  or  administrators,  towards  meeting- 
such  payments  as  the  governors  may  be  willing  and  able  by  law 
to  advance  on  loan  for  that  purpose  (h). 

If  the  incumbent  liable  to  execute  repairs  is  desirous  of 
altering  or  remodelling  the  buildings  belonging  to  the  benefice, 
or  any  of  them,  or  of  rebuilding  the  same  or  any  of  them,  so 
as  to  render  such  repairs  or  any  of  them  impracticable  or 
unnecessary,  such  incumbent  may,  with  the  consent  of  the 
patron  and  bishop,  execute  the  proposed  works  in  lieu  of  such 
repairs,  and  upon  the  completion  of  such  works  to  the  satis- 
faction of  the  surveyor,  he  is  to  give  a  special  certificate, 
made  out  in  triplicate,  which  is  to  have  the  same  effect  as  a 
certificate  of  the  completion  of  the  works  specified  in  the  order. 
If  the  additional  or  substituted  works  do  not  render  the  whole 
of  the  repairs  impracticable  or  unnecessary,  then  so  much  of 
the  money  standing  to  the  credit  of  the  dilapidation  account  as 
the  surveyor  shall  certify  to  be  necessary  for  the  execution  of 
the  repairs  not  so  rendered  impracticable  or  unnecessary  is  to 
be  retained  by  the  governors,  and  dealt  with,  as  regards 
certificates  and  otherwise,  in  the  same  manner  as  if  the  repairs 
not  so  rendered  impracticable  or  unnecessary  had  been  the 
only  repairs  specified  in  the  order  (i).  The  bishop  may,  on  the 
certificate  of  the  surveyor  that  a  postponement  of  the  works 
may  be  safely  made,  and  with  the  consent  of  the  patron, 
authorise  such  postponement  for  a  limited  period  on  payment 
to  the  governors  by  the  incumbent  of  a  further  sum  to  meet 
probable  further  dilapidations  (k). 

No  sum  is  to  be  recoverable  for  dilapidations  in  respect  of 
any  benefice  to  which  the  Act  is  applicable,  unless  the  claim  for 
such  sum  be  founded  on  an  order  made  under  the  provisions  of 
the  Act  (/).  It  has  been  held  upon  this  section  that,  where  a 
benefice  was  under  sequestration  at  the  death  of  the  incumbent, 
and  after  the  avoidance  the  buildings  were  inspected  by  the 
diocesan  surveyor,  and  the  bishop  made  an  order  pursuant  to 
sect.  34,  stating  the  cost  of  the  repairs  required,  and  declaring 
the  executors  or  administrators  of  the  incumbent  liable  for  the 
same,  the  sequestrator  was  not  liable  for  the  cost  of  the  repairs, 
and  was  not  entitled  to  deduct  the  same  from  the  profits  of  the 
benefice  in  his  hands  (ra). 

The  incumbent  of  every,,  benefice  must  insure,  and  keep 
insured,  the  house  of  residence  and  farm  and  other  buildings 
for  the  time  being  standing  on  lands  belonging  to  the  benefice, 
and  the  outbuildings  and  offices,  and  also  the  chancel  of  the 
church  when  the  incumbent  is  liable  to  repair  the  chancel, 
against  loss  or  damage  by  fire,  in  some  office  or  offices  for 
insurance,  to  be  selected  by  the  incumbent,  to  the  satisfaction 
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(h)  34  &  35  Viet.  c.  43,  s.  49. 

(i)  Sects.  50,  51. 

(k)  Sect.  52. 

(I)  Sect.  53. 

(m)  Jones  v,  DangerfiM  (1875),  1  Ch.  D.  438. 
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of  the  governors,  in  at  least  three-fifths  of  the  value  thereof  ; 
the  insurance  is  to  be  effected  in  the  joint  names  of  the  incum- 
bent and  the  governors,  and  the  incumbent  must  exhibit  the 
receipt  for  the  annual  premium  at  the  first  visitation  of  the 
bishop  or  archdeacon  next  ensuing  after  the  same  has  become 
payable  ;  and  any  monies  received  from  an  insurance  office 
on  the  destruction  of  or  damage  to  the  buildings  by  fire,  are  to 
be  paid  to  the  governors  and  dealt  with  in  the  same  manner 
as  monies  standing  to  the  credit  of  a  dilapidation  account  (ri). 

If,  when  any  building  belonging  to  a  benefice  is  destroyed  or 
damaged  by  fire,  such  building  is  not  insured  against  loss  or 
damage  by  fire  for  an  amount  sufficient  to  reinstate  and  make 
good  the  same,  the  surveyor  is  to  give  to  the  bishop  a  certificate 
in  writing  (in  triplicate)  signed  by  him,  specifying  the  sum 
which,  in  his  opinion,  is  required,  in  addition  to  the  insurance 
money,  if  any,  for  reinstating  the  buildings  so  destroyed  or 
damaged  ;  this  certificate  is  to  be  dealt  with  in  the  manner 
provided  by  sect.  16  ;  and  the  incumbent  of  the  benefice,  if 
it  be  not  under  sequestration,  is  to  pay  the  amount  so  specified 
to  the  governors  within  three  calendar  months  after  the  date 
of  the  certificate  ;  if  such  amount  is  not  paid,  the  bishop  may 
raise  the  same,  or  any  part  not  so  paid,  by  sequestration  of  the 
profits  of  the  benefice,  and  the  amount  so  raised  is  to  be  paid 
to  the  governors  to  be  dealt  with  in  the  same  manner  as  monies 
standing  to  the  credit  of  a  dilapidation  account,  and  the 
incumbent  is  to  cause  the  buildings  so  destroyed  or  damaged 
to  be  forthwith  reinstated,  in  the  manner  specified  in  regard  to 
repairs  directed  to  be  executed  by  a  new  incumbent ;  and  if 
he  refuse  or  neglect,  the  same  may  be  carried  out  in  the  manner 
provided  in  regard  to  buildings  of  a  benefice  under  sequestration. 
If  the  benefice  is  under  sequestration,  the  sum  stated  in  the 
certificate  is  to  be  a  charge  upon  the  monies  received  from 
time  to  time  by  the  sequestrator,  and  the  provisions  of  sects. 
20  and  21  are  to  apply  (o). 

The  provisions  contained  in  the  Act  in  regard  to  buildings 
standing  on  lands  belonging  to  any  benefice  are  not  to  be 
applicable  to  the  buildings  (if  any)  belonging  to  the  benefice, 
which  are  comprised  in  any  lease,  for  years  or  for  lives,  for  the 
time  being  subsisting,  so  long  as  the  lease  subsists,  except  so 
far  as  the  lessee  is  not,  by  virtue  ^of  the  lease,  liable  to  insure, 
rebuild  or  repair  such  buildings,  but  the  surveyor  may  inspect 
the  buildings  comprised  in  the  lease  ;  any  incumbent  or  lessee 
who  alleges  that  any  buildings  of  a  benefice  are  exempt  from 
the  provisions  of  the  Act  must  produce  the  counterpart  of  the 
lease  to  the  surveyor,  unless  it  has  been  previously  deposited 
in  the  bishop's  registry,  or  with  the  Ecclesiastical  Commis- 
sioners (p). 

Every  sum  of  money  by  the  Act  raiseable  by  the  bishop  by 

(ri)  34  &  35  Viet.  c.  43,  ss.  54—56. 
(o)  Sect.  57. 
(p)  Sects.  58,  59. 
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sequestration  during  an  incumbency  is  to  be  deemed  a  debt  due 
and  payable  by  the  incumbent  ;  if  any  money  payable  under 
the  Act  by  an  incumbent  is  not  recovered  by  sequestration  or 
otherwise  during  the  incumbency,  the  liability  of  the  incumbent 
and  of  his  representatives  continues,  and  is  in  no  way  affected  ; 
and  in  case  of  his  death  while  he  is  incumbent,  the  money  or 
so  much  thereof  as  remains  due,  is  to  be  paid  to  the  parties 
entitled  under  the  Act  to  receive  the  same  by  his  representatives 
out  of  his  estate  and  effects.  All  money  paid  to  the  bishop 
by  a  succeeding  incumbent  is  to  be  a  debt  due  to  him  by  the 
prior  incumbent  or  his  estate  (q).  A  security  made  under  the 
provisions  of  the  Act  is  to  be  in  the  form  given  in  the  schedule  (r). 

Before  the  governors  lend  any  money  on  the  security  of  the  Incumbent  to 
possessions  of  the  benefice  under  the  provisions  of  the  Act,  they  furnish  parti- 
are  to  require  the  incumbent  to  furnish  them  with  a  just  and  6 


particular  account  in  writing,  signed  by  him  and  verified  by  benefice. 
his  oath  or  statutory  declaration,  of  the  annual  profits  of  the 
living,  and  are  to  procure  the  consent  in  writing  of  the  bishop 
and  patron  under  their  respective  hands,  or  if  the  patron 
be  a  corporation  aggregate,  under  the  common  seal  of  such 
corporation.  A  form  of  consent  is  given  in  the  schedule  (s), 

Whenever   it   appears   that   any   building   belonging   to   or  Removal  of 
forming  part  of  any  house  of  residence  is  unnecessary,  the  unnecessary 
bishop,  upon  the  application  of  the  incumbent,  and  with  the  house 
consent  of  the  patron,  may  authorise  by  a  written  instrument 
under  his  hand  the  removal  of  the  said  building  ;    and  the 
proceeds,  if  any,  of  such  removal  shall  be  applied  to  the  improve- 
ment of  the  benefice  in  such  manner  as  the  bishop  of  the  diocese 
and  the  patron  may  agree  on  (t). 

Nothing  in  the  Act  contained  is  to  be  construed  to  lessen  or  Old  powers 
destroy  any  authority  or  power,  which,  before  the  passing  of  the  reserved- 
Act,  the  bishop  or  archdeacon  or  other  ordinary  possessed  in 
respect  of  repairs  of  any  ecclesiastical  building.     The  provisions 
of  the  Gilbert  Acts  are  to  apply  to  any  securities  given  under 
this  Act,  and  all  the  powers  and  authorities  contained  in  those 
Acts  (which  are  specified  in  the  second  schedule),  or  in  any  Act 
or  Acts  amending  or  referring  to  them,   may  be  exercised 
separately  or  concurrently  with  the  powers  of  the  Act  (u). 

In  the  case  of  Kimber  v.  Paravicini,  which  came  before  the  Effect  of 
court  on  motion  on  behalf  of  the  defendant  to  disallow  certain 
items  in  the  accounts  of  a  sequestrator,  it  was  held  that  the 
sequestrator  had  no  authority  to  expend  on  repairs  out  of  the 
proceeds  of  the  benefice  a  larger  sum  than  that  estimated  as 
necessary  by  the  surveyor's  report  made  under  the  Act,  and 
that  any  further  expenditure  must  be  disallowed.  It  was 

(q)  34  &  35  Viet.  c.  43,  ss.  60,  61. 
(r)  Sect.  62. 
(s)  Sect.  63. 
(0  Sect.  71. 

(u)  Sects.  64,  72,  73.     When  the  powers  are  exercised  concurrently,  the  mort 
gagors  are  only  required  to  execute  one  mortgage  deed  :   35  &  36  Viet.  c.  96,  s.  1. 
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contended  on  behalf  of  the  sequestrator  that  prior  to  the  Act 
he  would  have  had  power  to  incur  the  expenditure  under 
consideration,  and  defray  it  out  of  the  funds  of  the  benefice  (x), 
and  that  the  72nd  section  preserves  any  authority  or  power 
which  before  the  passing  of  the  Act  any  bishop  or  archdeacon 
or  other  ordinary  possessed  in  respect  of  requiring  the  repairs 
to  be  executed,  but  this  contention  was  not  allowed  to  prevail. 
Lord  ^Coleridge,  C.J.,  in  giving  judgment  stated,  "  I  am  clear 
that  the  72nd  section  did  not  mean  that  whenever  the  bishop, 
archdeacon,  or  other  ordinary  thinks  fit,  all  the  provisions  of 
the  Act  are  to  be  dispensed  with  "  (y}. 

The  Ecclesiastical  Dilapidations  Act,  1872  (z),  amends  the 
Act  of  1871  and  the  Gilbert  Acts  in  some  particulars  in 
connection  with  loans  by  Queen  Anne's  Bounty.  The  governors 
are  authorised,  with  the  consent  of  the  bishop  and  patron, 
if  they  think  fit,  to  shorten  the  term  for  the  repayment  of  any 
loan,  and  to  lend  any  sum  required  or  vary  the  form  of  the  deed 
of  security,  provided  the  amount  of  the  mortgage  does  not 
exceed  in  the  whole  three  years'  net  income  of  the  benefice. 
Advances  may  be  repaid  by  annual  instalments  with  interest, 
or  by  fixed  yearly  sums  in  the  form  of  a  terminable  annuity  ; 
but  in  neither  case  is  the  rate  of  interest  to  exceed  4  per  cent. 
On  the  appointment  of  a  new  incumbent  the  mortgage  term 
may  be  extended  (within  limits)  in  respect  of  the  balance  of  the 
loan  (a).  The  day  of  the  date  of  the  annual  payments  may  be 
changed  with  the  consent  in  writing  of  the  mortgagor,  but  not 
so  as  to  lengthen  the  term  (6). 

The  Act  of  1872  applies  to  a  loan  made  under  the  provisions  of 
the  Loans  (Incumbents  of  Benefices)  Amendment  Act,  1918  (c). 

Surveyors  and  others  acting  in  the  execution  of  the  Act  are 
covered  by  the  Public  Authorities  Protection  Act,  1893  (d). 

Sums  due  for  dilapidations  under  the  Act  of  1871  may  be 
withheld  by  the  new  incumbent  out  of  any  pension  payable 
to  the  old  incumbent  under  the  Incumbents'  Resignation 
Acts  (e),  but  not  to  the  extent  of  more  than  half  the  pension 
in  any  one  year  without  the  consent  of  the  bishop  (/  ). 

An  important  benefit  is  intended  to  be  conferred  on  persons 
succeeding  to  any  ecclesiastical  dignity  or  office,  or  to  any 
incumbency  by  the  statute  13  Eliz.  c.  10. 

As  divers  ecclesiastical  persons,  being  endowed  and  possessed 
of  palaces,  houses  and  other  edifices  and  buildings  belonging  to 
their  ecclesiastical  benefices  or  livings,  have  not  only  suffered 
the  same  for  want  of  due  reparations  partly  to  run  to  great 


(x)  Cf.  post,  p.  517. 

(y)  Kimberv.  ParavicAni  (1885),  15  Q.  B.  D.  222. 

(z)  35  &  36  Viet.  c.  96. 

(a)  Sect.  1. 

(6)  Sect.  2. 

(c)  8  &  9  Geo.  5,  c.  42,  s.  6,  ante,  p.  264. 

(d)  56  &  57  Viet.  c.  61,  repealing  sect.  68  of  the  Act  of  1871. 

(e)  See  post,  p.  537. 
(/)  50  &  51  Viet.  c.  23. 
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ruin  and  decay,  and  in  some  part  utterly  to  fall  down  to  the 
ground,  converting  the  timber,  lead  and  stones  to  their  own 
benefit,  but  also  have  made  deeds  of  gifts,  &c.,  of  their  goods 
and  chattels  in  their  lifetime,  to  defeat  and  defraud  their 
successors  of  such  remedies,  &c.,  as  otherwise  they  might  have 
had  against  their  executors  or  administrators  by  the  laws 
ecclesiastical  of  this  realm,  it  is  enacted,  that  if  any  Archbishop, 
bishop,  dean,  archdeacon,  provost,  treasurer,  chaunter,  chan- 
cellor, prebendary,  or  any  other  having  any  dignity  or  office 
in  any  cathedral  or  collegiate  church,  or  if  any  parson,  vicar, 
or  other  incumbent  of  any  ecclesiastical  living  whereunto 
belong  any  house  or  houses  or  other  buildings  which  by  law  or 
custom  he  is  bound  to  keep  and  maintain  in  reparation,  do  make 
any  deed  of  gift  or  alienation,  or  other  like  conveyance  of  his 
movable  goods  or  chattels,  to  the  intent  and  purpose  aforesaid, 
the  successors  of  him  that  shall  make  such  deed  of  gift  or 
alienation  shall  and  may  commence  suit  and  have  such  remedy 
in  any  ecclesiastical  court  of  this  realm  competent  for  the 
matter,  against  him  or  them  to  whom  such  deed  of  gift  or 
alienation  shall  be  so  made,  for  the  amendment  and  reparation 
of  so  much  of  the  said  dilapidations  and  decays,  or  just  recom- 
pense of  the  same,  as  hath  happened  by  his  fact  or  default,  in 
such  sort  as  he  might  or  ought  to  have  had  if  he  to  whom  such 
deed  of  gift  or  alienation  shall  be  so  made  were  executor  or 
administrator  of  him  that  made  such  deed  or  alienation. 

It  is  to  be  observed  that  the  statute  speaks  only  of  such 
gifts,  &c.,  as  are  made  to  defeat  and  defraud  their  successors  ; 
and  it  would  therefore  be  necessary,  in  order  for  the  successor 
to  set  aside  such  gift,  &c.,  and  to  avail  himself  of  this  statute, 
that  such  fraudulent  intent  should  be  proved. 

Where  lands  have  been  assigned  to  any  see  as  an  endowment  Episcopal 
by  the  Ecclesiastical  Commissioners,  the  estates  committee  may  dilapidations, 
cause  the  property  to  be  inspected  as  often  as  they  think  fit, 
and  give  notice  in  writing  of  all  dilapidations  found  upon 
inspection  to  the  Archbishop  or  bishop,  who  shall  forthwith  do 
the  repairs  specified  in  the  notice.     A  reference  to  arbitration 
is  provided  in  case  of  dispute  (g). 

The  punishment  for  dilapidations  may  be  even  deposition  or  Old  punish- 
deprivation,  for  it  is  said,  if  any  ecclesiastical  persons  do,  or  JJJf11*. ,f°f 

£•  -i.-i       •  -i      .  T  1  •  i      i   •       cniapiciaLions. 

suffer  to  be  done,  any  dilapidations,  they  may  be  punished  in 
the  ecclesiastical  courts,  and  the  same  is  a  good  cause  of  their 
deprivation  of  their  ecclesiastical  livings  and  dignities  (h). 
And  a  case  is  mentioned  in  the  reports  where  the  profits  of  a 
bishopric  were  sequestered,  and  the  bishop  himself  suspended, 
and  the  episcopal  palace  was  built  out  of  the  profits 
sequestered  (i).  Although  the  powers  here  referred  to  may 
still  exist  in  the  ecclesiastical  courts,  it  is  extremely  improbable 

(g)  23  &  24  Viet.  c.  124,  s.  9. 

(h)  Degge,  77  ;  Ayl.  Parerg.  218. 

(i)  Cited  in  Bishop  of  St.  David's  Case  (1699),  12  Mod.  237. 
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that  any  attempt  will  be  made  to  put  them  in  force,  seeing  that 
the  provisions  of  the  Act  of  1871  are  so  amply  sufficient  for 
enforcing  the  duty  of  repairing  ecclesiastical  buildings. 

In  speaking  here  of  the  manner  in  which  dilapidations  are 
to  be  prevented  and  reparation  enjoined,  we  are  speaking 
generally  only  of  permissive  dilapidations  or  permissive  waste  ; 
not  because  the  same  remedies  might  not  be  had  recourse  to 
in  the  case  of  wilful  dilapidations,  but  because  there  are  other 
methods  which  we  have  spoken  of  under  the  subject  of  waste, 
which  would  be  probably  better  adapted  to  cases  which  might 
require  an  immediate  remedy  and  a  stop  to  be  put  to  wilful 
damage. 


(287) 


CHAPTEE  II. 

OF  TITHES  AND  TITHE  RENT-CHARGE. 

THE  provisions  which  we  have  hitherto  mentioned  for  the  General  pro- 
maintenance  of  persons  ecclesiastical,  are  partial  endowments  vision  for  per- 
only  for  the  benefit  of  particular  corporations,  or  form  but  a  tieS^y68 
part  of  the  means  of  support  to  the  great  body  of  the  clergy,  means  of 
We  now  come  to  consider  that  general  provision  which  has  tithes. 
been   established,  of  the  tithe   or  tenth  part   of  the  produce 
of  lands,  for  the  proper  maintenance  and  support  of  the  whole 
ecclesiastical  body. 

An  honourable  and  competent  maintenance  for  the  ministers 
of  the  gospel  is  undoubtedly  jure  divino  ;  whatever  the  parti- 
cular mode  of  that  maintenance  may  be.  For  besides  the  positive 
precepts  of  the  New  Testament,  natural  reason  will  tell  us  that 
an  order  of  men,  who  are  separated  from  the  world,  and  excluded 
from  other  lucrative  professions,  for  the  sake  of  the  rest  of  man- 
kind, have  a  right  to  be  furnished  with  necessaries,  conveniences, 
and  moderate  enjoyments  of  life,  at  their  expense  for  whose 
benefit  they  forego  the  usual  means  of  providing  them  (a). 

Accordingly  all  municipal  laws  have  provided  a  liberal  and 
decent  maintenance  for  their  national  priests  or  clergy  ;  ours  in 
particular  have  established  this  of  tithes,  probably  in  imitation 
of  the  Jewish  law.  And  perhaps,  says  Blackstone,  considering 
the  degenerate  state  of  the  world  in  general,  it  may  be  more 
beneficial  to  the  English  clergy  to  found  their  title  on  the  law 
of  the  land,  than  upon  any  divine  right  whatsoever  unacknow- 
ledged and  unsupported  by  temporal  sanctions  (a). 

During  the  first  ages  of  Christianity,  the  clergy  were  sup-  Origin  of 
ported  by  the  voluntary  offerings  of  their  flocks  ;  but  this  being  tithes. 
a  precarious  existence,  the  ecclesiastics  in  every  country  of 
Europe  claimed,  and  in  the  course  of  time  established,  a  right  to 
the  tenth  part  of  all  the  produce  of  lands  (6).  At  what  time  this 
right  was  claimed  or  finally  established  in  this  country  it  is 
impossible  to  ascertain  precisely  ;  but  the  first  mention  of  tithes 
which  Blackstone  says  that  he  has  met  with  in  any  written 
English  law,  is  in  a  constitutional  decree  made  in  a  synod  held 
A.D.  786,  wherein  the  payment  of  tithes  in  general  is  strongly 
enjoined.  This  canon  or  decree,  which  at  first  bound  not  the 
laity,  was  effectually  confirmed  by  two  kingdoms  of  the  Hept- 
archy, in  their  parliamentary  conventions  of  estates,  respec- 
tively consisting  of  the  kings  of  Mercia  and  Northumberland, 
the  bishops,  dukes,  senators,  and  people  (c). 

The  next  authentic  mention  of  them  is  in  the  Fcedus  Edwardi 

(a)  2  Black.  Com.  24. 
(6)  3  Cruise,  Dig.  37. 
(c)  2  Black.  Com.  25. 
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lished before 
the  Norman 
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et  Guthruni,  or  the  laws  agreed  upon  between  King  Guthrun, 
the  Dane,  and  Alfred,  and  his  son  Edward  the  elder,  successive 
kings  of  England  about  the  year  900.  This  was  a  kind  of  treaty 
between  those  monarchs,  which  may  be  found  at  large  in  the 
Anglo-Saxon  laws  (d),  wherein  it  was  necessary,  as  Guthrun  was 
a  pagan,  to  provide  for  the  subsistence  of  the  Christian  clergy 
under  his  dominion  ;  and  accordingly  we  find  the  payment  of 
tithes  not  only  enjoined,  but  a  penalty  added  upon  non- 
observance,  which  law  is  seconded  by  the  laws  of  Athelstan 
about  the  year  930.  This  is,  perhaps,  as  much  as  can  be  traced 
out  with  regard  to  their  legal  origin  (e).  But  without  doubt 
the  right  had  been  fully  admitted  in  England  before  the 
Norman  conquest,  the  name  of  tithes  being  acquired  from  a 
Saxon  word  (/ ). 

Definition  of.  Tithes  are  of  that  class  of  things  which  are  termed  incorporeal 
hereditaments  (g),  which  are  rights  issuing  out  of  things  cor- 
porate, whether  real  or  personal,  or  concerning  or  annexed  to, 
or  exercisable  within  the  same  ;  and  they  may  be  defined  to 
have  been  a  right  to  the  tenth  part  of  all  the  produce  of  lands 
("  predial "),  the  stock  upon  lands  ("  mixed  "),  and  the  personal 
industry  of  the  occupiers  ("personal")  (h),  but  in  their  essence 
they  have  nothing  substantial  or  permanent ;  they  consist 
merely  in  jure,  and  are  only  a  right.  So  that  an  estate  in  tithes 
is  no  more  than  a  title  to  a  share  or  portion  of  the  produce  of 
a  certain  tract  of  land,  after  it  shall  have  been  separated  from 
the  general  mass  (i). 

Tithes  were  originally  a  mere  ecclesiastical  revenue,  ecclesi- 
astical persons  only  having  a  capacity  to  take  them,  and  ecclesi- 
astical courts  only  having  cognisance  of  them  (k).  Originally, 
moreover,  though  every  man  was  obliged  to  pay  tithes  in  general, 
yet  he  might  give  them  to  wThat  priests  he  pleased,  which  was 
called  arbitrary  consecration  of  tithes,  or  he  might  pay  them 
into  the  hands  of  the  bishop,  who  distributed  among  his 
diocesan  clergy  the  revenues  of  the  Church,  which  were  then  in 
common  ;  but  when  dioceses  were  divided  into  parishes,  the 
period  of  which  cannot  be  ascertained  with  any  degree  of 
certainty,  the  tithes  of  each  parish  were  allotted  to  its  own 
particular  minister,  first  by  common  consent,  or  by  the  appoint- 
ment of  lords  of  manors,  and  afterwards,  as  Blackstone  says, 


Payment  of, 
originally. 


(d)  Wilkins,  51. 

(e)  2  Black.  Com.  26. 

(/)  3  Cruise,  Dig.  37.     The  Norman-French  word  was  dismes  (decimce). 

(g)  In  re  Esdaile  (1886),  54  L.  T.  637.  The  words  "  other  ecclesiastical  dues, 
offerings,  and  emoluments  "  in  a  scheme  under  sect.  26  of  the  Pluralities  Act,  1838, 
have  been  held  not  to  include  tithes  :  Bolam  v.  Allgood  (1913),  30  T.  L.  R.  46. 

(h)  Tithes  were  also  divided  into  "  great  tithes,"  usually  corn,  hay,  and  wood, 
and  "  small  tithes,"  including  all  other  kinds.  As  a  rule,  though  by  no  means 
invariably,  the  rector  owned  the  former  and  the  vicar  the  latter  ;  cf.  ante,  p.  148. 

(i)  Bacon,  Abr.  Tithes.  The  word  ''  tithes  "  is  not  always  used  in  its  proper 
sense  even  in  Acts  of  Parliament.  Cf.  Payne  v.  Esdaile  (1888),  13  App.  Cas.  613,  and 
E.  v.  Board  of  Agriculture  (1899),  15  T.  L.  R.  176,  where  comments  are  made  on  the 
use  of  the  term  in  37  Hen.  8,  c.  12. 

(k)  Priddk  and  Napper's  Case  (1612),  11  Rep.  15,  25. 
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by  the  written  law  of  the  land  (/).  But  whether  by  statute  or 
by  common  law  (for  opinions  vary  upon  the  subject)  the  right  of 
the  parsons  of  the  several  parishes  to  tithes,  and  to  demand 
and  enforce  the  render  of  them,  became  part  of  the  general  law 
of  the  land  (ra). 

It  would  be  much  too  wide  a  deviation  from  the  general  pur- 
pose of  this  work,  if  we  were  to  enter  further  into  the  history 
of  the  origin  of  tithes,  or  upon  the  general  subject  of  appropria- 
tion, as  it  has  little  or  perhaps  no  bearing  upon  the  present 
state  of  the  law  (n). 

Formerly  it  might  have  been  laid  down  as  a  general  law  that 
all  lands  in  this  country  in  the  hands  of  laymen  were  subject  to 
the  payment  of  tithes,  until  special  exemption  could  be  shown ; 
so  much  so,  that  by  the  old  law  no  layman  was  allowed  to  pre- 
scribe generally  that  his  lands  were  exempt  from  payment  of 
tithes  (o)  ;  for  without  special  matter  shown,  it  could  not  be 
intended  that  he  had  any  lawful  discharge.  And  even  though 
non-payment  of  tithes  from  time  immemorial  could  have  been 
proved,  the  maxim  nullum  tempus  occurrit  ecclesice  prevailed,  so 
that  no  evidence  .of  length  of  possession  would  have  been 
regarded,  for  it  was  said  the  possession  must  have  been  unlaw- 
ful (p).  To  this  rule  there  would  now  be  many  exceptions  ;  but 
for  the  purposes  of  practical  arrangement,  and  more  easy 
consideration  of  the  subject,  it  will  be  best  to  reverse  the  rule, 
and  to  state  that  all  lands  in  this  country,  with  the  exceptions 
hereafter  mentioned,  are  freed  and  discharged  from  the  actual 
render  of  tithes  by  some  one  of  the  following  methods  : — 

1.  By  non-payment  of  any  tithe  for  a  certain  length  of  time. 

2.  By  private  Acts  of  Parliament  in  individual  cases. 

3.  By  some  established  modus  decimandi. 

4.  By  rent-charge  in  lieu  thereof. 

5.  By  lands  given  in  lieu  thereof. 

6.  By  redemption  or  merger  of  the  tithe. 

There  is  one  special  exception,  based  on  the  maxim  ecclesia 
decimas  non  solvit  ecclesice,  which  does  not  come  under  any  of 
these  heads,  and  may  conveniently  be  dealt  with  here. 

The  rector  or  parson  of  a  parish  is  not  liable  to  the  payment 
of  tithes  to  the  vicar,  nor  the  vicar  to  the  rector.  And  a  lay 
rector  is  also  exempted  from  paying  tithes  to  the  vicar  out  of  the 
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(I)  2  Black.  Com.  3. 

(m)  A.-G.  v.  Lord  Eardley  (1820),  8  Price,  39  ;  Shelford,  Law  of  Tithes.  In  the 
present  treatise  it  is  proposed  altogether  to  avoid  entering  upon  what  may  now  be 
called  the  old  law  of  tithes,  meaning  thereby  the  law  of  the  various  things  which 
were  or  were  not  titheable,  and  of  the  manner  in  which,  and  the  time  when,  the 
tithes  of  different  kinds  of  produce  were  payable. 

(n)  For  fuller  information  than  it  appears  necessary  to  give  here  the  reader  is 
referred  to  works  such  as  those  of  Lord  Selborne  and  Edwardes  Jones  on  the  historical 
side,  to  Eagle  on  Tithes,  Shelford  on  Tithes,  and  Burn's  Ecclesiastical  Law  on  the 
legal  side,  and  to  the  various  collections  of  reports  of  tithe  cases  (Button  Wood, 
Gwillim,  Eagle  and  Younge). 

(o)  2  Black.  Com.  3.  This  was  so  even  as  against  a  lay  impropriator  :  Andrews 
v.  Drever  (1835),  3  Cl.  &  F.  314  ;  Payne  v.  Esdaile  (1888),  13  App.  Cas.  613. 

(p)  Scott  v.  Airey  (1779),  2  Bag.  &  Yo.  342. 
c. 
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Exceptions  to 
this  rule. 


glebe  so  long  as  he  holds  it  in  his  own  hands  ;  but  upon  the 
death  of  the  spiritual  or  lay  rector,  or  of  the  vicar,  his  executor 
is  liable  to  the  payment  of  tithes  out  of  the  growing  crop. 
But  this  rule  as  to  non-payment  of  tithes  between  a  rector  and 
vicar  merely  applies  to  the  case  of  a  rector  and  vicar  of  the  same 
church  and  parish,  where  the  ecclesia  would  be  paying  tithes  to 
itself  ;  as  where  the  rector  or  vicar  is  in  possession  of  glebe, 
neither  shall  pay  tithe  to  the  other  in  respect  of  such  occupa- 
tion ;  but  a  parson  or  vicar  having  glebe  in  any  other  parish 
than  that  in  which  the  church  is  situated  to  which  it  belongs 
must  pay  tithe  to  the  incumbent  of  that  parish  wherein  the  glebe 
lies  (q),  for  that  sort  of  privilege,  as  was  said  by  Richards,  C.B., 
is  confined  to  the  clergy  of  the  same  parish  (r). 

It  has  been  constantly  held  that  land  having  no  discharge  in 
itself  is  discharged  only  in  the  hands  of  the  ecclesiastical  owner, 
under  the  maxim  ecclesia  decimas  non  solvit  ecclesice,  a  maxim 
which  is  binding  so  long  as  the  land  is  actually  held  by  an  eccle- 
siastic ;  but  if  it  is  transferred  into  the  hands  of  laymen,  it 
becomes  liable.  It  was  therefore  held,  that  the  lessee  of  Trinity 
College,  Cambridge,  who  occupied  glebe  lands,  was  not  exempt 
from  the  payment  of  tithe  to  the  vicar  ;  for  the  privilege  in  such 
cases  being  only  personal  does  not  travel  from  the  parson  to  the 
lay  lessee  (s). 

In  the  maxim  ecclesia  decimas  non  solvit  ecclesice,  the  word 
ecclesia  signifies  ecclesiastical  persons  and  bodies  only,  and  not 
the  fabric  of  the  church  ;  so  that  lands  vested  in  the  church- 
wardens, and  settled  for  the  repairs  of  the  church,  are  not 
exempt  from  payment  of  tithes  (t}. 

SECTION  1. 

Discharge  of  Lands  from  Payment  of  Tithes  by  Non-payment 
for  a  certain  Length  of  Time. 

The  non-payment  of  tithes,  even  though  from  time  immemo- 
rial (which  in  other  cases  would  be  sufficient  to  establish  a  valid 
custom),  was  not  formerly,  as  we  have  already  observed,  any 
In  claims  for    va^^  ground  of  exemption  in  this  case.     But  its  validity  as  a 
tithes  in  kind  ground  of  exemption  in  the  case  of  a  claim  for  tithes  in  kind, 
by  laymen       or  where  a  modus  is  claimed,  was  fully  established  by,  and 
tionsCarPrer-a"    entirely  depends  on,  the  statute  2  &  3  Will.  IV.  c.  100  (u),  by 
which  it  was  declared  that  all  prescriptions  and  claims  of  or 
for  any  modus  decimandi  or  of  or  to  any  exemption  from  or 
discharge  of  tithes  by  composition,  real  or  otherwise,  shall  in 
cases  where  the  render  of  tithes  in  kind  shall  be  demanded  by 

(q)  Watson,  505. 

(r)  Warden  of  St.  Paul's  v.  The  Dean  (1817),  4  Price,  65. 

(«)  Lagden  v.  Flack  (1819),  2  Hagg.  Cons.  308. 

(0  1  Roll.  Abr.  653. 

(u)  The  Tithe  Act,  1832  (Lord  Tenterden's  Act).  Sect.  2  provides  that  no  modus, 
exemption  or  discharge  shall  be  deemed  to  be  within  the  provisions  of  the  Act  unless 
such  modus,  &c.,  shall  be  proved  to  have  existed  and  been  acted  upon  at  the  time 
of  or  within  one  year  next  before  the  passing  of  the  Act  (August  8th,  1832). 
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;he  King,  the  Duke  of  Cornwall,  or  any  lay  person,  not  being  a 
)rporation  sole,  or  by  any  body  corporate,  whether  temporal 
or  spiritual,  be  deemed  good  and  valid  in  law,  upon  evidence 
showing,  in  cases  of  claim  of  a  modus  decimandi,  the  payment 
or  render  of  such  modus,  and,  in  cases  of  claim  to  exemption  or 
discharge,  the  enjoyment  of  the  land  without  payment  or 
render  of  tithes,  money,  or  other  matter  in  lieu  thereof,  for  the 
full  period  of  thirty  years  next  before  the  time  of  such  demand, 
unless  in  the  case  of  claim  of  a  modus  decimandi  the  actual 
payment  or  render  of  tithes  in  kind,  or  of  money  or  other 
thing  differing  in  amount,  quality  or  quantity  from  the  modus 
claimed,  or  in  the  case  of  claim  to  exemption  or  discharge  the 
render  or  payment  of  tithes  or  of  money,  or  other  matter  in 
lieu  thereof,  shall  be  shown  to  have  taken  place  at  some  time 
prior  to  such  thirty  years,  or  it  shall  be  proved  that  such  pay- 
ment or  render  of  modus  was  made  or  enjoyment  had  by  some 
consent  or  agreement  expressly  made  or  given  for  that  purpose 
by  deed  or  writing  ;  and  if  such  proof  in  support  of  the  claim 
shall  be  extended  to  the  full  period  of  sixty  years  next  before 
the  time  of  such  demand,  in  such  cases  the  claim  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  be  proved  that  such 
payment  or  render  of  modus  was  made  or  enjoyment  had  by 
some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing.  And  where  the  render  of  tithes  in  In  similar 
kind  shall  be  demanded  by  any  Archbishop,  bishop,  dean,  claims  by 
prebendary,  parson,  vicar,  master  of  hospital,  or  other  cor-  g°j2°r 
poration  sole,  whether  spiritual  or  temporal,  then  every  such 
prescription  or  claim  shall  be  valid  and  indefeasible,  upon 
evidence  showing  such  payment  or  render  of  modus  made  or 
enjoyment  had  as  is  hereinbefore  mentioned  for  and  during  the 
whole  time  that  two  persons  in  succession  shall  have  held  the 
office  or  benefice,  in  respect  whereof  such  render  of  tithes  in 
kind  shall  be  claimed,  and  for  not  less  than  three  years  after 
the  appointment  and  institution  or  induction  of  a  third  person 
thereto,  provided  that  if  the  whole  time  of  the  holding  of  such 
two  persons  shall  be  less  than  sixty  years,  then  it  shall  be 
necessary  to  show  such  payment  or  render  of  modus  made  or 
enjoyment  had  not  only  during  the  whole  of  such  time,  but 
also  during  such  further  number  of  years,  either  before  or 
after  such  time,  or  partly  before  and  partly  after,  as  shall  with 
such  time  be  sufficient  to  make  up  the  full  period  of  sixty  years  ; 
and  also  for  and  during  the  further  period  of  three  years  after 
the  appointment  and  institution  or  induction  of  a  third  person 
to  the  same  office  or  benefice,  unless  it  shall  be  proved  that 
such  payment  or  render  of  modus  was  made  or  enjoyment  had 
by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (x). 

(x)  2  &  3  Will.  4,  c.  100,  s.  1.  The  material  portion  of  the  Act  is  set  out  in  full. 
This  section  is  concerned  solely  with  non-payment.  The  questions  in  connection 
with  a  modus  are  dealt  with  post,  p.  296. 

This  Act  was  not  to  have  any  operation  in  suits  or  actions  already  commenced 
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The  Act  does  not  extend  to  cases  where  the  tithes  of  any 
lands,  &c.,  shall  have  been  demised  by  deed  for  any  term  of 
life  or  number  of  years,  or  where  any  composition  for  tithes 
shall  have  been  made  by  deed  or  writing  by  the  person,  &c., 
entitled  to  such  tithes  with  the  owner  or  occupier  of  the  land 
for  any  such  term,  and  the  demise  or  composition  is  subsisting 
at  the  time  of  passing  of  the  Act,  and  where  any  action  is 
instituted  for  recovery  or  enforcing  the  payment  of  tithes  in 
kind  within  three  years  next  after  the  expiration,  surrender, 
or  other  determination  of  such  demise  or  composition  (y}. 

Another  exception  from  the  operation  of  the  statute  is, 
where  the  lands,  for  which  exemption  by  non-payment  is 
claimed,  are  or  have  been  held  or  occupied  by  any  person  who 
would  have  been  entitled  to  the  tithes  thereof,  or  by  the  lessee 
or  sub-lessee  of  any  such  person,  in  such  way  as  that  the  right 
to  the  tithes  would  have  been  during  any  time  in  the  occupier 
thereof,  or  in  the  person  entitled  to  the  rent  thereof,  in  which 
case  the  whole  of  such  time  is  excluded  in  the  computation 
of  time  before  directed  (z). 

The  Act  also  contains  the  usual  exception  in  favour  of  persons 
under  legal  disability,  by  declaring  that  the  time,  during  which 
any  person  otherwise  capable  of  resisting  any  claim  should  be 
under  such  disability,  or  during  which  any  action  or  suit  should 
have  been  pending  and  diligently  prosecuted  until  abated  by 
the  death  of  a  party,  should  be  excluded  from  the  computation  ; 
but  these  exceptions  are  not  admissible  in  cases  where  it  has 
been  before  declared  that  the  right  or  claim  to  non-payment  is 
to  be  absolute  and  indefeasible  (a). 

A  remarkable  difference  of  opinion  for  some  time  existed  as 
to  the  effect  and  meaning  of  this  Act  (6)  ;  but  the  matter  has 
been  decided  in  a  manner  which  has  the  effect  of  greatly 
simplifying  the  state  of  the  law  on  this  subject.  The  question 
which  arose  upon  the  construction  of  the  statute  was,  whether 
the  enjoyment  of  exemption  from  tithes  for  the  specified  period 
was  of  itself  to  be  sufficient  to  establish  the  claim  of  exemption 
without  reference  to  any  further  proof,  and  without  considering 
whether  the  lands  were  held  by  or  derived  from  ecclesiastics  or 
laymen,  or  whether  the  statute  must  be  limited  in  its  application 
to  those  cases  only  in  which,  by  reason  of  the  other  circum- 
stances before  mentioned,  an  exemption  might  have  been 
capable  of  proof  without  reference  to  the  time  of  enjoyment. 


at  the  time  of  its  passing,  or  which  might  be  commenced  within  one  year  after  the 
session  of  Parliament  in  which  it  was  passed,  which  ended  on  the  16th  of  August, 
1832  (sect.  3).  The  consequence  of  this  was  that  a  great  number  of  suits,  amounting, 
it  is  said,  to  about  300,  were  immediately  instituted  by  parties  claiming  tithes,  in 
order  that  they  might  not  be  debarred  by  the  effects  of  the  Act,  but  avail  themselves 
of  the  year  of  grace  allowed  them.  An  Act  was  thereupon  passed  (4  &  5  Will.  4, 
c.  83)  dealing  specially  with  these  suits. 

(y)  Sect.  4. 

(z)  Sect.  5. 

(a)  Sect.  6. 

(b)  For  details  see  the  earlier  editions  of  this  book. 
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Had  the  limited  construction  of  the  Act  prevailed,  it  would 
have  effected  110  practical  alteration  in  the  law  of  any  value  ; 
but  the  more  general  and  extended  construction  having  been 
established,  a  great  change  in  the  whole  state  of  the  law  was 
the  result. 

The  judgment  of  Vice-Chancellor  Wigram  in  the  first  instance  Differentdeci- 
was  in  favour  of  the  limited  construction  ;  upon  appeal  from  sions  ?n  the 
which  decision  the  Chancellor  directed  a  case  to  be  stated  for  quei 
the  opinion  of  the  Court  of  Common  Pleas,  the  Court  of  Queen's 
Bench  having  been  equally  divided  in  opinion  upon  the  same 
question  in  another  case.  The  Court  of  Common  Pleas  were 
also  equally  divided  in  the  case  referred  to  them,  and  the  case 
was  then  again  stated  for  the  opinion  of  the  Court  of  Exchequer. 
This  court  at  last  was  unanimously  of  opinion  that  the  limited 
construction  of  the  Act  was  wrong.  Pollock,  C.B.,  in  delivering 
the  judgment  of  the  court,  qualified  in  some  measure  the 
extended  construction  they  pronounced  for,  observing  that  it 
was  acquiescence  in  the  adverse  enjoyment  of  the  exemption 
that  was  intended  to  make  it  valid  and  indefeasible  ;  and, 
therefore,  that, — where  the  circumstances  under  which  the 
lands  had  been  enjoyed  without  payment  of  tithes  had  been 
such  as  to  exclude  the  idea  of  such  acquiescence  on  the  part  of 
the  tithe-owner,  as,  for  instance,  where  the  lands  had  been 
waste,  or  had,  for  any  other  reason,  produced  no  titheable 
matter  of  any  sort  during  the  whole  of  the  statutory  period, 
but  had  by  subsequent  alteration  become  productive, — the 
mere  fact  of  non-payment  of  tithe,  under  such  circumstances, 
would  not  sustain  a  claim  of  absolute  exemption,  such  cases 
not  being  within  the  principle  of  the  enacting  clause,  although 
included  within  its  terms,  according  to  the  literal  construction. 
Even  with  this  qualification  they  admitted  that  the  enacting 
clause,  as  they  construed  it,  gave  validity  to  claims  which  could 
not  otherwise  have  been  maintained,  and  was  an  injury,  there- 
fore, to  the  rights  and  a  diminution  of  the  property  of  the 
Church.  But  they  observed  that,  on  the  other  hand,  there  was 
a  great  public  benefit  in  giving  security  to  long  possession, 
which  was  the  principle  on  which  all  Statutes  of  Limitation 
proceeded,  though,  doubtless,  at  the  expense  of  some  individual 
mischief  and  loss  ;  and,  on  the  whole,  it  was  most  for  the 
interests  of  society  that  possession  and  enjoyment  for  a  length 
of  time  should  be  looked  to  as  the  safest  evidence  of  men's 
rights.  And  the  court  were  further  of  opinion  that  it  was  only 
where  land  had  been  enjoyed  without  payment  of  any  tithes, 
or  of  money  or  other  matter  in  lieu  thereof,  that  the  statute 
applied  ;  and  that  the  enjoyment  of  the  land,  without  payment 
of  tithe  of  a  particular  titheable  matter  for  the  prescribed 
period  (other  tithe  having  been  paid  during  that  time),  gave  no 
valid  and  indefeasible  right  of  exemption  from  the  payment  of 
that  particular  species  of  tithe. 

A  certificate  to  the  above  effect  having  been  returned  to  the 
Chancellor,  and  the  case  again  considered  before  him,  a  still 
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more  extended  construction  than  that  given  to  the  Act  by  the 
Court  of  Exchequer  has  been  given  to  it  by  his  final  judgment. 
The  distinction,  less  useful  than  ingenious,  that  the  claim  of 
exemption  must  have  been  as  of  right  is  not  alluded  to  by  him  ; 
but  he  concurs  with  the  majority  of  the  judges  that  the  simple 
fact  of  the  enjoyment  of  the  discharge  claimed  for  the  prescribed 
time  is  all  that  need  be  pleaded  and  proved  as  an  answer  to  a 
demand  for  tithes.  And  as  to  the  second  point,  he  considers 
that  the  Act  must  apply  to  and  include  all  partial  and  particular 
as  well  as  general  discharges,  and  that  the  defence  was  equally 
applicable  to  discharges  of  tithe  for  particular  matters,  as  to 
discharges  of  tithe  for  all  matters  (c). 

All  holders  of  land,  therefore,  without  distinction,  were  placed 
in  a  position  to  prescribe  to  be  discharged  from  payment  where 
a  claim  is  made  for  any  tithes  in  kind,  and  the  claim  to  be  dis- 
charged could  be  sustained  upon  proof  of  the  enjoyment  of  the 
exemption  for  the  period  specified  in  the  statute.  It  should, 
however,  be  particularly  observed  that  the  Act  only  applies 
where  a  claim  is  made  for  any  tithes  in  kind,  and  does  not  apply 
to  other  cases,  in  some  of  which,  at  any  rate,  the  claim  may 
be  barred  by  the  Real  Property  Limitation  Act,  1833  (d),  and 
the  question  is  now  almost  entirely  one  of  historical  interest. 

It  will  have  been  observed  that,  in  many  of  the  cases  here 
mentioned,  the  exemption  is  not  absolute,  but  contingent 
upon  particular  circumstances  ;  the  exemption  from  tithe  rent- 
charge  therefore  will  be  contingent  in  the  same  manner.  Thus, 
as  glebe,  for  example,  under  ordinary 'circumstances,  is  liable  to 
tithe  whenever  it  is  not  in  the  hands  of  the  owner,  so  it  must  be 
subject  to  a  contingent  rent-charge  after  the  tithe  of  a  parish  has 
been  commuted  ;  and  provision  was  accordingly  made  in  the 
Tithe  Act,  1836  (e),  whereby  the  facts  as  to  exemption  were 
set  out  or  dealt  with  in  the  tithe  rent-charge  commutation 
award  or  agreement. 

In  the  apportionment  of  the  rent-charge  among  the  different 
owners,  the  amount  so  fixed  for  each  of  such  lands,  if  they  have 
been  included  in  the  valuation,  will  be  apportioned  on  them 
respectively,  «but  will  remain  as  it  were  dormant,  and  will  only 
become  payable  under  the  circumstances  under  which  we  have 
before  seen  the  lands  would  have  become  liable  to  tithe  ;  so 
that  such  lands  may  in  each  case  have  the  full  benefit  of  any 
exemption  from  or  non-liability  to  tithes  relating  to  them  ;  and 
so  that  where  any  lands  were  exempted  from  tithes  while  in 


(c)  Sdlkeld  v.  Johnson  (1841-9),  2  C.  B.  749  ;  2  Exch.  256  ;  1  H.  &  Tw.  329. 

(d)  3  &  4  Will.  4,  c.  27,  sect.  1  of  which  defines  rent  as  extending  to  all  annuities  and 
periodical  sums  of  money  charged  upon  or  payable  out  of  any  land  (except  moduses 
or  compositions  belonging  to  a  spiritual  or  eleemosynary  corporation  sole).     The 
"  tithes."  imposed  on  houses  in  the  city  of  London  by  37  Hen.  8,  e.  12,  have  been 
held  to  be  within  the  Act  of  1833,  but  "not  within  Lord  Tenterden's  Act :  Payne  v. 
Esdaile  (1888),  13  App.  Cas.  613  ;  and  the  tithe  rent-charge  substituted  for  tithe  by 
sect.  67  of  the  Tithe  Act,  1836,  has  also  been  held  to  be  within  the  Act  of  1833  : 
Asplen  v.  Pullin.  [1917]  1  K.  B.  187. 

(e)  6  &  7  Will.  4,  c.  71,  ss.  21  and  43. 
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e  occupation  of  the  owner,  by  reason  of  being  glebe  or  hereto- 
re  parcel  of  the  possessions  of  any  privileged  order,  the  same 
lands  shall  in  like  manner  be  exempted  from  the  payment  of 
the  rent-charge  apportioned  on  them  whilst  in  the  occupation 
of  the  owner  (/). 

SECTION  2. 

Discharge  of  Lands  from  Payment  of  Tithes  ly  private  Acts 
of  Parliament  in  particular  Cases. 

Lands   may   be,    and   frequently   have   been,    permanently  Inclosure 
exempted  from  the  payment  of  all  tithes  by  special  Acts  of  Acts* 
Parliament,  which  regulate  entirely  the  circumstances  of  each 
particular   case.      Thus,    in  many   Inclosure  Acts,   the    lands 
inclosed  are  for  ever  freed  and  discharged  from  the  payment 
of  all  tithes,  and  a  portion  of  land  is  allotted  to  the  spiritual 
or  lay  rector,  or  to  the  vicar,  their  successors  or  heirs,  as  the 
case  may  be,  in  lieu  of  them  (g). 

Where  common  lands  had  been  thus  inclosed  and  allotted, 
and  a  portion  had  been  allotted  to  an  estate  which  was  clearly 
tithe-free,  i.e.,  the  owner  of  which  had  purchased  the  tithes  from 
the  lay  impropriator,  it  was  held  that  the  land  allotted  to  him 
was  tithe-free  also  ;  and  that  the  lay  impropriator  who  had 
sold  the  tithes  of  the  estate  could  not  be  entitled  to  the  tithes 
of  land  allotted  to  the  owner  of  that  estate  in  lieu  of  a  right 
of  common  which  was  appurtenant  by  custom  to  the  land  ; 
for  in  this  case  no  tithe  would  have  been  payable  by  the  owner 
of  the  estate  for  his  cattle  feeding  upon  the  common  land  before 
the  Inclosure  Act,  and  that  Act  could  not  create  a  right  which 
did  not  exist  previously  (h).  Where,  however,  the  great  tithes 
in  lieu  of  which  certain  lands  were  allotted  under  an  Inclosure 
Act  had  been  from  time  immemorial  subject  to  the  annual 
provision  of  a  certain  quantity  of  corn  for  the  benefit  of  the 
poor  of  the  parish,  and  there  was  evidence  of  payments  in 

(/)  6  &  7  Will.  4,  c.  71,  s.  71. 

(g)  Cruise,  Dig.  tit.  xxii.  The  extent  to  which  this  was  done  may  be  seen  from  the 
following  extract  from  earlier  editions  of  this  book  : — "In  pursuance  of  an  order 
of  the  House  of  Commons  in  December,  1831,  a  return  was  made  of  the  several 
parishes  in  England  and  Wales,  in  which  commutation  of  the  whole  great  or  small 
tithes  of  such  parish  had  been  authorised  under  any  Act  of  Parliament,  distinguishing 
the  cases  in  which  allotments  had  been  assigned  in  lieu  of  such  tithes  from  those  in 
which  corn -rents  had  been  made  payable ;  and  further  specifying  in  each  case  whether 
the  tithes  so  commuted  were  the  property  of  the  clerical  rectors,  of  impropriators,  or 
of  vicars.  This  return  contained  a  chronological  list  of  upwards  of  2,000  Acts,  con- 
taining clauses  for  the  commutation  of  tithes,  from  the  year  1757,  30  Geo.  2,  to  the 
year  1830,  the  end  of  the  reign  of  George  4.  The  above  return  does  not  contain  the 
imprinted  Acts,  nor  about  thirty  Inclosure  Acts  not  in  the  collection  of  the  House  of 
Commons.  A  further  return  has  been  made  from  the  Inclosure  and  other  private 
Acts,  in  which  provisions  are  included  for  the  commutation  of  tithe,  of  the  propor- 
tion in  lands,  yearly  money  payments,  and  corn-rent  allotted  in  lieu  of  tithe  ;  dis- 
tinguishing the  old  inclosures,  the  open  field  lands,  and  the  commons,  and  the  pro- 
portions for  tithe  allotted  in  the  case  of  each  description  of  land.  Several  of  these 
private  Acts,  however,  only  affect  the  tithes  of  lands  intended  to  be  inclosed,  and 
not  the  whole  of  the  tithes  of  the  parish." 

(h)  Steele  v.  Manns  (1821),  5  B.  &  Aid.  22. 
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Corn-rent 
substituted 
in  some  Acts. 


Conversion  of 
corn-rents 
into  rent- 
charge. 


money  or  kind  in  respect  of  this  charge,  it  was  held  that  the 
payments  constituted  a  valid  charge  on  the  property  allotted 
in  lieu  of  tithes  (i). 

In  some  other  Acts  of  this  kind  a  corn-rent  has  been  substi- 
tuted in  the  place  of  tithes,  and  several  private  Acts  have  been 
passed  for  the  express  purpose  of  commuting  tithes  for  a 
corn-rent. 

All  these  commutations  under  Acts  of  Parliament  are  not 
in  any  way  altered  or  affected  by  the  general  Tithe  Act  of  1836, 
but  in  each  case  still  depend  upon  the  provisions  in  the  particular 
Acts  under  which  they  may  have  been  made  (k),  being  expressly 
excepted  from  the  operation  of  the  general  Act  (I). 

Where  corn-rents  subject  to  variation  at  certain  periods  are 
payable  under  any  local  Act  of  Parliament  in  commutation  of 
tithes,  they  may  be  converted  into  rent-charge  in  the  same 
manner  and  subject  to  the  same  incidents  as  other  tithe 
rent-charge  ;  various  directions  are  given  as  to  the  manner 
in  which  such  rent-charge  is  to  be  calculated.  In  making 
any  such  award  the  Commissioners  have  the  same  powers, 
the  award  is  subject  to  the  same  incidents,  and  payment  to 
be  enforced  in  the  same  manner,  as  in  an  ordinary  case  of  tithe 
rent-charge  (m). 


Definition  of 
a  modus. 


SECTION  3  (n). 

Discharge  of  Lands  from  Tithes  by  some  established  Modus 
Decimandi. 

A  modus  decimandi)  commonly  called  by  the  simple  name  of 
a  modus  only,  is  where  there  is  by  custom  a  particular  manner 
of  tithing  allowed,  different  from  the  general  law  of  taking 
tithes  in  kind,  which  are  the  actual  tenth  part  of  the  annual 
increase.  This  is  sometimes  a  pecuniary  compensation,  as 
twopence  an  acre  for  the  tithe  of  land  ;  sometimes  it  is  a 
compensation  in  work  and  labour,  as  that  the  parson  shall  have 
only  the  twelfth  cock  of  hay,  and  not  the  tenth,  in  consideration 
of  the  owner's  making  it  for  him  ;  sometimes  that,  in  lieu  of 
a  large  quantity  of  crude  or  imperfect  tithe,  the  parson  shall 
have  a  less  quantity  when  arrived  to  greater  maturity,  as  a 
couple  of  fowls  in  lieu  of  tithe-eggs,  and  the  like.  Any  means, 
in  short,  whereby  the  general  law  of  tithing  is  altered,  and  a 
new  method  of  taking  them  is  introduced,  is  called  a  modus 
decimandi  or  special  manner  of  tithing  (o). 

(i)  In  re  Alms  Corn  Charity,  [1901]  2  Ch.  750. 

(k)  Cf.  such  cases  as  R.  v.  Board  of  Agriculture  (1899),  15  T.  L.  R.  176  ;  Wagstaff 
v.  London  Corporation  (1909),  99  L.  T.  791. 

(1)  6  &  7  Will.  4,  c.  71,  s.  90. 

(m)  Tithe  Act,  1860  (23  &  24  Viet.  c.  93),  ss.  1—10. 

(n)  It  has  been  thought  advisable  to  retain  this  section  (in  a  much  abbreviated 
form)  in  the  present  edition,  although  the  progress  of  tithe  commutation,  and  the 
settlement  of  matters  incidental  to  it,  have  caused  the  subject  of  this  section  to  be 
rather  of  historical  interest  than  of  practical  use. 

(o)  2  Black.  Com.  29. 
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By  the  common  law,  a  modus,  like  every  other  prescriptive 
right,  is  supposed  to  have  commenced  before  the  time  of  legal 
memory,  or  the  first  year  of  the  reign  of  Richard  I.,  A.D. 
1189  ;  and  if  it  could  be  proved,  either  by  extrinsic  evidence, 
or  by  intrinsic  evidence  appearing  from  the  modus  itself,  to 
have  commenced  subsequently  to  that  time,  it  would  be  bad. 
A  modus,  moreover,  is  always  presumed  to  have  commenced  What  will  be 
by  deed,  because  the  consent  and  confirmation  of  the  patron  presumed  as 
and  ordinary  must  have  been  necessary  ;  but,  unlike  the  case 
of  a  composition  real,  it  is  unnecessary  to  prove  the  existence 
of  the  deed,  or  that  it  ever  did  exist  ;  but  after  the  constant 
annual  payment  in  lieu  of  tithes  from  time  immemorial,  a  legal 
commencement  will  be  presumed  (p). 

The  following  are  the  leading  rules  which  are  essential  to  the  Leading  rules 
establishment  of  a  valid  modus,  with  each  and  every  of  which  a  to 
the  modus  must  comply,  or  it  will  be  bad,  carrying  with  it 
intrinsic  evidence  of  its  invalidity. 

1.  It  must  be  certain  and  invariable. 

2.  The  thing  given  in  lieu  of  tithes  must  be  beneficial  to  the 
parson  and  not  for  the  benefit  of  a  third  person  only. 

3.  It  must  be  something  different  from  the  thing  compounded 
for. 

4.  It  must  be   a   payment   for   that   particular   species   of 
tithe  which  it  pretends  to  be  in  lieu  of. 

5.  It  must  be  in  its  nature  as  durable  as  the  tithes  discharged 
by  it. 

6.  It  must  not  be  too  large,  or,  as  it  is  commonly  called, 
rank  (q). 

A  modus,  valid  according  to  all  the  above  rules,  may  be  How  modus 
discharged  by  the  destruction  of  the  particular  thing  for  which 
the  modus  is  payable  ;  as  if  a  modus  had  been  payable  for  all 
the  tithes  arising  in  a  park,  and  the  park  be  converted  into 
tillage,  the  prescription  is  gone,  and  tithes  in  kind  would 
become  payable  (r).  Not  so,  however,  if  the  modus  had  been 
payable  for  a  certain  number  of  acres,  which  might  happen  to 
be  a  park,  for  then  the  conversion  into  tillage  would  not  alter 
in  substance  the  thing  for  which  the  modus  was  made 
payable  (s).  A  modus  may  also,  it  is  said,  be  discharged  by 
the  frequent  payment  of  tithes  in  kind,  or  by  neglect  to  pay  the 
consideration  as  the  modus  ;  but  it  is  difficult  to  see  how  a 
custom  once  clearly  established,  and  supposed  to  have  had  a 
legal  origin,  could  be  destroyed  (t)  ;  the  question  has  probably 
never  occurred  in  practice,  and  could  not  occur  now. 

The  rules  here  mentioned  as  essential  to  the  validity  of  a  Tithe  Act, 

looD,  ana 

(p)  Chapman  v.  Monson  (1729),  2  P.  Wms.  565  ;  Dr.  Gmunts  Case  (1613),  1 
Eag.  &  Yo.  222. 

(q)  2  Black.  Com.  30. 

(r)  Mascall  v.  Price  (1614),  1  Eag.  &  Yo.  225.  Cf.  2  Eagle  on  Tithes  153,  where 
the  question  of  a  modus  payable  in  venison  is  discussed. 

(s)  Degge,  392.  Questions  as  to  the  destruction  of  a  park  modus,  as  may  be 
inferred  from  the  above  examples,  are  of  much  difficulty  and  nicety. 

(t)  See  2  Inst.  653. 
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Act. 


modus,  although  not  likely  to  require  frequent  application  in 
the  future,  nevertheless  remain  an  integral  part  of  the  present 
law  of  tithes  and  tithe  rent-charge.  The  Tithe  Act,  1836  (u), 
which  includes  moduses  in  the  definition  of  "  tithes  "  (x),  made 
provision  in  the  case  both  of  voluntary  and  of  compulsory 
commutation  for  dealing  with  disputed  questions  as  to  moduses, 
and  with  their  apportionment.  The  operation  of  Lord 
Tenterden's  Act  (y),  which  governs  the  establishment  of  a 
claim  to  a  modus  by  prescription,  was  preserved  by  a  saving 
clause  in  the  Tithe  Act,  1836  (z). 


Injustice  of 
the  old  law  of 
tithe. 


Commutation 
of  tithes  be- 
fore the  Tithe 
Act,  1836. 


Tithe  Act, 
1836. 


SECTION  4. 

Discharge  of  Lands  from  Payment  of  Tithes  by  Rent-charge 
in  lieu  thereof. 

There  was  perhaps  no  law  to  which  the  maxim,  summum  jus 
summa  injuria,  might  more  forcibly  have  been  applied,  than  to 
the  old  law  of  tithes,  which,  with  all  its  intricacies  and 
difficulties,  it  was  almost  impossible  for  the  generality  of  tithe- 
payers  to  understand,  and  for  any  breach  of  which  notwith- 
standing heavy  penalties  were  imposed  ;  and  it  will  be  gathered 
from  what  has  been  already  said,  that  long  before  the  Tithe 
Act,  1836  (a),  the  first  statute  for  effecting  a  general  commuta- 
tion of  tithes,  the  contention,  trouble  and  inconvenience  with 
which  the  collecting  of  them  was  attended  had  in  many 
instances  induced  the  clergy  to  make  large  sacrifices  of  their 
rights  rather  than  put  the  strict  law  in  force  ;  in  fact,  moduses 
and  compositions  real  are  the  old  forms  in  which  voluntary 
commutations  of  tithes  were  formerly  effected. 

In  later  times  it  became  more  obvious  that  the  liability  of  the 
farmer  at  any  time  to  have  his  tithes  taken  in  kind,  was  a 
serious  drawback  on  agriculture,  and  on  the  improvement  and 
cultivation  of  lands.  In  almost  every  parish  the  tithes  were 
practically  commuted  for  a  money  payment,  and  a  composition 
was  entered  into  between  the  tithe  owner  and  the  tithepayers  ; 
but  as  the  ecclesiastical  rector  or  vicar  was  unable  to  bind  his 
successors,  such  compositions  were  necessarily  liable  to  very 
considerable  fluctuation  upon  every  change  of  incumbency, 
without  reference  to  the  state  of  cultivation,  or  to  any  other 
reason  than  the  caprice  of  the  tithe  owner  or  his  surveyor. 

In  order  to  obviate  this  inconvenience,  the  Tithe  Act,  1836  (a), 
was  passed,  the  object  of  which  was,  in  the  first  place,  to 
encourage  and  give  facilities  for  effecting  voluntary  commuta- 
tions of  tithes  ;  and,  in  the  next  place,  to  effect  commutations 
compulsorily,  where  the  parties  should  be  unwilling  or  unable 

(u)  6  &  7  Will.  4,  c.  71,  as  to  which  see  the  next  section. 

(a;)  Sect.  12. 

(y)  2  &  3  Will.  4,  c.  100,  ante,  p.  290. 

(z)  Sect.  49. 

(a)  6  &  7  Will.  4,  c.  71. 
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come  to  a  voluntary  agreement  ;  and  in  either  case  to  render 
commutations,  so  made  in  conformity  with  the  provisions  of 
the  Act,  permanent,  so  as  to  bind  all  subsequent  incumbents. 
A  rent-charge  therefore  on  all  lands,  which  were  subject  to  Tithe  rent- 
the  payment  of  tithes  at  the  time  of  the  passing  of  the  above  Cnar8e- 
Act,  has  been  substituted  for  the  tithe  of  the  produce  of 
those  lands  ;  but  this  is  in  many  particulars  so  far  regulated 
by  the  Act,  and  in  others  so  dependent  on  the  old  law  of 
tithe,  that  few  of  the  incidents  of  rent-charges  generally  will 
be  found  to  apply  to  it.  In  many  respects  it  is  an  entirely 
new  species  of  property,  of  which  little  more  is  to  be  said  than 
what  is  to  be  found  in  the  Acts  of  Parliament  by  which  it 
has  been  created  :  and  it  is  sufficiently  designated  by  the  term 
"  tithe  rent-charge." 

As  the  commutation  was  completed  for  practically  the  whole 
of  the  country  over  thirty  years  ago  (b),  and  as  all  instruments 
of  apportionment  confirmed  under  the  hands  and  seal  of  the 
Tithe  Commissioners  have  been  absolutely  confirmed  and  made 
valid  in  all  respects  by  statute  (c),  the  procedure  by  which  the 
change  was  effected  may  be  dealt  with  very  briefly  as  a  matter 
of  history,  save  so  far  as  it  is  incorporated  in  powers  still 
operative  (d). 

The   Tithe   Act,    1836  (e),   defines   tithes    as    including   all  How  the 

uncommuted  tithes,   portions   and  parcels  of  tithes,   and  all  change  was 

.   .  ,  -.  .    . .  enected. 

moduses,  compositions  real,  and  prescriptive  and  customary 

payments.  The  Act(/)  does  not  extend, unless  by  provision 
inserted  in  some  parochial  agreement  and  specially  approved 
by  the  Commissioners,  to  any  Easter  offerings,  mortuaries  or 

(b)  It  has  been  stated  that  the  last  of   the  11,787  tithe  apportionments  issued 
under  the  Tithe  Acts  was  completed  in  1886,  and  that  there  were  only  twenty -four 
parishes  in  which  commutation  was  not  practicable  (Millard  on  Tithe  Rent-charge, 
p.  21). 

(c)  Tithe  Act,  1847  (10  &  11  Viet.  c.  104),  s.  2. 

(d)  The  Tithe  Acts,  1836  to  1918,  consist  of  the  following  (see  Short  Titles  Act, 
1896  (59  &  60  Viet.  c.  14) )  :— 

6  &  7  Will.  4,  c.  71     .  The  Tithe  Act,  1836. 


7  Will.  4  &  1  Viet.  c.  69 

1  &  2  Viet.  c.  64 

2  &  3  Viet.  c.  62 

3  &  4  Viet.  c.  15 
5  &  6  Viet.  c.  54 

9  &  10  Viet.  c.  73 

10  &  11  Viet.  c.  104 
23  &  24  Viet.  c.  93 
31  &  32  Viet.  c.  89 
41  &  42  Viet.  c.  42 

48  &  49  Viet.  c.  32 

49  &  50  Viet.  c.  54 
54  &  55  Viet.  c.  8 

8  &  9  Geo.  5,  c.  54 


The  Tithe  Act,  1837. 

The  Tithe  Act,  1838. 

The  Tithe  Act,  1839. 

The  Tithe  Act,  1840. 

The  Tithe  Act,  1842. 

The  Tithe  Act,  1846. 

The  Tithe  Act,  1847. 

The  Tithe  Act,  1860. 

The  Inclosure,  &c.,  Expenses  Act,  1868. 

The  Tithe  Act,  1878. 

The  Tithe  Rent-charge  Redemption  Act,  1885. 

The  Extraordinary  Tithe  Redemption  Act,  1886. 

The  Tithe  Act,  1891. 

The  Tithe  Act,  1918. 


These  Acts  were  in  many  cases  not  directed  to  be  read  together ;  consequently, 
for  example,  the  definitions  in  the  1836  Act  do  not  apply  to  the  1891  Act. 

Many  of  the  provisions  of  the  earlier  Acts,  especially  those  relating  to  the  primary 
commutation  and  apportionment,  have  been  repealed,  the  repeal  "  not  to  extend  to 
any  tithes  which  have  not  been  commuted  "  ;  cf.  S.  L.  R.  Act,  1890  (53  &  54  Viet. 
c.  33). 

(e)  6  &  7  Will.  4,  c.  71,  s.  12. 

(/)  Sect.  90. 
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surplice  fees,  or  to  the  tithes  of  fish  or  fishing,  or  to  any  personal 
tithes  other  than  the  tithes  of  mills  or  any  mineral  tithes,  or 
to  any  payment  instead  of  tithes  arising  or  growing  clue  within 
the  city  of  London  (g),  or  to  any  permanent  rent-charge  or 
other  rent  or  payment  in  lieu  of  tithes  calculated  according  to 
any  rate  or  proportion  in  the  pound  on  the  rent  or  value  of  any 
houses  or  lands  in  any  city  or  town  under  any  custom  or  private 
Act  of  Parliament  (7i),  or  to  any  lands  or  tenements  the  tithes 
whereof  shall  have  been  already  perpetually  commuted  or 
extinguished  under  any  Act  of  Parliament  theretofore  made  ; 
but  provision  was  made  by  the  Tithe  Act,  1839  (*),  whereby 
Easter  offerings,  mortuaries  or  surplice  fees,  or  the  tithes  of 
fish  or  fishing,  or  mineral  tithes  could  be  commuted  by  voluntary 
parochial  agreement  at  any  time  before  the  confirmation  of 
any  apportionment  after  a  compulsory  general  award. 

The  supervision  and  execution  of  the  commutation  was 
entrusted  to  a  body  of  Tithe  Commissioners,  whose  powers, 
so  far  as  they  remain  effective,  are  now  vested  in  the  Ministry 
of  Agriculture  and  Fisheries  (k). 

The  commutation  was  effected  either  by  voluntary  parochial 
agreement  or  by  compulsory  award  by  the  Commissioners.  In 
the  case  of  voluntary  parochial  agreements,  the  consents  of 
specified  superiors  were  required  in  the  case  of  voluntary 
commutations  of  tithes  belonging  to  ecclesiastical  bodies  or 
persons.  The  agreement  was  required  to  contain  certain 
specific  particulars,  and  required  confirmation  by  the  Com- 
missioners after  submission  to  the  bishop  where  ecclesiastical 
tithes  were  concerned.  After  confirmation  of  the  agreement 
an  apportionment  was  made  by  valuers  appointed  at  a  parochial 
meeting,  who  had  to  allow  to  the  lands  concerned  the  full  benefit 
of  every  modus,  composition  real,  or  exemption  from  or  non- 
liability to  tithes. 

In  other  cases,  compulsory  awards  were  to  be  made  by  the 
Commissioners  upon  an  average  of  seven  years  preceding  1835, 
no  deduction  being  made  on  account  of  rates,  charges  and 
assessments  to  which  the  tithes  were  liable.  Provision  was 
made  for  abatements  previously  allowed,  and  there  was  power 
in  certain  cases  to  diminish  or  increase  the  figure  arrived  at 
by  not  more  than  one-fifth.  The  award  was  required  to 


(g)  Tithes  in  the  city  of  London  are  a  customary  payment,  which  seems  to  par- 
take more  of  the  nature  of  offerings  and  oblations  than  of  tithes ;  but  the  special 
custom  has  been  clearly  established,  and  the  payment  is  not  voluntary.  These 
tithes,  or  substitutions  for  tithes,  are  an  assessment  upon  each  house  in  proportion 
to  the  rent,  and  a  variety  of  cases  have  been  decided  connected  with  this  subject ; 
but  as  it  is  one  of  local  interest  only,  and  unconnected  with  the  general  subject  of 
tithes  or  offerings,  it  would  be  too  great  a  deviation  from  the  purpose  of  this  work 
to  enter  more  fully  into  the  subject :  see  Eagle  on  Tithes,  ch.  17  ;  Millard  on  Tithe 
Rent-charge. 

(h)  Vide  ante,  p.  295. 

(t)  2  &  3  Viet.  c.  62,  s.  9  (repealed  S.  L.  R.  (No.  2)  Act,  1890). 

(k)  Copyhold  Act,  1841  (4  &  5  Viet.  c.  35),  ss.  1  and  2  ;  Board  of  Agriculture  Act, 
1899  (52  &  53  Viet.  c.  30) ;  Ministry  of  Agriculture  and  Fisheries  Act,  1919  (9  &  10 
Geo.  5,  c.  91). 


DISCHARGE    OF   LANDS    FROM   PAYMENT    OF    TITHES. 


301 


mtain  the  same  particulars  as  in  the  case  of  a  voluntary 
>arochial  agreement  ;  it  had  to  be  deposited  and  any  objections 
leard,  and  the  award  might  consequently  be  amended.  It 
thereupon  to  be  confirmed  by  the  Commissioners  and 
?come  binding.  An  apportionment  was  then  to  be  made  by 
valuers  appointed  at  a  parish  meeting. 

If  no  apportionment  had  been  made  within  six  months  after 
the  confirmation  of  any  agreement  or  award,  the  apportionment 
was  to  be  made  by  the  Commissioners  on  the  same  lines.  All 
apportionments  were  required  to  contain  certain  specified 
particulars. 

The  Tithe  Act,  1836  (I),  provided  that  no  confirmed  agree- 
ment, award  or  apportionment  should  be  impeached  after  the 
confirmation  thereof  by  reason  of  any  mistake  or  informality 
therein,  or  in  any  proceeding  relating  thereunto.  The  meaning 
of  these  words  being  considered  doubtful,  the  Tithe  Act, 
1847  (m),  provided  that  every  instrument  purporting  to  be  an 
instrument  of  apportionment,  confirmed  under  the  hands  and 
seal  of  the  Commissioners,  should  be  thereby  absolutely 
confirmed  and  made  valid  in  all  respects  (n).  This  confirma- 
tion is  subject  to  the  power  secured  to  the  Ministry  (1)  to  make 
altered  apportionments  (o)  ;  (2)  to  correct  any  apportionment 
by  excluding  lands  shown  to  their  satisfaction  to  have  been 
improperly  included  or  charged  (p)  ;  (3)  to  deal  with  cases 
where  land  has  been  charged  in  two  parishes  (q). 

Apportionments  and  maps  annexed  thereto,  if  signed  and 
sealed  by  the  Commissioners,  are  to  be  deemed  satisfactory 
evidence  of  the  matters  therein  stated  or  of  the  accuracy  of 
the  maps  (r). 

The  rent-charge,  except  in  cases  where  it  may  be  specially 
provided  in  the  agreement  or  award,  is  to  be  subject  to  the  same 
incumbrances  and  incidents  as  the  tithe  was  prior  to  the  commu- 
tation :  so  that  tithe  rent-charge,  belonging  to  ecclesiastical  and 
other  persons,  within  the  enabling  and  disabling  statutes,  will 
become  subject  to  their  provisions  ;  and  any  person  having  any 
interest  in,  or  claim  to,  or  charge  or  incumbrance  upon  any 
tithes,  will  retain  the  same  in  or  upon  the  rent-charge,  and  the 
same  remedies  are  given  him  for  recovering  it  as  if  his  claim  had 
accrued  after  the  commutation  (5). 

The  expenses  in  connection  with  the  awards  and  apportion- 
ments were  provided  for,  as  was  also  the  repayment  of  the 
costs  incurred  by  ecclesiastical  tithe  owners,  power  being  given 
them  to  borrow  on  the  security  of  the  tithe  rent-charge.  Special 

(I)  6  &  7  Will.  4,  c.  71,  s.  66. 
(m)  10&11  Viet.  c.  104,s.2. 

(n)  If  they  dealt  with  matters  not  within  their  jurisdiction,  aemble,  the  ordinary 
rules  would  apply  ;  cf.  A.-G.  v.  Lord  Er.tham  (1827),  3  Russ.  415. 
(o)  See  next  page. 

(p)  Tithe  Act,  1847  (10  &  11  Viet.  c.  104),  ss.  3,  4. 
(q)  Tithe  Act,  1860  (23  &  24  Viet.  c.  93),  s.  34. 
(r)  Tithe  Act,  1836  (6  &  7  Will.  4,  c.  71),  s.  64. 
(«)  Sect.  71. 
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provision  was  made  in  the  case  of  lands  the  property  of  the 
Crown  or  the  Duchies  of  Lancaster  and  Cornwall,  and  for  the 
representation  of  persons  under  any  legal  disability,  and  for 
such  cases  as  the  assessment  of  coppices  (t),  common  lands  and 
commons  (u)t  gated  and  stinted  pasture  (x}. 

The  above  is  a  brief  summary  of  the  procedure  by  which  the 
commutation  was  effected  (y).  It  remains  to  deal  with — 

1.  The  procedure  for  altering  apportionments. 

2.  The  nature  of  the  present  tithe  rent-charge. 

3.  The  subject-matter  of  the  Extraordinary  Tithe  Redemp- 

tion Act,  1886. 

4.  The  custody  of  documents. 

1.  In  addition  to  the  powers  referred  to  on  the  previous  page, 
it  is  obvious  that  cases  will  not  infrequently  arise,  owing  to 
change  of  ownership  or  other  causes,  in  which  it  is  desirable 
that   the  Commissioners  (z)  should  have  power  to  alter  the 
apportionment.     This  may  be  done  at  the  instance  of  the 
owner  of  the  whole  of  the  lands  charged  in  such  manner  and 
proportion  as  such  owner  may  direct  (a),  or  of  any  one  owner 
of  land  forming  part  of  lands  originally  charged  with  one  entire 
rent-charge,  in  such  manner  and  proportion  as  to  the  Commis- 
sioners (z)  shall  seem  just  (6),  provided  the  subdivision  is  not 
into  less  amounts  than  5s.  (6).     Similarly  in  certain  special 
circumstances  rent-charges  may  be  reapportioned  and  redistri- 
buted, portions  of  lands  charged  may  be  freed,  and  other  lands 
previously  free  may  be  charged  (c).     There  are  complicated 
and  ambiguous  provisions  as  to  the  expenses  in  such  cases  (a). 

2.  The  nature  of  the  ordinary  tithe  rent-charge  deserves  a 
short  exposition.      In  lieu  of  tithes  in  kind  or  the  moduses  or 
compositions  real  which  in  some  cases  took  their  place,  there  has 
been  substituted  a  payment  in  the  nature  of  a  corn  rent,  or  rather, 
the  tithe,  &c.,  being  in  the  first  instance  commuted  for  and 
estimated  at  a  certain  money  payment,  that  money  payment 
is  to  be  converted  into  a  corn  rent,  varying  with  the  price  of 
corn. 

The  Tithe  Act,  1836,  enacted  (d)  that  every  tithe  rent-charge 
should  be  deemed  at  the  time  of  the  confirmation  of  the  appor- 
tionment to  be  of  the  value  of  such  number  of  imperial  bushels 
(and  decimal  parts)  of  wheat,  barley  and  oats  as  the  same  would 
have  purchased  if  it  had  been  invested  as  to  one-third  in  wheat, 
barley  and  oats  respectively  at  a  price  based  on  a  seven  years' 
average  ending  at  Christmas,  1835.  The  prices  so  fixed,  and 

(0  Tithe  Act,  1836  (6  &  7  Will.  4,  c.  71),  s.  41. 
(u)  Tithe  Acts,  1839,  s.  13  ;  1840,  s.  15  ;  1860,  ss.  18,  24. 
(x)  Tithe  Act,  1860,  s.  19. 

(y)  As  stated,  the  bulk  of  the  material  sections  have  now  been  repealed. 
(z)  Now  the  Ministry  of  Agriculture  and  Fisheries. 

(a)  Tithe  Act,  1836  (6  &  7  Will.  4,  c.  71),  s.  72  ;  Tithe  Act,  1842  (5  &  6  Viet.  c.  54), 
s.  14. 

(6)  Tithe  Act,  1842,  s.  14. 

(c)  Tithe  Act,  1836,  ss.  58,  72;  Tithe  Act,  1842,  s.  14;  Tithe  Act,  1860,  ss.  11— 

(d)  Sect.  57. 
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I 
nfirmed  by  statute  (e),  were  —  wheat  7s.  OJ^.,  barley  3s. 
ts  25.  9d.,  per  bushel.     After  every  1st  of  January  the  sum 
yable  in  respect  of  each  rent-charge  was  to  vary  so  as  always 
consist  of  the  price  of  the  same  number  of  bushels  of  wheat, 
,rley  and  oats  respectively  according  to  the  prices  set  out  in 
the  statement  of  the  septennial  average  price  published  in  the 
London  Gazette  under  the  Corn  Returns  Act,  1882  (/).     The 
septennial  average  prices  so  published  in  January,  1918,  are  to 
govern  the  sums  payable  up  to  the  1st  of  January,  1926,  inclusive, 
and  these  septennial  averages  are  thereafter  to  be  replaced  by 
average  prices  based  on  a  fifteen  years'  average  to  Christmas, 
to  be  computed  by  the  Ministry  of  Agriculture  according  to 
the  directions  of  the  Corn  Returns  Act,  1882,  and  published  in 
the  London   Gazette  in  January,  1926,  and  each  succeeding 
year  (g). 

Save  in  special  cases,  the  payment  of  tithe  rent-charge  begins  When  tithe 
to  be  due  from  the  1st  of  January  next  after  the  confirmation  rent-charge 
of  the  apportionment,  at  which  time  the  lands  are  to  become 
absolutely  discharged  from  the  payment  of  all  tithes  ;  and  a  sum 
is  to  be  paid  to  the  person  mentioned  in  that  behalf  in  the  agree- 
ment or  award  and  apportionment,  in  the  nature  of  a  rent- 
charge  issuing  out  of  the  lands  charged  therewith  ;  such  yearly 
sum  to  be  payable  by  two  equal  half-yearly  payments  on  the 
1st  of  January  and  the  1st  of  July  in  every  year  ;  but  provided 
that  in  the  case  of  any  lands,  which  during  any  part  of  the 
period  of  seven  years  preceding  Christmas,  1835,  were  exempted 
from  tithe  by  reason  of  having  been  inclosed  under  any  Act 
of  Parliament,  or  converted  from  barren  heath  or  waste  land, 
the  rent-charge  becomes  payable  for  the  first  time  on  the  1st  of 
July  or  the  1st  of  January  next  following  the  confirmation  of 
the  apportionment,  which  may  be  nearest  to  the  time  at  which 
tithes  were  or  would  have  become  payable  for  the  first  time  in 
respect  of  the  said  lands,  if  no  commutation  thereof  had  taken 
place  (h). 

In  some  cases,  the  dates  fixed  under  various  statutory  pro- 
visions are  the  1st  of  April  and  the  1st  of  October  (i),  and  power 
was  given  to  the  Commissioners  in  special  cases  to  fix  other 
dates  (k). 

3.  Under  the  earlier  Tithe  Acts  (/)  power  was  given  to  impose  Extrac0hr^'eg 
what  was  in  some  cases  described  as  an  extraordinary  charge  JJJfoJ."' 
(in  addition  to  the  ordinary  tithe  rent-charge)  and  in  others  as  grounds,  &c., 
an  additional  rent-charge  by  way  of  extraordinary  charge  on  n£Jec^nint0  a 
hop-grounds,  orchards,  fruit  plantations  and  market  gardens,  Jp^Li  rent-* 
this  charge  ceasing  when  the  special  form  of  cultivation  ceased,  charge. 

(e)  Tithe  Act,  1837  (7  Will.  4  &  1  Viet.  c.  69),  s.  7. 
(/)  45  &  46  Viet.  c.  37,  s.  10  ;  Tithe  Act,  1836,  s.  67. 
(g)  Tithe  Act,  1918  (8  &  9  Geo.  5,  c.  54),  s.  1. 
(h)  Tithe  Act,  1836,  s.  67. 

(i)  Tithe  Acts,  1837,  s.  11  ;  1839,  s.  10  ;  1840,  s.  13. 
(k).  Tithes  Act,  1840  and  1842,  s.  11. 

(1)  E.g.,  Tithe  Act,  1836,  ss.  40,  42  ;  Tithe  Act,  1839,  ss.  26—  32  ;  Tithe  Act,  1860, 
ss.  42,  43  ;  Tithe  Act,  1873. 
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As  stated  in  the  preamble  to  the  Extraordinary  Tithe  Redemp- 
tion Act,  1886  (m),  this  extraordinary  charge  was  an  impedi- 
ment to  agriculture,  and  it  was  provided  that  thenceforth  no 
such  extraordinary  charge  should  be  charged  or  levied  on  any 
hop-ground,  orchard,  fruit  plantation  or  market  garden  newly 
cultivated  as  such  after  the  passing  of  the  Act  (n).  The 
existing  extraordinary  charges,  which  were  variable,  were 
converted  into  a  fixed  annual  rent-charge,  payable  in  perpetuity 
whether  the  special  form  of  cultivation  continued  or  ceased, 
arrived  at  by  taking  interest  at  4  per  cent,  on  the  capital  value 
of  the  extraordinary  charge. 

This  capital  value  was  forthwith  to  be  ascertained  and 
certified  by  the  Commissioners  on  each  farm,  or  where  not  a 
farm  on  each  parcel  of  land,  in  respect  of  which  the  extra- 
ordinary charge  was  payable  at  the  date  of  the  Act  (o).  Where 
the  tithe  owner  was  absolutely  entitled,  the  Commissioners 
were  empowered  on  the  joint  application  of  tithe  owner, 
tithepayer,  and  landlord  to  certify  as  the  capital  value  the 
amount  agreed  on  by  the  parties  ;  otherwise  they  were  to  take 
into  consideration  the  net  annual  value  of  the  charge  after 
allowing  for  expenses  of  collecting  rates  and  taxes  (p)  (except 
income  tax)  and  other  outgoings,  the  value  of  the  land  charged, 
the  length  of  time  during  which  the  charge  had  been  paid,  the 
prospect  of  the  continuance  or  discontinuance  of  the  special 
cultivation,  the  right  of  the  cultivator  to  so  discontinue  it  and 
thereby  suspend  the  charge,  the  prospect  of  the  substitution 
of  other  land  on  the  same  farm  for  such  cultivation,  and  any 
other  special  circumstances  applicable  to  the  farm  or  parcel  of 
land  ;  they  were,  if  so  advised  or  requested,  to  hear  evidence  (q). 

As  soon  as  the  capital  value  has  been  so  certified  the  extra- 
ordinary charge  ceases,  and  there  is  substituted  for  it  an  annual 
rent-charge,  payable  on  the  same  half-yearly  dates  as  the  old 
charge,  equal  to  4  per  cent,  on  the  certified  capital  value, 
which  is  a  charge  on  the  farm  or  parcel  of  land  described  in 
the  certificate  (r),  save  that  the  Commissioners  may  from  time 
to  time  if  they  think  fit,  on  application  by  any  person  interested 
in  the  land  so  charged,  by  order  under  their  seal  exonerate  the 
whole  or  any  part  of  that  land  and  if  necessary  substitute 
other  land,  so  that  the  value  of  the  land  charged  is  equal  to 
at  least  three  times  the  capital  value  of  the  rent-charge,  and  it 
is  held  under  the  same  title  and  subject  to  the  same  limitations  (s) . 

The  substituted  rent-charge  has  priority  over  all  existing 
and  future  estates,  interests  and  incumbrances  whatever  (t). 

(m)  49  &  50  Viet.  c.  54. 

(n)  Sect.  1. 

(o)  Sect.  2. 

(p)  The  substituted  rent-charge  is  not  liable  to  land  tax  :  Carr  v.  Fowle,  [18931 
1  Q.  B.  251. 

(q)  Sect.  3. 

(r)  Extraordinary  Tithe  Act,  1897  (60  &  61  Viet.  c.  23),  s.  1  (1),  passed  in  conse- 
quence of  the  decision  in  Simmonds  v.  Heath,  [1894]  1  Q.  B.  29. 

(s)  Act  of  1886,  s.  4  (1)— (3). 

(0  Sect.  4  (3). 


. 


DISCHARGE   OF   LANDS   FROM   PAYMENT   OF   TITHES.  305 

As  between  landlord  and  tenant,  it  is  payable  by  the  landlord,  Payable 
any  agreement  to  the  contrary  notwithstanding,  unless  the 
tenant  had  before  the  passing  of  the  Act  contracted  to  pay  the 
old  extraordinary  charge  or  any  part  of  it,  in  which  case  he  is 
still  liable  to  pay  the  substituted  rent-charge,  which  the  landlord 
may  recover  as  rent  (u). 

4.  The  original  documents  or  sealed  copies  are  in  nearly  all  Custody  of 
cases  in  the  custody  of  the  Ministry  of  Agriculture,  and  may  be  aPP°rti°n* 
inspected  on  payment  of  a  fee  of  Is. 

The  Tithe  Act,  1836,  provided  (x)  that  two  sealed  copies  of 
every  instrument  of  apportionment  and  of  every  confirmed 
agreement  for  giving  land  in  lieu  of  any  tithes  or  rent-charge  (y) 
(and  the  provision  has  been  extended  to  other  documents,  such 
as  altered  apportionments  (z)  )  should  be  deposited  one  in  the 
registry  of  the  diocese,  to  be  kept  among  the  diocesan  records, 
and  the  other  with  the  incumbent  or  churchwardens,  or  such 
other  fit  persons  as  the  Commissioners  should  approve,  to  be 
kept  by  them  and  their  successors  in  office  with  the  public 
books,  writings  and  papers  of  the  parish.  Persons  interested 
may  have  access  to  them  and  be  furnished  with  copies  or 
extracts  on  giving  reasonable  notice,  and  on  payment  of  2s.  6d. 
for  each  inspection  and  3d.  for  every  seventy-two  words  of  the 
copies  or  extracts  (x).  In  certain  circumstances,  the  Ministry 
may  order  or  authorise  the  map  to  be  detached  from  the 
apportionment  (a),  and  may  require  the  copies  to  be  delivered 
to  them  for  restoration  of  the  original  document  or  for  making 
an  entire  copy  where  the  original  has  been  damaged  or 
destroyed  (b). 

Where  the  place  of  deposit  of  the  parish  copy  is  inconvenient 
to  the  majority  of  those  interested,  or  otherwise  inconvenient 
or  unsafe,  quarter  sessions  may  on  the  application  of  any 
person  interested  order  its  deposit  in  some  more  convenient  or 
secure  place  or  custody  (c),  and  if  a  copy  is  in  the  possession  of 
a  person  other  than  the  persons  legally  entitled  to  its  possession, 
two  justices  may,  after  notice,  make  a  similar  order  (d). 

The  Local  Government  Act,  1894  (e),  provides  that  (with  the 
exception  of  registers  of  marriages,  baptisms  and  burials,  and 
of  other  purely  ecclesiastical  books  and  documents)  all  other 
public  books,  writings  and  papers  of  the  parish,  and  all  docu- 
ments directed  by  law  to  be  kept  therewith,  shall  either  remain 
in  their  existing  custody,  or  be  deposited  in  such  custody  as 
the  parish  council  may  direct.  The  incumbent  and  church- 

(u)  Sect.  7.     For  the  provisions  of  the  Act  as  to  redemption  and  collection  see 
post,  pp.  314,  329. 
(x)  Sect.  64. 

(y)  See  the  next  section  of  this  chapter. 
(z)  Tithe  Acts,  1836,  s.  72  ;  1842,  s.  15  ;  1860,  s.  16. 

(a)  Tithe  Act,  1860,  s.  26. 

(b)  Sect.  27. 

(c)  Tithe  Act,  1846,  s.  17. 

(d)  Tithe  Act,  1860,  s.  28. 

(e)  56  &  57  Viet.  c.  73,  s.  17  (8).  *° 
c. 
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wardens  on  the  one  part,  and  the  parish  council  on  the  other, 
are  to  have  reasonable  access  to  all  such  books,  documents, 
writings  and  papers  as  are  referred  to  in  the  section,  and  any 
difference  as  to  custody  or  access  shall  be  determined  by  the 
county  council.  A  parish  council  has  power  under  this  section 
to  direct  that  the  sealed  copy  of  the  tithe  apportionment  of  the 
parish  shall  be  removed  from  the  custody  of  the  incumbent  and 
deposited  with  the  council ;  and  if  such  direction  is  affirmed 
by  the  county  council,  a  court  of  summary  jurisdiction  has 
jurisdiction  under  the  section  last  quoted  (  f  )  to  make  an  order 
enforcing  its  removal  (g). 


Lands  not  ex- 
ceeding 
twenty  acres 
may  be  given 
in  lieu  of 
tithes. 

Parochial 
agreement. 


In  compul- 
sory awards. 


SECTION  5. 

Discharge  of  Lands  from  Payment  of  Tithes  by  other  Lands 
given  in  Lieu  thereof. 

Another  mode  in  which  lands  may  become  exempt  from  the 
payment  of  tithes  is  by  other  lands  being  given  in  lieu  of  the 
tithe  or  rent-charge.  This,  too,  is  provided  for  by  the  Tithe 
Act,  1836  ;  for  it  is  there  declared  that  any  parochial  agreement 
may  be  made  according  to  the  manner  and  form  prescribed  in 
the  Act  for  parochial  agreements  as  to  rent-charge,  for  giving 
to  any  ecclesiastical  owner  of  tithes  or  tithe  rent-charge  any 
quantity  of  land,  not  exceeding  twenty  acres,  by  way  of  com- 
mutation for  the  whole  or  an  equivalent  part  of  such  tithes, 
or  in  discharge  of  or  exchange  for  the  whole  or  an  equivalent 
part  of  the  substituted  rent-charge  ;  but  in  every  case  such 
agreement  must  be  made  in  such  form,  and  contain  such 
particulars,  as  the  Commissioners  shall  direct,  specifying  the 
land  whereof  the  tithe  or  tithe  rent-charge  shall  be  the  subject 
of  the  agreement,  and  giving  full  descriptions  of  the  quantity, 
state  of  culture,  and  annual  value  of  the  lands  proposed  to  be 
given  in  exchange  for  such  tithes  or  rent-charge  ;  and  the  same 
consent  and  confirmation  are  made  necessary  to  any  such 
agreement  as  in  the  case  of  an  agreement  for  a  rent-charge  (h). 
The  existing  conditions,  charges,  incumbrances  and  incidents 
are  transferred,  and  in  the  case  of  copyhold  land  the  consent 
of  the  lord  of  the  manor  is  necessary  (i). 

So  also  in  the  case  of  a  compulsory  award,  the  owner  of  any 
lands  chargeable  with  tithe  rent-charge  may  at  any  time, 
whether  before  or  after  the  confirmation  of  the  apportionment, 
but  during  the  continuance  of  the  tithe  commission  ( j),  and 
with  the  consent  of  the  Commissioners,  agree  with  any  ecclesi- 
astical person,  being  the  owner  of  the  tithes,  for  giving  land 
instead  of  the  rent-charge  chargeable  upon  his  lands.  Every 


(/)  56  &  57  Viet.  c.  73,  s.  17  (8). 
(g)  Lewis  v.  Pook,  [1898]  1  Q.  B.  164. 
(h)  Tithe  Act,  1836,  s.  29  ;  and  see  ante, 
(i)  Tithe  Act,  1860,  s.  41. 
(i)  Tithe  Act,  1839  s.  19. 
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such  agreement  is  to  be  made  under  the  hands  and  seals  of  the 
land  owner  and  tithe  owner,  and  to  contain  all  such  particulars 
as  are  required  to  be  contained  in  a  parochial  agreement  for 
giving  land  instead  of  rent-charge  ;  and  the  same  restrictions 
as  to  the  quantity  of  land  to  be  given,  and  as  to  the  necessity 
of  consent  and  confirmation  by  parties,  are  equally  applicable 
to  either  case  (k). 

It  was  in  the  first  instance  directed  that  the  Commissioners 
should  satisfy  themselves  as  to  the  title  of  the  lands  thus  agreed 
to  be  given  (I)  ;  but  this  appears  now  to  be  unnecessary,  for  it  has 
been  enacted,  that  where  any  land  has  been  or  may  be  taken  by 
any  ecclesiastical  tithe  owner  under  any  agreement  by  virtue 
of  these  Acts,  such  land  shall,  upon  the  confirmation  of  any  such 
agreement,  vest  absolutely  in  such  tithe  owner  and  his  succes- 
sors free  from  all  claims  upon  it,  and  without  being  subject  to 
any  question  as  to  any  right,  title,  or  claim  thereto,  or  affecting 
the  same  (m).  The  Commissioners  are  to  cause  to  be  inserted 
in  or  indorsed  upon  every  such  agreement  the  amount  of 
the  rent-charge  instead  of  which  such  land  was  given,  and 
the  lands  upon  which  the  same  was  chargeable,  and  every 
person  who  would  have  been  entitled  to  recover  any  such 
land  given  instead  of  rent-charge,  or  any  rents  or  profits 
issuing  out  of  such  land,  shall  be  entitled  instead  to  recover 
against  the  parties  who  may  have  given  such  land  instead 
of  rent-charge,  his,  her,  or  their  heirs,  executors,  or  adminis- 
trators, by  way  of  damages,  in  an  action  on  the  case,  such 
compensation  as  he  or  she  may  be  entitled  to  for  any  loss 
f  thereby  sustained,  and  such  damages  and  all  costs  and  expenses 
"  awarded  to  the  plaintiff  in  such  action,  shall  forthwith  attach 
upon  and  be  payable  out  of  the  lands  exonerated  by  such 
agreement  (m). 

It  would  appear  to  follow  from  this  enactment,  that  lands  in 
the  hands  of  a  bond  fide  purchaser  without  notice  of  any  incum- 
brance,  and  indeed  upon  which  no  incumbrance  existed,  might 
be  charged  with  the  payment  of  these  damages,  although 
the  owner  would  have  been  no  party  to  the  action,  and 
would  perhaps  have  known  nothing  of  its  commencement  ; 
this  enactment,  therefore,  renders  it  necessary  or  at  least 
advisable  for  any  party  purchasing  or  advancing  money  en 
mortgage  of  lands  which  have  been  exonerated  from  tithe 
rent-charge  by  other  lands  given  in  lieu  of  them,  to  investigate 
and  be  satisfied  with  not  only  the  title  of  those  lands,  but  also 
the  title  of  those  by  the  giving  of  which  the  others  were 
exonerated. 

All  corporations,  whether  sole  or  aggregate,  and  all  trustees  or 
feoffees  for  any  charitable  purpose,  who  would  otherwise  be 
restrained  from  alienation,  are  empowered  to  make  valid  con- 


Title  of  lands 
given  in  ex- 
change. 


Remedy  for 
the  party  who 
would  have 
been  entitled 
to  recover  the 
lands. 


Effect  of  this 
upon  pur- 
chasers. 


Corporations, 
&c.,  may  con- 
vey lands  for 
this  purpose. 


(k)  Tithe  Act,  1836,  s.  62 

(I)  Sect.  30. 

(m)  Tithe  Act,  1839,  s.  20. 
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veyances  and  assurances  of  lands,  and  to  enter  into  all  necessary 
agreements  for  the  giving  lands  instead  of  tithes  (n). 

An  agreement  for  giving  land  instead  of  tithe  rent-charge,  as 
soon  as  it  has  been  confirmed  by  the  Commissioners,  is  to 
operate  as  a  conveyance  of  such  land  to  the  tithe  owner  ;  and 
when  conveyed  it  is  to  vest  in  and  be  deemed  to  be  holden  by 
him  upon  such  uses  and  trusts  in  every  respect  as  the  tithes 
or  tithe  rent-charge  in  exchange  for  which  it  has  been  given  ; 
and,  for  the  purpose  of  making  and  completing  such  agreement, 
all  persons  under  legal  disability,  such  as  minors,  idiots, 
lunatics,  femes  covert,  persons  beyond  sea,  &c.,  are  by  their 
guardian,  committee  of  estate,  husband  or  attorney  respectively, 
or  in  default  thereof  by  such  person  as  the  Commissioners  may 
nominate  for  that  purpose,  and  whom  the  Act  empowers  them 
to  nominate  under  their  hands  and  seal,  empowered  to  convey 
lands  (o). 

Under  these  provisions  the  land  owner  could  not  by  giving 
lands  in  lieu  of  his  vicarial  tithe  free  his  lands  from  the  liability 
to  the  rectorial  tithes  or  the  converse  ;  and  it  was  therefore 
enacted  by  a  subsequent  statute  (p) ,  that  any  tithe  owner,  with 
the  consent  of  the  patron  and  ordinary  in  the  case  of  spiritual 
tithes,  subject  to  the  restriction  as  to  quantity  before  mentioned 
and  to  the  approval  of  the  Commissioners,  might  agree  for  the 
assignment  to  any  other  owner  of  tithes  issuing  out  of  the  same 
lands  of  so  much  of  his  tithes  arising  within  the  same  parish, 
or  of  the  rent-charge  agreed  to  be  paid  in  lieu  thereof,  as  should  be 
an  equivalent  for  the  tithes  belonging  to  such  other  tithe  owner 
issuing  out  of  the  same  lands,  or  for  the  rent-charge  agreed  to, 
be  paid  in  lieu  thereof,  for  the  purpose  of  enabling  any  land 
owner  to  free  his  lands  or  any  part  thereof  from  both  rectorial 
and  vicarial  tithes  or  rent-charge  ;  and  such  agreement  is  to  be 
carried  into  effect  by  an  award  or  supplemental  award. 

Where  any  agreement  may  have  been  made  before  the  Tithe 
Commutation  Act  for  giving  land  or  money,  or  both,  in  lieu  of 
tithes,  which  may  have  no  legal  validity,  but  which  nevertheless 
appears  fair  to  the  Commissioners,  the  latter  are  empowered  to 
confirm  it,  and  also  to  make  an  award  for  such  rent-charge  as 
with  such  land  or  money,  or  both,  will  be  a  fair  equivalent,  and, 
subject  to  such  confirmation  and  award,  to  extinguish  the  right 
of  the  tithe  owner  to  such  tithe  or  to  rent-charge  other  than 
that  awarded  to  him  over  and  above  such  land  or  money  (q) . 

It  must  be  remembered  that  what  is  here  said,  unlike  the  mode 
by  which  the  commutation  of  tithes  to  tithe  rent-charge  is 
directed,  is  not  of  temporary  interest,  but  that  at  any  time 
during  the  continuance  of  the  tithe  commission  it  may  be 
effected,  provided  the  directions  here  mentioned  are  observed. 


(n)  Tithe  Act,  1839,  s.  21,  extended  by  Tithe  Act,  1840,  s.  17,  to  cover  church- 
wardens, overseers  and  trustees  and  feoffees  of  parish  property. 
(o)  Tithe  Act,  1836,  s.  31. 
(p)  Tithe  Act,  1842,  s.  6, 
(?)  Tithe  Act,  1842,  s.  7;  Tithe  Act,  1860,  s.  40. 
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SECTION  6. 
f  the  Merger  and  Redemption  of  Tithes  and  Tithe  Rent-charge. 
(1)  Merger. 

Formerly,  even  where  the  tithe  owner  was  also  owner  in  fee 
simple  of  the  lands  out  of  which  the  tithes  were  issuing,  there 
was  no  mode  by  which  a  merger  or  extinguishment  of  them 
might  be  effected.  Impropriate  tithes  were  still  kept  distinct 
from  the  land,  and,  notwithstanding  unity  of  possession,  they 
were  held  under  separate  titles.  It  was,  however,  provided  by 
the  Tithe  Act,  1836  (p),  that  it  shall  be  lawful  for  any  person 
seised  in  possession  of  an  estate  in  fee  simple  or  fee  tail  of  any 
tithes,  or  rent-charge  in  lieu  of  tithes,  by  any  deed  or  declaration 
under  his  hand  and  seal,  to  be  made  in  such  form  as  the  Com- 
missioners should  approve,  and  to  be  confirmed  under  their 
seal,  to  release,  assign,  or  otherwise  dispose  of  the  same,  so  that 
the  same  might  be  absolutely  merged  and  extinguished  in  the 
freehold  and  inheritance  of  the  lands  on  which  the  same  should 
have  been  charged:  It  was  afterwards  thought  desirable  con- 
siderably to  extend  this  power  of  merging  tithe  and  tithe  rent- 
charge  ;  and  it  was  accordingly  enacted  that  any  person  or 
persons  who  should,  either  alone  or  together  (q),  be  seised  of  or 
have  the  power  of  acquiring  or  disposing  of  the  fee  simple  in 
possession  of  any  tithes  or  rent-charge  in  lieu  of  tithes,  and  this 
whether  entitled  at  law  or  in  equity  only  (r),  by  any  deed  or 
declaration  under  his  or  their  hand  and  seal,  or  hands  and  seals, 
to  be  made  in  such  form  as  the  Commissioners  should  approve, 
and  confirmed  under  their  seal,  might  convey,  appoint  or  other- 
wise dispose  of  the  same,  so  that  the  same  might  be  absolutely 
merged  and  extinguished  in  the  freehold  and  inheritance  of  the 
lands  out  of  or  on  which  the  same  should  have  been  issuing  or 
charged  (s). 

Every  such  deed  or  declaration  is  to  be  valid  and  effectual  for 
that  purpose,  although  the  same  may  not  be  executed  or  made  in 
the  manner  or  with  the  formalities  which  would  have  been 
essential  to  its  validity  if  the  Act  had  not  been  passed  (s). 

In  cases  where  tithe  or  tithe  rent-charge,  and  the  lands  out  of 
which  it  is  payable,  are  settled  to  the  same  uses,  the  tenant  for  life 
in  possession  is  by  the  Act  empowered  to  merge  and  extinguish 
them  in  like  manner  and  form  as  in  the  cases  last  mentioned  (t). 

The  provisions  for  the  merger  of  tithe  and  tithe  rent-charge 
extend  not  only  to  freehold,  but  to  all  lands,  though  they 
should  be  copyhold  of  inheritance,  or  for  lives,  or  of  customary 
tenure,  or  of  any  other  tenure  subject  to  arbitrary  fine,  or  of 
any  other  tenure  whatsoever  (u). 

(p)  6  &  7  Will.  4,  c.  71,  s.  71. 

(q)  As  where  there  are  a  tenant  for  life  and  a  tenant  in  tail  in  remainder. 

(r)  9  &  10  Viet.  c.  73,  s.  19. 

(s)  1  &  2  Viet.  c.  64,  s.  1. 

(0  Sect.  3. 

(u)  1  &  2  Viet.  c.  64,  s.  4  ;  5  &  6  Viet.  c.  54,  s.  20. 
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Charges  on  By  the  Tithe  Act,  1839  (v),  it  is  provided  that  where  any 

merged  tithes,  tithe  or  tithe  rent-charge  has  been  or  shall  be  merged,  the  lands 
in  which  such  merger  shall  take  effect  shall  be  subject  to  any 
charge,  incumbrance  or  liability  to  which  the  tithe  or  tithe 
rent-charge  was  subject  previous  to  the  merger  ;  and  that  any 
such  charge,  incumbrance  or  liability  shall  have  priority  over 
any  charge  or  incumbrance  existing  upon  the  lands  at  the  time 
of  such  merger  taking  effect,  but  only  to  the  extent  of  the  value 
of  such  tithe  or  tithe  rent-charge  ;  and  such  lands  and  the 
owners  of  them  are  made  liable  to  the  same  remedies  for  the 
recovery  of  any  payment,  and  the  performance  of  any  duty  in 
respect  of  such  charge,  incumbrance  or  liability,  or  of  any 
penalty  or  damages  for  non-payment  or  non-performance 
thereof  respectively,  as  the  tithe  or  tithe  rent-charge,  or  the 
owner  thereof  for  the  time  being,  were  or  was  liable  to  previous 
to  such  merger. 

All  incumbrances,  therefore,  upon  the  tithe  or  tithe  rent- 
charge,  which  is  or  may  be  merged,  are  not  only  kept  on  foot, 
but  directed  to  be  the  first  charge  on  the  land,  so  that  incum- 
brances upon  tithe  or  tithe  rent-charge  which  has  been  merged 
appear  to  be  in  a  better  position  than  before. 

It  will  be  a  consequence  of  the  provision  before  mentioned, 
viz.,  that  the  lands  are  to  be  charged  only  to  the  extent  of  the 
value  of  the  tithe  or  tithe  rent-charge  merged  in  them,  that 
where  there  are  incumbrances,  the  tithes  should  be  commuted 
for  an  equivalent  rent-charge  before  any  merger  takes  place, 
in  order  to  preserve  evidence  of  what  is  the  extent  of  such 
value. 

Charges  may  Every  person  entitled  to  exercise  the  above  powers  for  the 
merger  °*  tithe  and  tithe  rent-charge  in  land  may,  with  the 
"  consent  of  the  Commissioners  under  their  hands  and  seal,  and 
of  the  person  to  whom  the  lands  in  which  such  merger  shall  take 
effect  shall  belong,  either  by  the  deed  or  declaration  by  which 
the  merger  is  effected,  or  by  any  other  instrument  made  as  the 
Commissioners  shall  approve,  specially  apportion  the  whole  or 
any  part  of  any  such  charge,  incumbrance  or  liability  affecting 
the  tithe  or  rent-charge  merged  or  proposed  to  be  merged  upon 
any  part  of  the  lands  in  which  the  merger  is  effected,  or  upon 
any  other  lands  of  the  same  person  held  under  the  same  title, 
and  for  the  same  estate  in  the  same  parish  :  or  upon  the  several 
closes  or  portions  of  such  lands  ;  or  according  to  an  acreable 
rate  upon  lands  of  different  quality,  in  such  manner  and  pro- 
portion, and  to  the  exclusion  of  such  of  them,  as  the  person 
intending  to  merge  the  same  may  by  any  deed  or  declaration 
direct.  But  no  land  shall  be  so  exclusively  charged,  unless  its 
value  in  the  opinion  of  the  Commissioners  shall  be  at  least  three 
times  the  value  of  the  amount  of  the  charge,  incumbrances,  or 
liability  charged  thereon,  over  and  above  all  other  charges  and 
incumbrances,  if  any,  affecting  the  same  (x). 

(v)  2  &  3  Viet.  c.  62,  s.  1. 
(a    Sect.  2. 
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All  the  before-mentioned  provisions  for  the  merger  of  tithe  Merger  in 
and  tithe  rent-charge  are  made  to  extend  to  glebe  or  other  land  £lebe  lands. 
in  all  cases  where  the  same,  and  the  tithes  or  tithe  rent-charge 
thereof,  belong  to  the  same  person  in  virtue  of  his  benefice,  or 
of  any  dignity,  office,  or  appointment  held  by  him  ;    and  this 
will  in  many  cases  supersede  the  necessity  of  apportioning  a 
contingent,  or  what  we  have  before  called  a  dormant,  rent- 
charge  upon  glebe  lands  (y). 

In  the  case  of  copyhold  lands  subject  to  an  arbitrary  fine,  a  Where  copy- 
fine  equal  to  two  years'  improved  annual  value  may  be  imposed.  h^4s  are 
It  is  provided,  therefore,  that  where  tithe  or  tithe  rent-charge  is  arbitTary^ne, 
merged  in  such  copyhold  lands,  its  value  is  to  be  deducted  in  &c. 
estimating  the  improved  annual  value  of  the  lands.     For  this 
purpose  there  is  to  be  indorsed  on  the  deed  or  declaration  by 
which  the  merger  is  effected,  a  certificate  under  the  hands  and 
seal  of  the  Commissioners,  setting  forth  the  annual  value  of  the 
tithe  or  tithe  rent-charge  so  merged  ;  and  the  production  of  such 
deed  or  instrument,  or  a«  duplicate  thereof  with  the  certificate 
indorsed  or  of  an  office  copy  of  such  deed  or  instrument  and 
certificate  indorsed  thereon,  shall  be  sufficient  evidence  of  the 
annual  value  of  such  merged  tithe  or  tithe  rent-charge  (z). 

The  power,  therefore,  of  merging  tithe  or  tithe  rent-charge  Extent  of  the 
now  extends  to  all  cases  where  there  is  unity  of  possession  and  ^eweg to 
unity  of  title,  for  an  estate  for  life  or  any  greater  estate,  or  where 
any  two  persons  jointly  have  the  power  of  acquiring  such  estate. 
Declarations  of  merger  are  exempted  from  stamp  duty  (a).  No  stamp 

(2)  Redemption  (aa). 

Provision  has  also  been  made  in  various  Tithe  Acts  from  Redemption. 
1836  to  1918  (b)  whereby  in  certain  cases  tithe  rent-charge  can  be 
redeemed.     This  may  be  done  in  the  following  circumstances  : — 

(1)  If  lands  charged  with  rent-charges  under  an  apportion-  Small  plots. 
ment  are  divided  for  building  or  other  purposes  into  numerous 

plots,  so  that  no  further  apportionment  can  be  conveniently 
made,  the  Commissioners  may,  if  they  see  fit,  upon  the  applica- 
tion of  any  one  owner  and  without  the  consent  of  the  other 
owners  or  of  the  owner  of  the  rent-charge,  or  upon  the  applica- 
tion of  the  owner  or  of  the  person  for  the  time  being  entitled 
to  the  receipt  of  the  rent-charge,  and  without  limitation  as  to 
the  amount  thereof,  direct  that  such  rent-charge  shall  be 
redeemed  by  the  owners  of  the  lands  chargeable,  within  a  time 
specified  (c). 

(2)  In  all  cases  where  land  charged  with  rent-charge  in  lieu  Land  taken 

(y)  2  &  3  Viet.  c.  62,  s.  6. 

(z)  Sect.  7. 

(a)  7  Will.  4  &  1  Viet.  c.  69,  s.  12,  as  amended  by  subsequent  Acts  (1838,  s.  2 ; 
1839,  s.  6  ;  1842,  s  20  ;  1846,  s.  19). 

(aa)  For  the  fees  chargeable  on  redemption  and  certain  other  matters  see 
W.  N.  (1900  143. 

(6)  The  principal  Acts  concerned  are  those  of  1846  (9  &  10  Viet.  c.  73),  1860  (23 
&  24  Viet.  c.  93),  1878  (41  &  42  Viet.  c.  42),  and  1918  (8  &  9  Geo.  5,  c.  54).  The  first 
three  are  to  be  read  together  :  Tithe  Acts,  1860,  s.  38  ;  1878,  s.  6. 

(c)  Tithe  Acts,  1860,  s.  32  ;  1878,  s.  5. 
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under  II, 
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Total  rent- 
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Erroneous 
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of  tithes  is  taken  for  any  of  the  following  purposes,  that  is  to 
say  : — 

The  building  of  any  church,  chapel,  or  other  place  of  public 
worship  ; 

The  making  of  any  cemetery  or  other  place  of  burial  ; 
The  erection  of  any  school  under  the  Elementary  Education 

Act; 

The  erection  of  any  town  hall,  court  of  assize,  gaol,  lunatic 
asylum,  hospital,  or  any  other  building  used  for  public 
purposes,  or  in  the  carrying  out  of  any  improvements 
under  the  Artizans  Dwellings  Act,  1875  ; 
The  formation  of  any  sewage  farm  under  the  provisions  of 
the  Sanitary  Acts,  or  the  construction  of  any  sewers,  or 
sewage  works,  or  any  gas  or  water  works  ; 
Or  the  enlarging  and  improving  the  premises  or  buildings 
occupied    or    used    for    any    of    the    above-mentioned 
purposes  ; 

the  person  or  persons  proposing  to  carry  out  the  above-men- 
tioned works,  buildings,  or  improvements  shall,  as  soon  as  the 
said  person  or  persons  are  in  possession  of  the  land,  and  before 
the  land  is  applied  to  any  of  the  purposes  aforesaid,  apply  to 
the  Tithe  Commissioners  to  order  the  redemption  of  the  rent- 
charge  (d). 

(3)  Whenever  land  has  been  charged  with  a  rent-charge  not 
exceeding  11. ,  the  Commissioners  shall  upon  the  application  of 
the  owner  of  the  land,  and  may  if  they  see  fit  on  the  application 
of  the  person  entitled  to  the  rent-charge,  order  redemption  (e). 

(4)  Whenever  land  has  been  charged  with   a  rent-charge 
exceeding  11.,  the  Commissioners  shall  on  the  application  of 
the  owner  of  the  land  charged,  and  without  the  consent  of  the 
owner  of  the  rent-charge,  order  redemption  (/). 

(5)  Where  under  any  confirmed  apportionment,  the  whole 
amount  of  the  rent-charge  with  which  the  lands  of  any  owner  are 
charged  does  not  exceed  twenty  shillings,  such  land  owner,  with 
consent  of  the  tithe  owner,  may  redeem  such  rent-charge  by 
payment  of  a  sum  twenty-four  times  its  amount  ;    but  such 
redemption  is  not  to  affect  or  extinguish  any  extraordinary 
rent-charge  which  would  become  payable  on  any  change  of 
cultivation  (g). 

(6)  Where  a  rent-charge  has  been  erroneously  apportioned  on 
lands  not  chargeable,  instead  of  making  a  new  apportionment, 
the  land  owners  charged  with  the  residue  of  the  aggregate  rent- 
charge  of  the  parish  may  redeem  the  portion  of  rent-charge  so 
erroneously  apportioned,  by  payment  of  a  sum  twenty-four 


(d)  Tithe  Act,  1878,  s.  1.     The  application  may  be  signed  by  the  secretary  of  the 
company  or  the  clerk  of  the  board  or  corporation  concerned  :  sect.  2. 

(e)  Sect.  3  ;  Tithe  Act,  1918,  s.  3. 

(/)  Tithe  Act,  1918,  s.  3.  In  this  and  the  preceding  case  (3)  the  redemption  at  the 
instance  of  the  land  owner  may  be  refused  ''  owing  to  any  exceptional  circum- 
stances." 

(g)  Tithe  Act,  1846,  s.  5. 
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times  the  amount,  after  which  redemption  the  remainder  of  the 
apportionment  is  to  be  valid  (h). 

(7)  Rent-charge  charged  upon  commons  may  be  redeemed  at  Commons, 
the  instance  of  the  majority  in  value  of  the  persons  liable  at  a 
meeting  to  be  convened  by  the  Commissioners  (i). 

The  consideration  money  payable  on  any  redemption  under 
the  Tithe  Acts,  1836  to  1918,  has  been  standardised  by  the  Act 
of  1918  (k),  which  enacts  that,  in  lieu  of  the  amounts  authorised 
by  the  older  Acts,  it  shall  be  such  an  amount  as  may  be  agreed  By  agreement. 
by  the  owners  of  the  land  and  of  the  rent-charge,  or  failing 
agreement,  may  on  the  application  of  the  rent-charge  owner  or 
the  owner  of  the  land,  or  any  part  thereof,  be  determined  by 
the  Ministry  of  Agriculture  to  be  fair  compensation  (k). 

The  agreement  may  provide,  or  in  the  case  of  an  application  Annuity, 
for  redemption  made  on  or  before  the  1st  of  January,  1921, 
the  Ministry  may,  on  the  application  of  a  land  owner,  determine, 
that  the  consideration  money  be  discharged  by  an  annuity  for 
not  exceeding  fifty  years,  consisting  of  interest  at  a  rate  not 
exceeding  5  per  cent,  and  a  sinking  fund  at  compound  interest 
not  exceeding  4  per  cent.  Spiritual  owners  of  rent-charge 
require  the  consent  of  Queen  Anne's  Bounty  to  the  agreement, 
and  persons  not  empowered  to  sell  without  the  consent  of  some 
other  person  require  that  consent  to  the  agreement  (k). 

The  method  prescribed  by  the  Act  of  1918  for  the  ascertain- 
ment of  compensation  by  the  Ministry  of  Agriculture  is  of  the 
greatest  importance,  as  it  now  governs  all  redemption  calcula- 
tions. It  is  as  follows  : — 

1.  The  Ministry  shall  estimate  the  annual  sum  payable 
in  perpetuity  which  is  equal  to  the  variable  rent-charge 
payable  under  the  Tithes  Acts,  1836  to  1891,  as  amended  by 
this  Act,  and  the  sum  so  estimated  is  in  this  schedule 
referred  to  as  the  gross  annual  value. 

2.  The  compensation  for  redemption  shall  be  such  sum 
as  in  the  opinion  of  the  Ministry  is  sufficient,  after  payment 
of  the  cost  of   investment,  to  produce  when  invested  in 
Government  securities  a  permanent  annuity  equal  to  the 
gross  annual  value  after  deducting  from  that  value  the 
average  amount  paid  or  payable  by  the  tithe  owner  in 
respect  of  the  rent-charge  for  the  three  years  (I)  immediately 
preceding  the  date  of  the  application  to  redeem  on  account 
of  rates   and    land    tax    and    such   sum,  not    exceeding 
2  J  per  cent,  of  the  gross  annual  value,  as  in  the  opinion  of 
the  Ministry  represents  the  necessary  cost  of  collection  of 
the  rent-charge. 

3.  For  the  purpose  of  the  redemption  of  a  rent -charge 
for  the  redemption  of  which  an  application  is  made  on  or 

(h)  This  appears  to  be  the  combined  effect  of  the  Tithe  Acts,  1846,  ss.  3,  4  ; 
1847,  ss.  3,  4  ;   1860,  s.  33. 
(i)  Tithe  Act,  1860,  s.  20. 
(k)  Tithe  Act,  1918  (8  &  9  Geo.  5),  s.  4. 
(I)  It  is  held  by  the  Ministry  of  Agriculture  that  this  means  calendar  years. 


Method  to  be 

adopted 

generally. 


314 


OF   TITHES   AND    TITHE    RENT-CHARGE. 


Objections 
be  heard. 


to 


Certificate 
final. 


Payment. 


Special 
provisions. 


before  the  first  day  of  January,  nineteen  hundred  and 

twenty-one,   the   gross   annual  value   of  the  rent-charge 

shall  be  the  original  commuted  amount  thereof,  and  the 

compensation   shall   be    twenty-one    times    that    amount 

after  such  deductions  therefrom  as  aforesaid  (m). 

Before  the  Commissioners  order  the  compulsory  redemption 

of  any  rent-charge  they  must  give  notice  of    their  intention, 

and  specify  a  time  within  which  objections  in  writing  may  be 

signified  to  them,  which  objections  are  to  be  considered  by 

them  (n).     This  provision  remains  in  force,  and  appears  to  be 

still  applicable  in  cases  where  the  Commissioners  have  power 

to  order  redemption  on  the   application  of  one  or  some  only 

of   the    parties.     Where,    however,    the    application   is   under 

sect.  3  of  the  Act  of  1918,  it  does  not  appear  that  any  question 

can  arise  save  as  to  payment  by  annuity. 

The  Commissioners  are  to  certify  the  amount  of  consideration 
money  paid  for  redemption,  and  such  certificate,  which  is  to 
contain  a  statement  as  to  the  payment  of  the  money,  is  to  be 
final  and  conclusive.  Copies  are  to  be  deposited  and  supplied 
as  in  the  case  of  apportionments  (o). 

Payment  or  tender  to  an  owner  in  fee  simple  is  to  be  deemed 
a  due  payment.  The  consideration  money  for  redemption 
payable  to  any  ecclesiastical  tithe  owner  is  to  be  paid  to  the 
governors  of  Queen  Anne's  Bounty,  and  applied  by  them  as 
money  in  their  hands  for  the  augmentation  of  such  benefice  or 
cure  should  by  law  and  according  to  their  rules  be  applied  (p). 
There  are  various  special  provisions  in  connection  with  pay- 
ment : — 

1.  In  the  case  of  owners  under  disability  (q)  ; 

2.  Whereby  the  Ministry  have  power  to  require  a  statutory 
declaration  as  to  title  from  the  owner  of  the  rent-charge, 
failing  which  the  money  may  be  paid  into  court  (r]  ; 

3.  For  assessing  the  amount  on  the  several  owners  of  the 
land  charged  (s)  ; 

4.  For  enforcing  payment  if  necessary  by  a  charge  on  land  (t} : 

5.  Whereby  limited  owners  may  charge  the  money  on  the 
land  (u). 

The  Extraordinary  Tithe   Redemption  Act,  1886  (v),  makes 

(m)  Tithe  Act,  1918,  s.  4  (1)  and  First  Schedule.  The  new  basis  of  calculation  is 
much  more  favourable  to  the  land  owner  than  were  the  old  provisions,  and  as  a 
result  redemption  has  taken  place  during  the  last  few  years  on  a  far  larger  scale  than 
previously. 

(n)  Tithe  Act,  1860,  s.  35. 

(o)  Tithe  Act,  1846,  ss.  6,  12. 

(p)  Sects.  7,  8;  and  cf.  as  to  annuities  payable  to  Queen  Anne's  Bounty 
Tithe  Act,  1918,  s.  4  (2). 

(q)  Tithe  Act,  1846,  ss.  9,  10. 

(r)  Tithe  Act,  1918,  s.  8. 

(s)  Tithe  Act,  1860,  s.  39.  Redemption  money  is  within  sect.  10  (4)  of  the  Tithe 
Act,  1891  :  H.  v.  Essex  County  C-.jurt  Judge  (or  Paterson),  [1895]  1  Q.  B.  31 ;  and 
see  post,  p.  326. 

(t)  Tithe  Act,  1918,  s.  6. 

(u)  Tithe  Acts,  1846,  s.  11  ;  1918,  s.  5  and  schedule. 

(v)  49  &  50  Viet.  c.  54,  ante,  p.  304. 
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provision  for  the  redemption  of  the  special  rent-charge  estab- 
lished by  that  Act  in  lieu  of  the  extraordinary  charge  on  certain 
special  cultivation. 

The  owner  or  any  person  interested  in  any  land  subject  to 
this  special  rent-charge  may  redeem  it  at  any  time  (w).  Where 
the  person  entitled  to  the  charge  is  the  incumbent  of  a  benefice, 
the  capital  value  (x)  is  to  be  paid  to  Queen  Anne's  Bounty  to 
be  held  or  applied  for  the  benefit  of  the  incumbent  for  the  time 
being  as  if  it  were  ordinary  rent-charge  redemption  money  (y}. 
Where  the  person  is  absolutely  entitled  to  the  special  rent- 
charge  in  fee  simple  in  possession,  or  is  empowered  to  dispose 
of  it  absolutely  or  to  give  an  absolute  discharge  for  the  capital 
value,  the  capital  value  or  any  less  sum  agreed  on  may  be 
paid  or  tendered  to  him  after  giving  him  a  month's  notice  (z). 
In  any  other  case,  the  capital  value  may  be  paid  into  the  Bank 
of  England,  and  is  applicable  to  the  like  purposes  and  may  be 
dealt  with  in  like  manner  as  if  it  were  money  paid  in  under  the 
Tithe  Acts  (a).  On  proof  of  payment  or  tender  as  above  the 
Commissioners  are  to  certify  that  the  charge  is  redeemed,  and 
their  certificate  is  final  and  conclusive  (6).  There  are  special 
provisions-  as  regards  raising  the  redemption  money  in  the 
case  of  settled  land  (c). 

Provision  has  also  been  made  (d)  for  the  redemption  of  corn 
rents  under  special  Acts  (e). 


Redemption 
of  rent-charge 
under  Extra- 
ordinary 
Tithe  Re- 
demption 
Act,  1886, 


and  of  corn 
rents  under 
special  Acts. 


SECTION  7. 

Of  the  Rates  and  Assessments  to  ivhich  Tithes  and  Tithe 
Rent-charge  are  liable. 

By  the  Tithe  Act,  1836,  the  Commissioners  were  directed  to 
estimate  the  value  of  tithes  for  the  purpose  of  commutation 
without  making  any  deduction  therefrom  on  account  of  any 
parliamentary,  parochial,  county,  or  other  rates,  charges  and 
assessments,  to  which  tithes  are  liable  ;  and  whenever  the  tithes 
shall  have  been  demised  or  compounded  for  on  the  principle 
of  the  rent  or  composition  being  paid  free  from  all  such  rates, 
charges,  and  assessments,  or  any  part  thereof,  the  Commis- 
sioners were  to  regard  that  circumstance,  and  to  make  such 
addition  on  account  thereof  as  should  be  an  equivalent  (/). 
A  regard  to  this  circumstance  was  in  fact  very  generally 

(w)  49  &  50  Viet.  c.  54,  s.  5  (1). 

(x)  49  &  50  Vicb.  c.  54,  ante,  p.  304. 

(y)  Sect.  5  (2). 

(z)  Sect.  5  (3). 

(a)  Sect.  5  (4).  The  costs  of  obtaining  an  order  of  the  court  for  the  investment  of 
the  redemption  monies  are  payable  by  the  land  owner  :  In  re  Graham-Wigan,  [1911] 
2  Ch.  438. 

(6)  Sect.  5  (5). 

(c)  Sect.  6. 

(d)  Tithe  Rent-charge  Redemption  Act,  1885  (48  &  49  Viet.  c.  32) ;  Tithe  Act, 
1918,  s.  10  and  schedule. 

(e)  Vide  ante,  p.  296. 

(/)  6  &  7  Will.  4,  c.  71,  s.  37. 
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necessary,  for  in  most  of  the  agricultural  parishes  the  valuation 
of  tithes  had  always  proceeded  upon  the  principle  of  deducting 
from  the  amount  to  be  paid  the  estimated  amount  of  the  rate  ; 
and  this  latter,  being  retained  by  the  occupier,  was  a  compen- 
sation to  him  for  the  larger  amount  of  rate  assessed  upon  the 
land  held  by  him,  in  consequence  of  no  rate  being  actually  paid 
upon  the  tithes.  This  system,  although  irregular  and  informal, 
was  probably  found  convenient,  and  worked  no  injustice,  so 
long  as  the  parish  was  entirely  agricultural,  and  nothing  rated 
but  the  land.  But  in  parishes  partly  agricultural  and  partly 
manufacturing,  or  where  large  houses  were  subjected  to  a  heavy 
portion  of  the  rate,  the  injustice  and  inconvenience  of  such  a 
system  were  obvious  ;  for  the  land  thereby  enjoyed  a  benefit 
to  which  it  was  not  properly  entitled,  there  being  nothing  to 
compensate  the  householder  and  the  manufacturer  for  the 
increased  amount  of  rate  which  they  had  to  pay  in  consequence 
of  the  exemption  of  the  tithe.  The  system  nevertheless  con- 
tinued to  be  very  common  up  to  the  time  of  the  commutation 
of  tithes  ;  so  much  so,  that  in  many  instances  the  liability  of 
tithe  to  the  payment  of  any  rates  had  been  overlooked  or 
forgotten,  and  many  of  the  parochial  agreements  first  made  and 
sent  to  the  Commissioners  contained  no  notice  of  or  provision 
for  the  rates,  and  were  consequently  returned  by  them,  in  order 
that  the  sum  equivalent  to  the  rates  might  be  added  (g). 
Rent-charge  The  rent-charge  now  payable  instead  of  tithes  is  to  be  subject 
same  ratesT t0  ^°  a^  Pai>liamentary,  parochial,  and  county  and  other  rates, 
*&™&s  tithe  charges,  and  assessments,  in  like  manner  as  the  tithes  commuted 
formerly.  f or  such  rent-charge  had  theretofore  been  subject  (h)  ;  "rates" 
being  defined  for  the  purpose  of  sect.  6  of  the  Tithe  Act,  1891  (i), 
to  mean  a  poor  rate,  highway  rate,  general  district  rate,  borough 
rate,  and  every  other  rate  assessed  on  an  owner  of  tithe  rent- 
charge  by  a  public  authority  for  public  purposes.  It  is  therefore 
necessary  to  inquire  fully  to  what  rates  and  charges,  in  what 
manner,  and  in  what  proportions,  tithes  were  subject  previously 
to  the  commutation. 

Rates  and  With  respect  to  the  original  liability  of  tithes  to  temporal 

toSwhichntf  charges,  independently  of  any  charges  that  might  be  imposed  on 
tithe  was  them  by  statute,  it  is  laid  down  by  Lord  Coke,  "  Nullus  pro 
decimis  quce  sunt  spirituals  de  aliqud  reparatione  pontis  sen 
aliquibus  oneribus  temporalibus  onerari  debet."  But  he  adds, 
that  if  at  that  day  tithes  were  in  the  hands  of  temporal  men, 
they  are  by  reason  of  them  contributory  to  temporal  charges. 
The  exemption  at  common  law  therefore  was  not  on  account  of 
the  peculiar  kind  of  property,  as  incorporeal  hereditaments,  but 
as  being  property  held  by  ecclesiastics,  and  was  probably  by 
virtue  of  the  chapter  of  Magna  Charta,  "  Quod  libera  sit  ecclesia." 
We  derive,  however,  but  little  information  from  the  common 
law  on  this  subject,  for  nearly  all  the  burdens  of  a  public  nature 

(g)  See  Report  of  the  Tithe  Commissioners  dated  November  1st,  1837. 
(h)  6  &  7  Will.  4,  c.  71,  s.  69. 
(i)  54  &  55  Viet.  c.  8,  s.  6  (4). 
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to  which  real  estates  are  subject  have  been  imposed  by  Act  of 
Parliament.  This  common  law  privilege,  however,  has  ceased 
to  be  of  any  value,  owing  to  statutory  enactments. 

The  first  charge  imposed  upon  real  property  by  Act  of  Parlia-  Poor  rate. 
ment  was  the  poor  rate,  created  by  43  Eliz.  c.  2  (k),  by  which  it 
was  enacted,  that  competent  sums  should  be  raised  by  the 
taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  of 
every  occupier  of  lands,  houses,  tithes  impropriate,  propriations 
of  tithes,  coal  mines,  or  saleable  underwoods  in  the  parish,  for 
the  purposes  therein  specified  ;  and  it  has  long  since  been  fully 
established,  that  by  virtue  of  these  words  all  tithes  are  rateable 
to  the  poor  (I). 

In  many  parishes,  even  up  to  the  time  of  the  commutation 
of  tithes,  no  poor  rate  had  ever  been  paid  in  respect  of  them, 
and  in  many  others,  although  it  had  been  allowed  for  in  the 
valuation,  that  circumstance  appeared  to  have  been  unknown 
to  and  overlooked  both  by  the  tithe  owner  and  the 
parishioners  (m).  It  may  therefore  be  said  that  it  is  only 
since  the  passing  of  the  Tithe  Act,  1836,  that  the  rating  of 
tithe  to  the  poor  has  been  generally  well  understood  and 
uniformly  enforced. 

It  being  established  that  the  incumbent  is  rateable  to  the  poor 
in  respect  of  his  tithes,  it  follows  that  he  is  equally  rateable  in 
respect  of  a  modus,  composition  real,  or  money  payment  in  lieu 
of  them,  for  the  receipt  of  these  is  in  fact  the  receipt  of  the  tithe 
with  the  difference  only  that  it  is  not  tithe  in  kind  (n).  And  so 
under  an  Inclosure  Act,  by  which  the  tithes  are  extinguished, 
and  a  sum  of  money  is  given  to  the  rector  or  vicar  in  lieu  of 
tithes,  the  money  so  substituted  will  continue  rateable  to  the 
poor,  on  the  same  principle  that  the  tithes  themselves  were 
before  (o),  unless  there  are  express  words  of  exemption  in  the  Exceptions. 
Act  to  remove  that  rateability  (p}. 

Formerly  it  may  have  been  a  doubtful  question,  if  the  parson 
let  his  tithes  by  deed,  which  of  the  two,  the  lessee  or  the  parson, 
was  rateable  for  them.  But  all  questions  of  this  nature  will  now 

(k)  The  Poor  Relief  Act,  1601. 

(I)  See  such  cases  as  The  Vicar  of  Pancras  Case  (1586),  Godb.  50,  63  ;  R.  v.  — 
(1673),  3  Keb.  255  ;  B.  v.  Skiwgk  (1718),  1  Str.  I'OO  ;  R.  v.  Lacey  (1826),  5  B.  &  C. 
702.  For  a  very  long  period  the  position  was  not  clear,  and  the  reasons  for  the 
decisions  are  various  and  conflicting  ;  indeed,  as  a  matter  of  historical  interest  it  is 
by  no  means  clear  that  it  was  the  intention  of  43  Eliz.  c.  2  to  render  incumbents 
liable  to  the  poor  rate  in  virtue  of  their  ownership  of  tithes.  The  matter  is  more 
fully  discussed  in  earlier  editions  of  this  book  and  in  Ryde  on  Rating,  3rd  ed.,  p.  520. 

(m)  See  Report  of  Tithe  Commissioners  dated  November  1st,  1837. 

(n)  It.  v.  Lambeth  (Inhabitants)  (1722),  1  Str.  524.  Secus  in  the  case  of  the  so- 
called  "  tithes  "  payable  in  the  city  of  London  under  37  Hen.  8,  c.  12,  and  payments 
in  lieu  thereof,  these  not  being  in  fact  tithes  or  payments  in  lieu  thereof  :  Esdaile  v. 
City  of  London  Union  (1887),  19  Q.  B.  D.  431  ;  cf.  Payne  v.  Esdaile,  (1888),  13  App. 
Cas.  613. 

(o)  R.  v.  BoUe.ro  (1825),  4  B.  &  C.  467. 

(p)  8.  C. ;  Mitchell  v.  Fordham  (1827),  6  B.  &  C.  274.  These  and  other  special 
cases  such  as  those  discussed  in  R.  v.  Shaw  (1848),  12  Q.  B.  419  ;  R.  v.  Lacey  (1826), 
5  B.  &  C.  702;  R.  v.  Great  Hambleton  (1834),  1  A.  &  E.  145;  Hackett  v.  Long 
Bennington  Overseers  (1864),  16  C.  B.  (N.  S.)  38,  depend  on  the  express  wording  of 
the  special  Act  or  agreement  in  question,  and  are  not  of  general  importance. 
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be  confined  to  those  cases  only  where  there  has  been  a  private 
Act  of  Parliament,  or  where  compositions,  confirmed  by  a  decree 
of  a  court  of  equity,  have  not  since  been  set  aside,  and  are 
consequently  valid  by  virtue  of  the  2  &  3  Will.  IV.  c.  100. 
For  in  all  the  ordinary  cases  of  tithe  commuted  under  the 
Act  of  1836,  the  party  on  whom  the  rate  is  to  be  assessed, 
and  the  mode  of  recovering  payment,  are  clearly  designated 
and  expressed  (g). 

Tithes  and  tithe  rent-charge  are  also  liable  to  the  highway 
rate.  The  Act  of  1773  (r)  directing  this  makes  no  distinction 
between  tithes  of  the  incumbent  and  tithes  appropriate,  but 
directs  the  assessment  to  be  made  upon  every  occupier  of  lands, 
tenements,  woods,  tithes,  &c.,  within  the  parish  ;  and  by  the 
Highway  Act,  1835  (s)  (which  repeals  the  Act  of  1773),  the 
highway  rates  are  directed  to  be  levied  upon  all  property  then 
liable  to  be  assessed  to  the  relief  of  the  poor  :  provided  that  the 
same  rate  should  also  extend  to  such  woods,  mines  and  quarries 
of  stones,  or  other  hereditaments,  as  had  theretofore  been 
usually  rated  to  the  highways  (t). 

In  strictness  of  language  there  cannot  be  an  occupier  of  tithe  ; 
tithe  in  its  nature  not  being  the  subject-matter  of  occupation. 
But  by  the  occupier  of  tithes  within  the  Highway  Act  of  1773  (r) 
is  understood  the  person  who  receives  the  tenth  part  of  the 
produce.  When  the  owner  of  the  tithe  grants  out  and  conveys 
any  of  the  tithe  to  another,  that  other  is  the  occupier.  Where 
the  right  continues  in  himself,  he  is  the  occupier  (u).  As  for 
example  ;  A.,  being  lessee  of  tithes,  compounded  for  them  with 
the  respective  occupiers  by  parol  agreements,  under  which  they 
retained  the  tithes  accruing  on  their  respective  lands  to  their 
own  use  with  the  remaining  nine  parts,  from  which  no  severance 
took  place  ;  the  tithes  were  not  bargained  and  sold  when  at 
maturity,  but  the  agreements  were  prospective,  and  had  no 
reference  either  to  any  specific  mode  of  cultivating  the  lands, 
or  to  the  amount  of  the  produce  in  any  particular  year ;  the 
composition  money  was  paid  half-yearly.  It  was  held  that 
the  lessee  was  an  occupier  of  tithes  within  the  meaning  of  the 
words  in  the  Highway  Act,  and  liable  to  be  rated  as  such  (x). 

Tithe  and  tithe  rent-charge  are  also  liable  to  the  following 
rates  : — 

1.  The   general 'rate   and   lighting   rate   levied   under   the 
Metropolis   Local   Management    Act,    1855  (y),    but   not   the 
sewers  rate  (z). 

2.  The  lighting  rate  under  the  Lighting  and  Watching  Act, 

(q)  See  post. 

(r)  13  Geo.  3,  c.  78,  s.  45. 
(*)  5  &  6  Will.  4,  c.  50,  s.  27. 

(t)  There  may  be  special  considerations  under  private  Acts  and  agreements ;  see 
ante,  p.  317,  note  (p),  and  R.  v.  Lacey..  there  cited. 
(u)  Shelford  on  Tithes,  40. 
(x)  Chanter  v.  Glubb  (1829),  9  B.  &  C.  479. 
(y)  18  &  19  Viet.  c.  120. 
(z)  The  Hackney  and  Lamberhurst  Tithe  Cases  (1858),  E.  B.  &  E.  1. 
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1833  (a),  but  it  is  to  be  assessed  only  as  and  in  the  same  propor- 

Ition  of  its  annual  value  as  land  (houses  and  property  paying 
three  times  as  much  as  land  (6) ). 
3.  The  general  district  rate  raised  by  an  urban  district  council 
and  the  special  expenses  rate  raised  by  a  rural  district  council 
under  the  Public  Health  Act,  1875  (c),  but  it  is  to  be  assessed 
in  both  cases  in  the  proportion  of  one-fourth  only  of  its  net 
annual  or  rateable  value. 
It  may  here  be  observed  that  all  property  forming  part 
of  a  rectory  or  vicarage  was  exempt  from  •church  rates  (since 
abolished  (d)  ),  whoever  might  be  the  occupier  ;  and  that  no 
parson  or  vicar  can  be  charged  to  the  repairs  of  the  church 
of  any  parish  by  reason  of  his  tithes  or  glebe  therein  ;  and  the 
reason  of  this  is,  because  out  of  them  he  is  bound  to  repair 
the  chancel,  of  which  liability  we  have  spoken  in  another 
place  (e). 

We  next  proceed  to  inquire  the  rule  by  which  tithe  rent- 
charge  is  to  be  rated,  and  the  proportion  relatively  to  other 
kinds  of  property  on  which  the  rate  is  to  be  imposed. 

No  poor  rate  is  to  be  allowed  by  any  justices,  or  to  be  of  any 
force,  which  is  not  made  upon  an  estimate  of  the  net  annual 
value  of  the  hereditaments  rated, — that  is,  of  the  rent  at  which 
the  same  might  reasonably  be  expected  to  be  let  from  year  to 
year,  free  of  all  usual  tenants'  rates  and  taxes  and  tithe  commu- 
tation rent-charge  (if  any),  and  deducting  the  probable  average 
annual  cost  of  the  repairs,  insurance  and  other  expenses  (if  any) 
necessary  to  maintain  them  in  a  state  to  command  such  rent  (/ ). 
This  enactment  is  an  affirmance  of  the  old-established  rule  of 
rating,  that  all  lands  a're  to  be  assessed  in  proportion  to  the  net 
rent  which  a  tenant  at  rack  rent  would  pay,  he  discharging  all 
rates,  charges  and  outgoings. 

Attempts  have  been  made  from  time  to  time  to  establish  a 
different  (and  more  favourable)  basis  of  valuation  in  the  case 
of  tithe  and  tithe  rent-charge  from  the  basis  established  in 
valuing  other  classes  of  rateable  property  ;  and  questions  have 
been  raised,  and  been  the  subject  of  legal  decision,  as  to  the 
.  admissibility  of  various  deductions  in  arriving  at  the  net 
rateable  value. 

It  has,  however,  been  clearly  settled  that  there  is  no  difference 
between  tithe  or  tithe  rent-charge  and  any  other  rateable 
hereditament  in  this  respect,  the  valuation  being  in  both  cases 
upon  an  estimate  of  the  net  annual  value  after  allowing  for 
certain  specific  deductions.  It  seems  unnecessary  therefore 
to  enter  into  the  lengthy  historical  and  legal  discussions  whereby 

(a)  3  &  4  Will.  4,  c.  90. 

(6)  Tithe  Rating  Act,  1851  (14  &  15  Viet.  c.  50),  s.  1. 

(c)  38  &  39  Viet.  c.  55,  ss.  211,  230. 

(d)  Compulsory  Church  Rate  Abolition  Act,  1868  (31  &  32  Viet.  c.  109),  post, 
p.  437. 

(e)  17  Vin.  Abr.  577,  578  ;  and  see  Prideaux  on  Churchwardens,  88,  &c .,  and  post, 
p.  374. 

(/)  The  Parochial  Assessments  Act,  1836  (6  &  7  Will.  4,  c.  96),  s.  1. 
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Deductions  to  the  result  was  arrived  at  (g)  ;  the  whole  question  of  the  proper 
e  6  ^matlntf in  deductions  t°  be  made  from  the  gross  receipts,  in  order  to 
rateable118  ascertain  the  true  rateable  value  of  the  tithe  rent-charge,  has 
value.  been  very  fully  considered,  and  it  has  been  decided  that  in  the 

assessment  deductions  ought  to  be  allowed  for — 

(a)  Expenses  of  collecting  the  rent-charge  (h). 

(b)  Law  expenses  about  the  collection  (h). 

(c)  Losses  by  non-payment  (h), 

(d)  All  usual  tenants'  rates  and  taxes,   which  include  the 

poor  rate,  general  rate,  and  lighting  and  sewers  rates 
(and  doubtless  other  local  rates  of  a  like  character),  but 
not  the  land  tax  (h).  In  view  of  the  statutory  provisions 
whereby  certain  ecclesiastical  tithe  owners  are  relieved 
either  partially  or  wholly  of  the  payment  of  rates  (i),  the 
question  has  been  raised  whether  such  tithe  owners  are 
still  entitled  to  deduct  the  whole  rate.  There  has  been 
no  binding  decision,  but  according  to  an  opinion  expressed 
by  the  Attorney- General  in  1900  (&),  and  adopted  in  a 
reported  case  at  quarter  sessions  (I),  they  are  still  entitled 
to  deduct  the  whole.  Such  deduction  is  recognised  in 
practice,  and  appears  to  be  in  accordance  with  law  and 
justice  (m). 

(e)  Tenant's      property      tax,      i.e.,     income     tax      under 

Schedule  B  (h). 

(f)  First  fruits,  tenths,  and  ecclesiastical  dues  (if  any)  of  the 

same  character,  are  to  be  allowed  for  in  the  proportion 
which  the  rent-charge  bears  to  the  whole  annui  proventus 
of  the  living  (h). 
But  no  deductions  are  to  be  allowed  for— 

(a)  The  profits  of  the  hypothetical  tenant,  unless  it  be  estab- 

lished as  a  fact  that  the  deductions  otherwise  provided 
for  are  insufficient,  and  that  a  further  deduction  is  in 
the  particular  case  reasonable  and  necessary  to  induce 
the  hypothetical  tenant  from  year  to  year  to  take  a 
demise  of  the  rent-charge  (n). 

(b)  Landlord's     property     tax     (i.e.,     income    tax    under 

Schedule  A)  (h). 


(g)  The  reader  is  referred  to  the  last  edition  of  this  book,  where  the  various 
decisions  and  the  evolution  of  the  present  rule  are  dealt  with  fully,  including  a  dis- 
cussion on  the  general  law  of  rating  so  far  as  it  bears  on  the  subject.  The  principal 
older  cases  dealing  with  tithe,  &c.,  are  E.  v.  Joddrell  (1830),  1  B.  &  Ad.  403  ;  R.  v. 
Capel  (1840),  12  A.  &  E.  382 ;  and  The  Hackney  and  Lamberhurst  Tithe  Cases  (R.  v. 
Goodchild.  R.  v.  Hawkins)  (1858),  E.  B.  &  E.  1.  A  full  treatment  of  the  general  law 
can  best  be  studied  in  Mr.  Ryde's  standard  work  on  Rating. 

(h)  The  Hackney  and  Lamberhurst  Tithe  Cases  (R.  v.  Goodchild.  R.  v.  Hawkins) 
(1858),  E.  B.  &  E.  1. 

(*')  See  the  following  pages. 

(k)  The  Times,  May  29th,  1900  ;  Hansard,  4th  series,  vol.  83,  p.  1515. 

(I)  Stokes  v.  Wisbech  Assessment  Committee  (1900),  64  J.  P.  442. 

(m)  A  contrary  view  is  expressed  in  Ryde  on  Rating,  3rd  ed.,  p.  537. 

(»)  The  Hackney  and  Lamberhurst  Tithe  Cases,  supra  ;  Dean  and  Chapter  of  St. 
Asaphv.  Llanrhaiadr-yn-Mochnant  Overseers,  [1897]  1  Q.  B.  511  ;  and  see  on  this 
question  the  judgment  of  Lord  Dunedin,  Port  of  London  Authority  v.  Or  sett  Union 
Assessment  Committee,  [1920]  A.  C.  273,  297. 
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(c)  Land-tax  (o). 

(d)  Contributions,  whether  given  in  each  year  as  voluntary 

payments,  or  fixed  charges  upon  the  rent-charge,  towards 
a  district  church  or  chapel  within  the  parish  (p). 

(e)  Curate's  stipend,   whether   the   curate   be   employed  in 

addition  to  or  in  place  of  the  incumbent,  or  compul- 
sorily  (q). 

(f)  Sums  paid  annually  by  the  incumbent  to  Queen  Anne's 

Bounty,  as  interest  and  part  principal  of  money  borrowed 
for  rebuilding  the  parsonage-house,  and  secured  in  the 
usual  way  by  mortgage  of  the  tithe  rent-charge  (o). 

(g)  The  value  of  the  personal  services  of  the  incumbent  (r). 
(h)  The  liability  of  the  owners  of  the  rent-charge  to  repair 

the  chancel  of  the  parish  church  (s). 

It  was  recognised,  on  grounds  stated  in  the  Report  of  the 
Royal  Commission  on  Local  Taxation  of  1899,  that,  where  tithe 
rent-charge  forms  the  income  or  part  of  the  income  of  incum- 
bents, it  is  unjust  that  they  should  pay  the  full  rates  on  the 
normal  assessment  of  such  tithe  rent-charge,  and  a  measure 
of  relief  was  afforded  by  the  Tithe  Rent-charge  (Rates) 
Act,  1899  (t),  which  applies  in  the  case  of  any  person  liable 
to  pay  rents  in  respect  of  any  payment  in  lieu  of  tithe,  as  in 
the  case  of  the  owner  of  tithe  rent-charge  (u),  and  applies  to 
every  rate  as  denned  by  sect.  9  of  the  Agricultural  Rates 
Act,  1896  (v)  (except  any  rate  which  the  owner  of  tithe  rent- 
charge  is  liable,  as  compared  with  the  occupier  of  buildings, 
to  be  assessed  to  or  to  pay  in  the  proportion  of  one  half 
or  less  than  one  half),  during  the  continuance  of  the  Act  of 
1896  (x). 

The  Act  provides  (y]  that  the  owner  of  tithe  rent-charge  (z) 
attached  to  a  benefice  shall  be  liable  to  pay  only  one  half  of  the 
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(o)  The  Hackney  and  Lamberhurst  Tithe  Cases  (R.  v.  Goodchild.  E.  v.  Hawkins) 
(1858),  E.  B.  &  E.  1. 

(p)  Lawrence  v.  Tolksliunt  Knights  (1862),  31  L.  J.,  M.  C.  148. 

(q)  It.  v.  Sherford  (1867),  L.  R.,  2  Q.  B.  503,  overruling  on  this  point  The  Hackney 
and  Lamberhurst  Tithe  Cases,  supra,  and  other  subsequent  cases. 

(r)  R.  v.  Joddrell  (1830),  1  B.  &  Ad.  403  ;  The  Hackney  and  Lamberhurst  Tithe 
Cases,  supra. 

(s)  Dean  and  Chapter  of  St.  Asaph  v.  Llanrhaiadr-yn-Mochnant  Overseers,  [1897] 
1  Q.  B.  511. 

(0  62  &  63  Viet.  c.  17. 

(u)  Sect.  2  (2). 

(v)  59  &  60  Viet.  c.  16.  The  definition  is  :  The  expression  "  rate  "  means  a  rate 
made  during  the  continuance  of  this  Act  the  proceeds  of  which  are  applicable  to 
public  local  purposes,  and  which  is  leviable  on  the  basis  of  an  assessment  in  respect 
of  the  yearly  value  of  property,  and  includes  any  sum  which,  though  obtained  in  the 
first  instance  by  a  precept,  certificate  or  other  instrument  requiring  payment  from 
some  authority  or  officer,  is  or  can  be  ultimately  raised  out  of  a  rate  as  before 
defined. 

(x)  The  Act  of  1896,  which  provided  certain  relief  from  rates  in  the  case  of  agri- 
cultural land,  was  in  force  for  a  period  of  five  years  from  March  31st,  1897,  and  thence 
continued  till  1906,  1910,  and  thence  annually  by  the  Expiring  Laws  Continuance 
Acts. 

(y)  Sect.  1. 

(2)  The  words  have  the  same  meaning  as  in  the  Tithe  Act,  1891  (54  &  55  Viet. 
c.  8),  post,  p.  326. 

c.  21 
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amount  of  any  rate  to  which  the  Act  applies,  which  is  assessed 
on  him  as  owner  of  that  tithe  rent-charge,  and  the  remaining 
one  half  shall,  on  demand  being  made  by  the  collector  of  the 
rate  on  the  surveyor  of  taxes  for  the  district,  be  paid  by  the 
Commissioners  of  Inland  Revenue  out  of  the  sums  payable  by 
them  to  the  local  taxation  account  on  account  of  the  estate 
duty  grant  (a). 

The  expression  "benefice  "  is  defined  to  include  all  rectories 
with  cure  of  souls,  vicarages,  perpetual  curacies,  endowed  public 
chapels  and  parochial  chapelries,  and  chapelries  or  districts 
belonging  or  reputed  to  belong,  or  annexed  or  reputed  to  be 
annexed,  to  any  church  or  chapel,  and  districts  formed  for 
ecclesiastical  purposes  by  virtue  of  statutory  authority,  and  to 
include  benefices  in  the  patronage  of  the  Crown  or  of  the 
Duchy  of  Cornwall  (6). 

In  view  of  the  recent  heavy  increases  in  local  rates,  it  was 
felt  that  the  measure  of  relief  granted,  especially  in  the  case  of 
the  smaller  benefices,  was  inadequate,  and  at  the  same  time 
the  justice  of  extending  relief  to  ecclesiastical  corporations 
was  recognised.  The  Ecclesiastical  Tithe  Rent-charge  (Rates) 
Act,  1920  (c),  defines  "  rate  "  as  meaning  a  rate  the  proceeds  of 
which  are  applicable  to  public  local  purposes  and  which  is 
leviable  on  the  basis  of  an  assessment  in  respect  of  the  yearly 
value  of  property  (d),  and  "  ecclesiastical  corporation "  as 
having  the  same  meaning  as  in  the  Episcopal  and  Capitular 
Estates  Act,  1851  (e),the  other  principal  expressions  having  the 
same  meaning  as  in  the  Act  of  1899  (d). 

The  Act  of  1920  provides  (/)  that  the  owner  of  tithe  rent- 
charge  attached  to  an  ecclesiastical  corporation  or  benefice 
shall  not  be  liable  to  pay,  in  respect  of  any  rate  made  on  or 
after  April  1st,  1920,  and  before  January  1st,  1926,  which  is 
assessed  on  him  as  owner  of  that  tithe  rent-charge,  an  amount 
in  excess  of  such  an  amount  as  w^ould  have  been  payable  by  him 
if  the  rate  had  been  made  at  such  amount  in  the  pound  as  is 
equal  to  the  amount  in  the  pound  (ascertained  in  accordance 
with  the  rules  set  out  in  the  schedule)  at  which  the  corresponding 
rate  was  made  in  the  year  1918,  and  the  excess  shall  be  deemed 
to  be  irrecoverable.  Where  the  owner  of  tithe  rent-charge 
attached  to  a  benefice,  before  payment  of  the  amount  payable 
by  him  in  respect  of  any  such  rate  as  aforesaid,  produces 
to  the  collector  of  the  rate  a  statutory  declaration  made  by 

(a)  Under  the  Finance  Act,  1894  (57  &  58  Viet.  c.  30),  s.  19. 
(6)  Sect.  2  (b). 

(c)  10  &  11  Geo.  5,  c.  22. 

(d)  Sect.  1  (3). 

(e)  14  &  15  Viet.  c.  104,  s.  11.     The  definition  includes  every  Archbishop,  bishop, 
dean  and  chapter,  dean,  archdeacon,  canon,  prebendary,  and  other   dignitary  or 
officer  of  any  cathedral  or  collegiate  church  in  England  or  Wales,  and  every  minor 
ecclesiastical  corporation  in  any  such  cathedral  or  collegiate  church,  but  does  not 
include  the  dean  and  canons  of  the  cathedral  church  of  Christ  in  Oxford  or  any 
college  or  hospital  or  any  parson,  vicar,  or  perpetual  curate  or  other  incumbent  of 
any  benefice. 

(/)  Sect.  1  (1). 
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him  (g]  showing  that  the  total  income  arising  from  the  benefice 
for  the  year  ending  on  April  5th  preceding  the  date  at  which 
the  rate  was  made,  estimated  in  accordance  with  the  pro- 
visions of  the  Income  Tax  Acts,  did  not  exceed  300Z.,  or,  if 
it  exceeded  that  sum,  did  not  exceed  5001. ,  the  owner  shall  be 
entitled  to  the  following  relief  : — 

If  the  total  income  arising  from  the  benefice  did  not  exceed 
300?.  the  owner  shall  not  be  liable  to  any  payment  in  respect 
of  the  rate,  and  if  it  exceeded  that  sum,  but  did  not  exceed 
5001. ,  the  owner  shall  be  allowed  an  abatement  of  one  half  of  the 
amount  which  would  otherwise  be  payable  by  him  in  respect 
of  the  rate  having  regard  to  the  preceding  provisions  ;  and  the 
amount  of  any  relief  or  abatement  in  respect  of  a  rate  given 
by  this  section  shall  be  deemed  to  be  irrecoverable.  Nothing 
•in  the  Act  is  to  affect  the  allowance  to  be  made  in  respect  of 
rates  in  the  assessment  of  tithe  rent-charge  for  any  rate  or  tax. 

Any  amount  paid  by  the  owner  of  tithe  rent-charge  in  excess 
of  the  amount  which  he  is  by  virtue  of  the  Act  liable  to  pay 
is  recoverable  on  demand  made  within  six  months  after  the 
passing  of  the  Act  as  a  debt  due  to  him  by  the  collector  of  the 
rate,  if  the  statutory  declaration  is  produced  on  or  before  the 
demand  for  repayment  (h). 

The  schedule  provides  rules  for  determining  the  amount  in 
the  pound  of  the  "  corresponding  rate  "  for  1918  (called  the 
"  standard  rate  ").  Where  the  1918  rate  was  made  in  respect 
of  a  like  period,  that  rate  is  to  be  taken  ;  where  it  was  made 
in  respect  of  a  shorter  or  longer  period,  adjustments  are  made, 
in  the  former  case  by  taking  the  aggregate  amounts  and  in  the 
latter  by  taking  an  amount  proportionate  to  the  period. 
Where  no  corresponding  rate  was  made  in  1918,  the  amount 
of  the  corresponding  rate  is  to  be  treated  as  nil.  If  any 
question  arises  by  reason  of  the  constitution  or  extension  of  a 
borough  or  urban  district,  the  consolidation  of  rates,  or  other 
change  of  circumstances,  it  is  to  be  determined  in  accordance 
with  any  general  or  special  regulations  which  the  Ministry  of 
Health  may  make  for  the  purpose,  the  power  thus  given 
covering  various  contingencies. 

It  should  be  noticed  with  reference  to  the  two  Acts  of  1899 
and  1920  that :— 

(1)  They   are  both   temporary  Acts,   the  former  being  in 
effect  continued  annually  by  the  continuance  of  the  Agricultural 
Rates  Act,  1896,  while  the  latter  is  only  effective  till  the  begin- 
ning of   1926.      It  appears  unlikely,  however,  that  the  relief 
granted  will  be  withdrawn. 

(2)  The  two  enactments  are  quite  independent  of  each  other. 
So  long  as  they  are  both  in  force,  it  appears  that  the  ecclesias- 
tical tithe  owner  affected  is  entitled  to  the  benefit  of  paying 
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and   indepen- 
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(g)  In  a  form  to  be  prescribed  by  the  Ministry  of  Health, 
stamp  duty. 
•     (h)  Sect.  1  (2). 


It  is  exempt  from 
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rates  on  whichever  of  the  two  different  bases  produces  the  more 
favourable  result  for  him. 

Having  ascertained  to  what  rates  tithe  and  tithe  rent-charge 
are  liable,  and  in  what  proportions,  on  what  amounts,  and 
subject  to  what  deductions,  they  are  to  be  assessed,  we  next 
inquire  in  what  manner  such  rates  may  be  recovered  and 
enforced.  This  is  now  regulated  by  the  Tithe  Act,  1891  (i), 
which  enacts  as  follows  : — 

(1)  Any  rate  (k)  to  which  tithe  rent-charge  is  subject  shall 
be  assessed  on  and  may  be  recovered  from  the  owner  of  the 
tithe  rent-charge  in  the  like  manner  and  by  the  like  process  as  on 
and  from  any  occupying  ratepayer  ;    and  so  much  of  any  Act 
as  authorises  any  rate  on  tithe  rent-charge  to  be  assessed  on 
or  recovered  from  the  occupier  of  any  lands  out  of  which  the 
tithe  rent-charge  issues  is  hereby  repealed  (Z). 

(2)  If  the  collector  of  the  rate  satisfies  the  county  court  that 
he  is  unable  to  recover  in  manner  aforesaid  any  rate  assessed 
on  the  owner  of  any  tithe  rent-charge,  the  court  may,  after 
such  service  on  the  owners  of  the  tithe  rent-charge  and  of  the 
lands  out  of   which  tithe   rent-charge   issues  as   may  be  pre- 
scribed, and  after  hearing  such  owners,  if  they  appear  arid  desire 
to  be  heard,  order  the  owner  of  the  lands  to  pay  such  tithe 
rent-charge  to  the  collector  until  the  amount  of  the  rate  and 
any  costs  allowed  by  the  court  are  fully  paid  ;   and  the  order 
may  be  executed  as  if  it  were  an  order  under  the  Act  for  the 
payment  of  a  sum  due  on  account  of  the  tithe  rent-charge. 

(3)  The  court  may,  if  satisfied  that  the  circumstances  justify 
it,  make  such  order  as  aforesaid  in  respect  of  any  future  rate, 
either  generally  or  during  the  time  limited  by  the  order  (m). 

Tithe  and  tithe  rent-charge  have  been  liable  to  income  tax 
ever  since  the  institution  of  that  tax  in  1799.  The  primary 
charge  has  been  from  time  to  time  shifted  between  the  owner 
of  the  tithe  or  tithe  rent-charge  and  the  occupier  of  the  lands, 
but  the  ultimate  burden  was  always  borne  by  the  owner. 
This  fact  has  been  recognised  by  the  legislature,  and  the  pro- 
cedure under  which  the  assessment  and  charge  are  now  made 
in  the  vast  majority  of  cases  is  that  provided  by  Schedule  A, 
No.  VII.,  rule  7,  of  the  Income  Tax  Act,  1918  (n),  which  enacts 
as  follows  : — 

1.  Where  lands,  tenements  or  hereditaments  are  subject  to 
a  rent-charge  under  the  Tithe  Act,  1836,  or  to  any  other  rent- 
charge  in  lieu  of  tithe,  and  the  owner  of  such  rent-charge  makes 
a  return  thereof  for  the  purpose  of  an  assessment  being  made 
upon  him,  the  Commissioners  may,  if  they  think  fit,  charge  him 

(i)  54  &  55  Viet.  c.  8,  s.  6. 

(k)  For  the  definition  of  rate  in  this  Act  see  p.  316. 

(I)  The  reference  is  no  doubt  to  the  Tithe  Acts,  1836,  s.  70,  and  1837,  s.  8  ;  the 
section  applies  to  the  recovery  of  arrears:  In  re  Tithe  Act,  1891.  Roberts  v.  Potts. 
Jones  v.  Cooke,  [1894]  1  Q.  B.  213. 

(m)  The  procedure  for  the  recovery  of  rates  under  this  section  is  laid  down  in  the 
rules  made  under  the  Act  in  1891,  Nos.  39 — 41,  and  as  to  service  rules  44  et  seq. 

(n)  8  &  9  Geo  5,  c.  40. 
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under  this  schedule  in  respect  of   the  rent-charge,  deducting 

Eierefrom  the  public  local  rates,  taxes  and  assessments  charged 
tereon  in  the  preceding  year. 
2.  Where  any  such  charge  is  made  upon  the  owner  of  the 
nt-charge,  the  amount  of  the  rent-charge  shall  be  allowed  as 
a  deduction  from  the  annual  value  in  assessing  the  lands, 
tenements  and  hereditaments  upon  which  it  is  charged. 

The  following  deductions  and  allowances  shall  be  made  (o)  : —  Deductions 

(a)  The  amount  of  the  tenths  and  first  fruits,  duties,  and  fees  and  allow- 
on  presentation  payable  by  any  ecclesiastical  person  within  the  ances' 
year  preceding  the  year  of  assessment. 

(b)  The   amount   paid   for   procurations   and   synodals   by 
ecclesiastical  persons  on  an  average  of  seven  years  preceding  the 
year  of  assessment. 

(c)  The  amount  expended  during  the  year  preceding  the 
year  of  assessment  on  repairs  of  any  collegiate  church  or  chapel, 
or  chancel  of  a  church,  or  of  any  college  or  hall  in  any  university 
of  the  United  Kingdom,  by  any  ecclesiastical  or  collegiate  body, 
rector,  vicar,  or  other  person  bound  to  repair  the  same. 

(d)  Rates,  &c.,  if  not  otherwise  dealt  with  as  above. 

(e)  The  amount  of  any  unredeemed  land  tax  charged  on 
lands,  tenements,  hereditaments  and  heritages. 

(f )  A  further  proper  deduction  in  the  amount  necessarily  ex- 
pended by  the  owner  in  collection  of  the  tithe  rent-charge  (p). 

There  is  a  further  provision  in  the  Income  Tax  Act,  1918  (g), 
that  in  respect  of  any  compositions,  rents,  or  other  payments 
in  lieu  of  tithes  the  Commissioners  may  if  they  think  fit — 

(a)  Charge  the  occupiers  of  the  lands  from  which  the  tithes 
arise,  or 

(b)  Charge  the  respective  persons  liable  to  make  any  such 
payment. 

The  owner  of  tithe  rent-charge  has  a  right  of  appeal  against 
the  assessment  to  income  tax  of  the  lands  charged  with  the 
tithe  rent-charge  in  cases  under  sect.  8  (3)  of  the  Tithe  Act, 
1891  (r),  if  his  right  to  receive  the  tithe  rent-charge  in  full  is 
imperilled  by  the  assessment  (s). 

Tithes  and  tithe  rent-charge  (t)  are  also  subject  to  land  tax  Tithe  rent- 
in  cases  where  that  tax  has  not  been  redeemed  and  the  benefice  charse  in 
,  has  not  been  exonerated  from  the  tax  under  the  numerous  Si 
statutes  passed  with  that  object  in  the  early  years  of  the  nine-  tax. 
teenth  century  ;    but  the  special  annual  rent-charge  payable 
under  the  Extraordinary  Tithe  Redemption  Act,   1886  (u),  is 
exempt  (x). 

(o)  Schedule  A,  No.  V.,  "  Rules  in  respect  of  Deductions  and  Allowances." 

(p)  Stevens  v.  Bishop  (1888),  20  Q.  B.  D.  442. 

(?)  8  &  9  Geo.  5,  c.  40,  Schedule  A,  No.  VII.,  rule  6. 

(r)  54  &  55  Viet.  c.  8. 

(s)  R.  v.  Barstaple  Division  of  Essex  Commissioners  of  Taxes,  [1895]  2  Q.  B.  123. 

(t)  By  sect.  69  of  the  Tithe  Act,  1836,  tithe  rent-charge  was  made  liable  to  all 
parliamentary  charges  and  assessments  to  which  the  original  tithes  were  liable 
(ante,  p.  316). 

(u)  49  &  50  Viet.  c.  54,  ante,  p.  304. 

(*)  Carr  v.  Fowk,  [1893]  1  Q.  B.  251. 
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Basis  of  It  has  been  held  that  in  assessing  tithe  rent-charge  to  the 

assessment.  ian(j  ^ax  the  Commissioners  are  bound  to  use  as  a  basis  the 
rateable  or  net  annual  value,  and  not  the  gross  estimated 
rental  (y),  and  this  decision  does  not  seem  to  be  affected  by  the 
different  definition  of  "  annual  value  "  for  other  purposes  in 
connection  with  the  land  tax  in  sect.  35  of  the  Finance  Act, 
1896  (z). 


SECTION  8. 
Recovery  of  Tithe  Rent-charge. 

With  certain  small  exceptions,  the  liability  to  pay  tithe 
rent-charge  is  placed  on  the  owner  of  the  lands  charged,  and 
the  procedure  for  its  recovery  exclusively  laid  down,  by  the 
Tithe  Act,  1891  (a).  Tithe  rent-charge  is  defined  as  including, 
in  addition  to  the  ordinary  tithe  rent-charge,  rent-charges  into 
which  u  corn  rent  has  been  converted,  but  not  rent-charges 
payable  under  the  Extraordinary  Tithe  Redemption  Act,  1886, 
nor  rent-charges  in  respect  of  the  tithes  of  any  gated  or  stinted 
pasture,  nor  a  sum  or  rate  payable  for  each  head  of  cattle  or 
stock  turned  on  common  lands  (b).  The  Act  extends  to  all 
sums  payable  on  or  after  the  half-yearly  day  of  payment  next 
after  its  passing,  whether  such  sums  accrued  before  or  after 
that  day,  but  not  to  arrears  due  before  that  day,  nor  (c)  to 
tithe  rent-charge  issuing  out  of  the  lands  of  a  railway  com- 
pany (d),  and  covers  any  sums  due  after  its  passing  in  respect 
of  any  expenses,  rent-charge  or  other  sums  directed  by  the 
Tithe  Acts  or  the  Extraordinary  Tithe  Redemption  Act, 
1886  (e),  to  be  recovered  as  tithe  rent-charge  (/ ).  It  there- 
fore includes  redemption  money  under  the  1886  Act  (g).  No 
priorities  are  affected  (h). 

It  is  enacted  that  tithe  rent-charge  issuing  out  of  any  lands 
shall  be  payable  by  the  owner  of  the  lands,  notwithstanding  any 
contract  between  him  and  the  occupier,  and  any  contract  made 
between  an  occupier  and  owner  after  the  passing  of  the  Act 
for  the  payment  of  the  tithe  rent-charge  by  the  occupier  is 
declared  void  (i).  The  intention  is  that  the  tithe  rent-charge 
shall  be  payable  only  by  the  owner,  and  a  contract  whereby 
the  occupier  agrees  to  pay  or  reimburse  the  owner  sums  so  paid 


Liability  to 
pay  is  on 
owner  of 
lands 
charged. 


(y)  E.  v.  Land  Tax  Commissioners  (1894),  58  J.  P.  446. 

(z)  See  this  point  discussed  in  Atchison's  appendix  (1897)  to  Bourdin's  Exposition 
of  the  Land  Tax. 

(a)  54  &  55  Viet.  c.  8. 
(6)  Sect.  9  (2). 

(c)  Except  so  far  as  relates  to  the  assessment  and  recovery  of  rates,  i.e.,  sect.  6, 
ante,  p.  316. 

(d)  Sect.  10(1). 

(e)  49  &  50  Viet.  c.  54. 

(/)  Sect.  10  (4),  save  that  the  owner  of  the  lands  is  not  entitled  to  obtain  any 
remission  under  sect.  8  of  the  Act. 

(g)  Jt.  v.  Essex  County  Court  (or  Paterson),  [1895]  1  Q.  B.  31. 

(h)  Sect.  10  (3). 

(t)  Sect.  1  (1),  cf.  Neall  v.  Beadle  (1913),  107  L.  T.  646. 
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by  him  is  equally  void  (k).  Where  the  occupier  is  liable  under 
my  contract  made  before  the  passing  of  the  Act  to  pay  the 
ithe  rent-charge,  he  shall  cease  to  be  bound  by  that  part  of 
lis  contract,  but  is  liable  to  pay  the  owner  such  sum  as  the 
)wner  has  properly  paid  in  that  behalf  (which  is  to  be  so  speci- 
fied in  the  receipt  therefor)  exclusive  of  any  costs  incurred  or 
paid  by  the  owner  ;  where  there  are  several  occupiers  of  land 
charged  with  one  rent-charge,  the  occupiers  are  liable  only  in 
the  proportion  of  the  rateable  value  of  the  land  which  each 
occupies  (I).  Subject  to  certain  conditions  precedent  in  con- 
nection with  the  recovery  of  the  tithe  rent-charge  through  the 
county  court  (m),  the  sum  is  recoverable  by  the  owner  from  the 
occupier  by  distress  under  sects.  81  and  85  of  the  Tithe  Act, 
1836,  as  amended,  and  in  no  other  way  (o).  No  action  for 
the  recovery  of  the  sum  will  therefore  lie  (p). 

The  procedure  for  the  recovery  of  tithe  rent-charge  is  in  all 
oases  (q)  to  be  through  the  county  court.  Where  any  sum  due 
on  account  of  tithe  rent-charge  is  in  arrear  for  not  less  than 
three  months,  the  person  entitled  may,  whatever  the  amount, 
apply  to  the  county  court  of  the  district  where  the  lands  are 
situated,  and  the  county  court  (after  service  on  the  owner  of 
the  lands  and  hearing  him  if  he  appears  and  so  desires)  may 
make  an  order  for  the  recovery  of  the  sum  due  with  costs. 
Tithe  rent-charge  as  defined  shall  not  be  recovered  in  any  other 
manner  (r). 

Where  the  lands  (which  means  the  whole  of  the  lands  (s)  ) 
are  shown  to  be  occupied  by  the  owner  thereof,  the  recovery  is 
effected  by  distraint  by  an  officer  appointed  by  the  court  with 
the  powers  of  distress  given  for  other  purposes  by  the  Tithe 
Acts  (t)  ;  if  there  is  no  sufficient  distress,  the  person  entitled 
may  obtain  possession  of  the  lands  under  the  Tithe  Act,  1836, 
s.  82  (t).  In  other  cases  the  court  appoints  a  receiver  of  the 
rents  and  profits  of  the  lands  and  other  lands  distrainable 
upon  under  sect.  85  of  the  Tithe  Act,  1836.  Where  the 
lands  are  held  at  one  rent  with  lands  in  another  parish, 
there  is  to  be  an  apportionment,  and  payment  of  the 
apportioned  rent  by  the  occupier  to  the  receiver  is  to  be 
deemed  as  against  the  owner  to  be  a  payment  on  account  of 
the  total  rent  (u). 

There  is  no  power  under  .the  Act  to  order  a  sale  of  the  land, 
no  personal  liability  for  payment  imposed  on  any  occupier  or 
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(k)  Tuff  v.  Guild  of  Drapers  of  the  City  of  London,  [1913]  1  K.  B.  40,  affirming 
Lord  Ludlow  v.  Pike,  [1904]  1  K.  B.  531. 
(0  54  &  55  Viet.  c.  8,  s."  1  (2). 
(m)  Sect.  2  (6),  post. 
(o)  Sect.  1  (3). 

(p)  Church  v.  Maxstcd  (1898),  67  L.  J.,  Q.  B.  823. 

(q)  Save  the  special  cases  already  referred  to  and  dealt  with  post,  p.  329. 
(r)  Sect.  2  (1)   cf.  Sedgwick  v.  Bourne,  [1920]  2  K.  B.  267. 
(s)  Ecclesiastical  Commissioners  v.  Upjohn,  [1913]  1  K.  B.  501. 
(0  Sect.  2  (2). 
(«)  Sect.  2  (3). 
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Limitation  of 
actions. 


owner,   and  no  power  to  imprison  by  reason  only  of  non- 
payment (x). 

There  is  a  provision  in  cases  coming  under  sect.  1  (2)  and  (3) 
for  service  of  notice  on  the  owner  of  the  tithe  rent-charge  and 
on  the  occupier  liable  for  payment  under  a  contract  made  before 
the  Act  before  an  order  is  made.  The  land  owner  who  fails  to 
serve  notice  on  the  tithe  rent-charge  owner  cannot  recover 
from  the  occupier  any  sums  paid  unless  after  notice  to  the 
occupier  of  the  application  he  has  obtained  from  the  county 
court  a  certificate  that  there  was  good  and  sufficient  cause  for 
the  failure  to  give  the  notice,  and  that  the  occupier  has  not 
been  prejudiced  thereby  (y}.  On  an  application  for  such  certifi- 
cate it  is  not  necessary  to  show  the  liability  of  the  occupier  to 
pay  under  a  contract  made  before  the  Act  (z). 

There  are  special  provisions  whereby  the  sum  may  be 
recovered  by  the  receiver  from  the  occupier  if  the  lands  are 
let  rent-free,  or  at  a  rent  so  low  as  to  preclude  the  recovery 
of  the  sum  (a).  In  the  case  of  lands  used  solely  for  agricultural 
or  pastoral  purposes  or  for  the  growth  of  timber  or  underwood, 
the  court,  if  satisfied  that  the  rent-charge  payable  exceeds  two- 
thirds  of  the  annual  value  of  the  lands  as  assessed  for  income 
tax  under  Schedule  B,  is  to  order  remission  of  the  excess, 
which  is  not  to  be  recoverable,  and  a  proportionate  amount  of 
the  current  rates,  if  allowance  has  not  been  already  made  (6). 
In  this  connection  there  are  provisions  for  apportioning  and 
arriving  at  the  Schedule  B  assessment  (c),  and  the  right  of 
appeal  extends  to  the  owner  of  the  tithe  rent-charge  (d),  who 
in  this  case,  if  likely  to  be  damnified  by  a  low  assessment,  can 
appeal  against  the  land  owner's  income  tax  assessment  (e). 

There  are  general  provisions  as  to  fees(/),  costs  (g}t 
appeals  (h),  and  the  making  of  rules  (i). 

It  is  provided  that  a  sum  on  account  of  tithe  rent-charge 
shall  not  be  recoverable  under  the  Act  unless  proceedings  have 
been  commenced  within  two  years  of  the  date  when  it  became 
payable  (k).  Tithe  rent-charge  is  "  rent  "  within  sect.  1  of  the 
Heal  Property  Limitation  Act,  1833,  and  is  not  a  modus  or 
composition.  It  can  therefore  be  barred  by  sixty  years'  (or 
two  incumbencies  and  six  years')  non-payment  under  sect.  29 
of  that  Act  (I). 

(x)  54  &  55  Viet.  c.  8,  s.  2  (4)  and  (9). 

(y)  Sect.  2  (6). 

(z)  In  re  the  Tithe  Act,  1891.     Hughes  v.  Simmer,  [1893]  2  Q.  B.  314. 

(a)  Sect.  4. 

(&)  Sect.  8(1),  (8). 

(c)  Sect.  8  (2),  (4),  (5) ;  see  R.  v.  Petersfield  Tax  Commissioners  (1893),  63  L  J. 
Q.  B.  357. 

(d)  Sect.  8  (3). 

(e)  R.  v.  Barstaple  Division  of  Essex  Commissioners  of  Taxes,  [1895]  2  Q.  B.  123. 
(/)  Sect.  2  (8). 

(gr)  Sect.  5. 

(h)  Sect.  7. 

(i)  Sects.  2  (7)  and  3.  The  Tithe  Rent-charge  Recovery  Rules,  1891,  and  the 
forms  thereunder  deal  elaborately  and  at  length  with  the  procedure  under  the  Act ; 
see  the  Annual  County  Courts  Practice,  1918. 

(k)  Sect.  10  (2). 

(I)  Aspkn  v.  Pulton,  [1917]  1  K.  B.  187. 


RECOVERY    OF    TITHE    RENT-CHARGE. 


Where  tithe  rent-charge  was,  under  sect.  1  of  the  Act,  paid 
by  the  plaintiffs  under  a  mistake  of  fact  to  the  sequestrator  of 
a  benefice  appointed  by  an  order  made  by  the  bishop  under 
sect.  52  of  the  Bankruptcy  Act,  1883,  and  was  received  and 
applied  by  the  bishop,  who  had  no  notice  of  the  mistake,  first 
in  providing  for  the  spiritual  needs  of  the  benefice,  and  then  in 
payment  of  the  balance  to  the  trustee  in  bankruptcy  of  the 
incumbent,  it  was  held  that  the  bishop,  as  between  himself  and 
the  plaintiffs,  was  in  the  position  of  a  principal,  and  as  such 
was  liable  to  repay  the  amount  so  received  and  applied  by 
him  (ra). 

The  Tithe  Act,  1891,  does  not  extend  to  the  recovery  of 
tithe  rent-charge  issuing  out  of  the  lands  of  a  railway  com- 
pany (n],  nor  to  rent-charge  in  respect  of  the  tithes  on  any 
gated  or  stinted  pasture  and  certain  analogous  sums  or  rates  (o). 
In  these  cases  the  old  procedure  by  distress  or,  failing  this, 
obtaining  possession  of  the  lands  must  be  adopted  (p).  In  the 
case  of  railways  the  distress  may  be  on  all  the  lands  of  the 
railway  company,  whether  charged  or  in  the  same  parish  or 
not  (q).  Not  more  than  two  years'  arrears  are  recoverable  in 
any  case  (r),  and  a  sale  cannot  be  claimed  (s). 

The  rent-charge  under  the  Extraordinary  Tithe  Redemption 
Act,  1886,  may  be  recovered  by  action  in  the  High  Court  or 
county  court,  or  under  the  Act  of  1891  (t),  or  by  entry  upon  and 
perception  of  the  rents  and  profits  of  the  land  subject  to  the 
rent-charge  (u}. 

Tithes  and  all  periodical  payments  or  renderings  in  lieu  of  or 
in  the  nature  of  tithe  are  within  the  Apportionment  Act,  1870, 
and  are  therefore,  like  interest  on  money  lent,  to  be  considered 
as  accruing  from  day  to  day,  and  are  apportionable  in  respect 
of  time  accordingly  (x). 

(m)  Baylisv.  Bishop  of  London,  [1913]  1  Ch.  127. 

(n)  54  &  55  Viet.  c.  8,  s.  10  (1). 

(o)  Sect.  9  (2). 

(p)  As  these  cases  are  seldom  likely  to  arise,  a  reference  to  the  principal  sections 
concerned  seems  sufficient :— Tithe  Acts,  1836,  ss.  81,  82,  83,  85 ;  1842,  ss.  12, 17, 19 ; 
1860,  ss.  19,  24,  29,  30.  See  the  earlier  editions  of  this  book. 

(g)  Railway  Regulation  Act,  1844  (7  &  8  Viet.  c.  85),  s.  22. 

(r)  Tithe  Act,  1836,  ss.  81,  82. 

(s)  Bailey  v.  Badham  (1885),  30  Ch.  D.  84. 

(*)  That  this  is  so  is  reasonably  clear  if  sect.  10  (4)  of  the  Act  of  1891  and  sect.  4  (5) 
of  the  Act  of  1886  are  read  together,  notwithstanding  the  definition  clause  (sect.  9(2)) 
in  the  Act  of  1891. 

(u)  Extraordinary  Tithe  Redemption  Act,  1886  (49  &  50  Viet.  c.  54),  s.  4  (5). 
All  the  alternative  remedies  appear  to  be  still  open  in  this  case  on  a  true  reading  of 
the  1891  Act,  and  this  will  account  for  the  distinction  in  sect.  2  (1)  of  that  Act 
between  "  tithe  rent-charge  "  and  "  tithe  rent-charge  as  defined  by  this  Act." 

(x)  Apportionment  Act,  1870  (33  &  34  Viet.  c.  35),  ss.  2,  5. 
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CHAPTEK   III. 

OF    OFFERINGS    AND    OBVENTIONS. 

Definition  of.  OFFERINGS  (a),  &c.,  are  defined  by  the  canonists  to  be 
"  Whatsoever  things  are  offered  by  pious  and  faithful  Christians 
to  God  and  holy  Church,  whether  of  things  real  or  personal,  and 
whether  they  are  bequeathed  by  will  or  given  in  any  other 
Are  not  due  of  manner"  (6).  And  if  such  a  definition  be  correct,  it  would 
common  appear  that  such  offerings  cannot  be  due  of  common  right  ; 
but  that  having  been  originally  given  by  the  pious  and  faithful, 
the  custom  of  giving  them  generally  began  to  be  observed  in 
certain  places ;  the  observance  of  which  custom  would  now, 
wherever  it  has  been  thus  established,  be  compelled.  It  may  be 
true  that  it  appears  from  the  canons  that  while  some  offerings 
were  free  and  voluntary,  others  were  certain  and  obligatory  ; 
but  as  the  canons  could  not  bind  the  laity  to  a  payment  to 
which  they  were  not  otherwise  compelled,  these  certain  and 
obligatory  payments  must  be  taken  to  be  such  as  are  due  by 
custom. 

At  what  time        As  to  the  time  at  which  these  offerings  would  be  payable,  it  is 
payable.  declared  by  the  statute  2  &  3  Edw.  VI.  c.  13,  that  all  and  every 

person  or  persons  who  by  the  laws  or  customs  of  this  realm 
ought  to  make  or  pay  their  offerings,  shall  yearly  well  and  truly 
content  and  pay  the  same  to  the  parson,  vicar,  proprietor,  or 
their  deputies  or  farmers,  of  the  parishes  where  they  shall  dwell 
or  abide,  and  that  on  such  four  offering  days  as  at  any  time 
theretofore,  within  the  space  of  four  years  last  past,  had  been 
used  or  accustomed  for  the  payment  of  the  same  ;  and  in  default 
thereof  to  pay  for  the  said  offerings  at  Easter  then  next  following. 
But  this  statute,  as  has  been  observed  by  several  writers,  refers 
not  to  voluntary  offerings,  but  only  to  such  as  were  established 
to  be  due  by  custom.  And  it  is  directed  by  the  rubric  at  the 
end  of  the  communion  service,  that  "  yearly  at  Easter  every 
Parishioner  shall  reckon  with  the  Parson,  Vicar  or  Curate,  or 
his  or  their  Deputy  or  Deputies  ;  and  pay  to  them  or  him  all 
Ecclesiastical  Duties,  accustomably  due,  then  and  at  that  time 
to  be  paid  "  (c). 

(a)  The  term  "  offerings  "  does  not  apply  to  the  "  alms  for  the  poor  "  given  at  the 
offertory  during  the  communion  service.  The  word  oblation  used  in  that  service, 
which  denotes  offerings,  would  seem  to  have  survived  from  pre -Reformation  times. 
As  to  this  see  post,  p.  579. 

(6)  2  Inst.  439  ;  Watson,  c.  52  ;  Degge.  p.  ii.  c.  23. 

(c)  Cf.  Burn  E.  L.  Offerings. 
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It  has  been  suggested  that  Easter  offerings  are  a  composition  Easter 
for  personal  tithes  (d) ;  but  the  matter  is  altogether  speculative,  offerlngs- 
nor  can  anything  be  asserted  on  the  subject  with  reasonable 
certainty.  It  is  certain,  however,  that  personal  tithes  were 
never  due  of  common  right,  but  only  by  special  custom  :  so  that 
if  Easter  offerings  were  a  compensation  for  them,  all  claims 
of  such  offerings  as  due  of  common  right  must  be  abandoned. 
There  are,  however,  some  authorities  in  support  of  the  common 
law  right  to  Easter  offerings,  and  which  would  seem  to  warrant 
the  proposition  that  they  are  due  at  the  rate  of  two-pence  for 
every  person  of  sixteen  years  of  age  and  upwards  (e).  On  the 
other  hand,  it  has  been  expressly  laid  down  that  Easter  offer- 
ings are  due  by  custom  only(/).  But  these  authorities  may  Customary 
probably  be  satisfactorily  reconciled  by  supposing  that  in  every  only- 
authority,  which  would  appear  to  be  in  favour  of  the  common 
law  right  and  of  a  particular  sum,  the  court  was  alluding  to  the 
case  actually  before  them,  in  which  a  custom  had  in  fact  been 
proved.  For  as  to  the  sum  of  two-pence,  above  mentioned,  it 
would  be  difficult  to  discover  how  or  upon  what  authority  that 
particular  sum  came  to  be  fixed  on.  None  of  the  earlier 
ecclesiastical  writers  make  any  allusion  to  any  particular 
sum  as  generally  payable  even  by  custom.  Watson,  indeed, 
says  that  there  are  in  many  places,  by  custom,  two-pence 
payable  for  every  communicant  ;  and  in  certain  cases  decided 
in  1740,  1741,  the  Court  of  Exchequer  ordered  payments  of 
two-pence  a  head  for  every  person  above  the  age  of  sixteen  to 
be  established  as  moduses  or  customary  payments  (g).  But  a 
special  custom  may  be  proved  for  the  payment  of  a  greater  or  Special 
a  less  sum  than  two -pence  a  head  ;  or  there  may  be  a  custom  customs. 
for  the  master  of  a  family  to  pay  a  certain  gross  sum  of  money 
for  Easter  offerings  for  all  the  persons  in  his  family  (h).  And  it 
may  be  observed,  that  such  customs  are  inconsistent  with  the 
notion  that  two-pence  a  head  could  be  payable  of  common  right. 
In  a  case  in  which  the  question  was  directly  raised,  it  was  said  by 
Blackburn,  J.,  in  giving  judgment : — "  The  question  principally 
argued  was  whether  a  payment  of  2d.  per  head  for  every  member 
of  a  family  above  the  age  of  sixteen  was  due  of  common  right 
as  an  Easter  offering.  As  the  view  we  take  of  this  case  makes 
it  unnecessary  to  decide  this  question,  we  desire  only  to  say,  in 
reference  to  it.  that  when  the  point  arises  for  decision  we  hope 
it  will  be  in  such  a  form  as  will  admit  of  an  appeal  to  a  court  of 
error."  And  in  that  case,  it  appearing  from  the  evidence  of  an 
ancient  terrier  that  2d.  was  payable  for  each  communicant,  it 
was  held  that  the  word  communicant  did  not  mean  every 
person  whom  the  Church  in  ancient  times  regarded  as  under  an 

(d)  See  Egerton  v.  81111(1124),  Bunb.  198  ;  Cuthbert  v.  Pkydett  (1726),  2  H.  Wood, 
280. 

(e)  Laivrence  v.  Jones  (1724),  Bunb.  173. 
(/)  E.  v.  Reeves  (1733),  2  Eag.  &  Yo.  55. 

(g)  Popplewell  v.  Canby  (1740),  2  H.  Wood,  390,  398. 

(h)  Wright  v.  Elderton  (1710),  1  H.  Wood,  518;  I  Eag.  &  Yo.  694;  KirlAy  v. 
Redhead  (1655),  1  H.  Wood,  19. 
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How  recover- 
able. 


Mortuaries. 


obligation  to  commune,  but  must  be  confined  to  those  who 
actually  commune  (i). 

If  there  is  no  question  about  the  custom,  and  that  is  clearly 
admitted,  Easter  offerings  may  be  sued  for,  and  ought  to  be 
sued  for  in  the  spiritual  court  ;  but  the  spiritual  court,  as  has 
been  before  observed,  can  have  no  power  to  determine  the 
existence  or  non-existence  of  a  custom.  Whether  Easter 
offerings  could  be  recovered  by  a  suit  in  a  court  of  equity 
appears  doubtful.  The  result  of  the  older  authorities  appears 
to  be,  that  in  a  suit  for  tithes  the  bill  might  pray  an 
account  of  Easter  offerings  also,  but  that  neither  could  a 
bill  be  filed  for  an  account  of  Easter  offerings  only,  nor 
would  any  decree  be  made  as  to  them  if  an  account  of  them 
had  been  prayed  in  a  suit  for  tithes,  and  the  bill  as  to  tithes 
had  been  dismissed  (&). 

The  term  "  offerings  and  oblations  "  also  includes  such  fees 
as  mortuaries,  surplice  fees,  and  other  minor  offerings  (some- 
times spoken  of  as  altarage)  which  are  due  to  the  parson  by 
custom  in  any  particular  parish. 

Mortuaries  were  said  to  have  been  given  pro  recompensatione 
subtractions  decimarum  personalium,  necnon  et  oblationum  (I), 
or,  as  was  said  by  Patteson,  J.,  in  Ayrton  v.  Abbott  (m),  as  a  sort 
of  offering  to  the  Church  for  any  possible  omissions  of  which 
the  deceased  person  might  have  been  guilty  in  respect  to  the 
dues  of  the  Church  (n). 

Surplice  fees.  Surplice  fees  are  those  fees  to  which  the  minister  is  entitled 
for  performing  certain  offices  of  the  Church  for  the  benefit  of 
an  individual  member  of  the  Church,  and  include  such  fees  as 
the  "  accustomed  offerings  "  at  the  churching  of  women.  The 
term  has  also  been  used  to  denote  any  other  fees  due  to  the 
minister  by  virtue  of  his  office,  or  by  virtue  of  the  freehold  of 
the  church  and  churchyard  being  vested  in  him.  The  question 
of  these  fees  is  dealt  with  under  the  headings  of  the  various 
subjects  to  which  they  relate. 

Easter  offerings,  mortuaries  and  surplice  fees  could  be 
commuted  for  a  certain  sum  by  a  parochial  agreement  at  any 
time  before  the  confirmation  of  the  apportionment  after  a 
compulsory  award  for  commutation  of  tithes  ;  but  the  pay- 
ments so  fixed  must  be  made  payable  on  the  same  days  as 
the  tithe  rent-charge,  and  they  are  made  recoverable  in  the 
same  manner.  It  was  left  to  the  judgment  of  the  Commis- 
sioners to  decide  what  provisions  and  powers  in  the  Tithe 
Acts,  as  to  parochial  agreements,  should  be  applicable  to 
agreements  of  this  kind  (p). 


Offerings,  &c. 
may  be  com- 
muted. 


(i)  K.  v.  Hall  (1866),  L.  R.,  1  Q.  B.  632. 

(k)  See  Vernon  v.  Shane  (1759),  3  Gwill.  889;  2  Eag.  &  Yo.  169  ;  Laurence  v. 
Yeates  (1726),  2  H.  Wood,  276  ;  Baker  v.  Athill  (1794),  2  Eag.  &  Yo.  415. 
(I)  2  Inst.  491. 
(m)  (1849),  14  Q.  B.  1. 

(n)  For  fuller  historical  details  as  to  mortuaries  see  earlier  editions  of  this  book. 
(p)  2  &  3  Viet.  c.  62,  s.  6,  p.  299. 
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Easter  offerings  of  money  given  as  a  freewill  gift  to  the  Income  tax 
incumbent  of  a  benefice  as  such  for  his  personal  use  are,  if  on  Easter 
given  for  the  purpose  of  increasing  his  stipend,  assessable  to  ° 
income  tax  (<?). 

(q)  Blakiston  v.  Cooper,  [1909]  A.  C.  104.  Cf.  as  to  grants  to  incumbents  from 
a  clerical  charity.  Herbert  v.  McQuade,  [1902]  2  K.  B.  631  :  but  see  also  Turton 
v.  Cooper  (1905), '92  L.  T.  863. 
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CHAPTER   IV. 

OF  FIRST  FRUITS  AND  TENTHS,  AND   OF  QUEEN  ANNE'S  BOUNTY. 

The  origin  of  THE  payment  of  the  First  Fruits  of  benefices  had  its  origin  in 
First  Fruits,  the  feudal  custom  of  reliefs  or  primer  seisin  (a)  ;  for  the  Popes 
claimed  to  be  the  feudal  lords  of  the  Church  ;  and  in  analogy 
to  the  feudal  custom  mentioned,  they  laid  claim  to  profits  of 
the  first  year  upon  the  institution  of  every  clergyman.  The 
first  introduction  of  this  claim  appears  to  have  been  by  Pan- 
dulph,  the  Pope's  legate  during  the  reigns  of  John  and  Henry  III., 
but  at  that  time  in  the  see  of  Norwich  only,  and  afterwards 
attempted  to  be  made  universal  by  Popes  Clement  V.  and 
John  XXII.  But,  as  in  most  cases  of  this  kind,  the  exact  time 
of  their  introduction,  as  a  tax  generally  acquiesced  in,  is  not 
certain.  And  it  is  said,  with  probability,  to  have  been  a  tribute 
gradually  imposed,  in  the  first  place  on  such  vacant  benefices 
as  the  Pope  had  himself  bestowed  ;  and  certainly  there  is 
nothing  to  lead  to  the  belief  that,  as  a  mere  claim  of  a  payment 
to  the  Pope,  First  Fruits  were  ever  universally,  or  even  generally, 
admitted  in  this  country  until  the  temporal  power  and  interest 
came  to  unite  with  that  of  the  spiritual,  for  the  purpose  of 
exacting  them.  This  seems  to  have  been  in  the  year  1253,  when 
Pope  Innocent  IV.  gave  the  First  Fruits  and  Tenths  to  King 
Henry  III.  for  three  years,  which  occasioned  a  taxation  in  the 
following  year,  sometimes  called  the  Norwich  Taxation,  and 
sometimes  Pope  Innocent's  Valor  (6). 

In  1288,  Pope  Nicholas  IV.  granted  the  Tenths  to  King 
Edward  I.  for  six  years,  towards  defraying  the  expenses  of  an 
expedition  to  the  Holy  Land  ;  and,  that  they  might  be  collected 
to  their  full  value,  a  taxation,  by  the  King's  precept,  was  begun 
in  that  year,  and  finished,  as  to  the  province  of  Canterbury,  in 
1291,  and,  as  to  that  of  York,  in  the  following  year  (c). 
Tenths.  The  Tenths,  or  decimse,  were  the  tenth  part  of  the  annual 

profit  of  each  living  by  the  same  valuation,  which  was  also 
claimed  by  the  holy  see,  under  no  better  pretence  than  a 
strange  misapplication  of  that  precept  of  the  Levitical  law, 
which  directs  that  the  Levites  "  should  offer  the  tenth  part  of 
their  tithes  as  a  heave  offering  to  the  Lord,  and  give  it  to 
Aaron  the  high  priest  "  (d).  But  this  claim  of  the  Pope  met  with 
a  vigorous  resistance  from  the  English  Parliament,  and  a  variety 
of  Acts  were  passed  to  prevent  and  restrain  it,  particularly  the 

(a)  Co.  Litt.  77  ;  2  Black.  Com.  66. 

(6)  See  Hume,  Hist,  of  England ;  1  Black.  Com.  284 ;    2  Burn  E.  L.  273,  and 
compare  authorities  there  mentioned. 

(c)  See  Coleridge's  note  to  1  Black.  Com.  284,  and  2  Burn  E.  L.  274,  and  authori- 
ties there  cited. 

(d)  Num.  xviii.  26. 
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statute  6  Hen.  IV.  c.  1,  which  calls  it  a  horrible  mischief  and 
damnable  custom.     But  the  clergy  still  kept  it  on  foot  ;   some- 
times more  secretly,  sometimes  more  openly  and  avowedly  (so 
that  in  the  reign  of  Henry  VIII.  it  was  computed  that  in  the 
compass  of  fifty  years  800,000  ducats  had  been  sent  to  Rome 
for  First  Fruits  only).     And  as  they  expressed  this  willingness  First  Fruits 
to  contribute  so  much  of  their  income  to  the  head  of  the  Church,  j^nexecUo 
it  was  thought  proper,  when  the  King  was  declared  the  head  the  Crown! 
of  the  Church  of  England,  to  annex  this  revenue  to  the  Crown  ; 
which  was   done   by   statute  26  Hen.  VIII.  c.  3,  and  a  new 
valor  beneficiorum  was  then  made,  by  which  the  clergy  are  still 
rated  (e), 

It  does  not  appear  that  it  would  be  useful  now  to  enter  into 
any  detailed  account  of  the  different  dealings  with  First  Fruits 
and  Tenths  at  the  time  of  the  Reformation  ;  we  follow,  there- 
fore, the  concise  account  given  by  Blackstone.  It  should  be 
noted,  however,  that  the  only  benefices  ever  liable  were  those 
appearing  in  the  Valor  of  Henry  VIII.,  and  that  the  original 
assessment,  based  on  the  annual  value  in  the  King's  books 
of  that  date,  is  still  the  amount  collected.  As  a  consequence 
all  benefices  constituted  since  that  time  are  exempt,  and 
the  assessment  bears  no  necessary  relation  to  the  present 
value. 

By  the  last-mentioned  statute,  confirmed  by  that  of  1  Eliz.  For  what  and 
c.  4,  all  vicarages  under  ten  pounds  a  year,  and  all  rectories 
under  ten  marks,  are  discharged  from  the  payment  of  First 
Fruits ;  and  if  in  such  livings  as  continue  chargeable  with  this 
payment,  the  incumbent  lives  but  half  a  year,  he  shall  pay  only 
one  quarter  of  his  First  Fruits  ;  if  but  one  whole  year,  then 
half  of  them  ;  if  a  year  and  a  half,  three  quarters  ;  and  if  two 
years,  then  the  whole,  and  not  otherwise.  Likewise,  by  the 
statute  27  Hen.  VIII.  c.  8,  no  Tenths  are  to  be  paid  for  the 
first  year,  for  then  the  First  Fruits  are  due.  And,  by  other 
statutes  of  Queen  Anne,  in  the  fifth  and  sixth  years  of  her  reign, 
if  a  benefice  be  under  50/.  per  annum  clear  yearly  value,  it  shall 
be  discharged  of  the  payment  of  First  Fruits  and  Tenths. 
Thus  the  richer  clergy  being,  by  the  bigotry  of  their  popish 
predecessors,  subjected  at  first  to  a  foreign  exaction,  were 
afterwards,  when  that  yoke  was  shaken  off,  liable  to  a  like 
misapplication  of  their  revenues,  through  the  rapacious  dis- 
position of  the  then  reigning  monarch,  till  at  length  the  piety 
of  Queen  Anne  restored  to  the  Church  what  had  been  thus 
indirectly  taken  from  it.  This  she  did,  not  by  remitting  the 
Tenths  and  First  Fruits  entirely,  but  in  a  spirit  of  the  truest 
equity,  by  applying  these  superfluities  of  the  larger  benefices  to 
make  up  the  deficiencies  of  the  smaller.  And  to  this  end  she 
granted  her  royal  charter,  which  was  confirmed  by  the  statute 
2  &  3  Anne,  c.  11,  whereby  all  the  revenues  of  First  Fruits  and 
Tenths  were  vested  in  trustees  for  ever,  to  form  a  perpetual  fund 


pay" 


(e)  I  Black.  Com.  285  ;  cf.  Bishop  of  Rochester  v.  Le  Fanu,  [1906]  2  Ch.  513. 
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Compounding 
for. 


When  due. 


In  case  of 
bishops. 


In  case  of 
other  clergy. 


Tenths  when 
due,  and 
remedies  for 
recovering. 


for  the  augmentation  of  poor  livings.  This  is  usually  called 
Queen  Anne's  Bounty  (/  ). 

First  Fruits  are  to  be  paid  or  compounded  for  at  reasonable 
days,  and  upon  good  sureties,  before  the  incumbent  actually 
meddles  with  the  profits  of  the  benefice  ;  and  if  he  do  meddle 
with  the  profits  without  having  done  so,  he  is  to  be  taken 
as  an  intruder  on  the  King's  possessions,  and  to  forfeit  double 
value  (g). 

The  time  when  the  First  Fruits  become  payable  is  directly 
upon  the  avoidance,  and  profits  go  to  the  successor  towards 
payment  (h). 

Every  Archbishop  and  bishop  has  four  years  to  compound 
for  the  payments  of  First  Fruits,  to  commence  from  the  restitu- 
tion of  his  temporalities  ;  in  every  year  to  pay  one-fourth  ; 
and  if  he  die  or  be  removed  before  the  four  years  are  expired, 
he  shall  be  discharged  of  so  much  as  did  not  become  due  at  his 
death,  in  the  same  way  that  rectors  and  vicars  are  discharged  (i). 

As  to  deans,  archdeacons,  prebendaries,  rectors  and  vicars,  if 
they  live  to  the  end  of  the  half-year  next  after  avoidance,  so  that 
they  may  have  received  the  rents  and  profits  of  that  half-year, 
and  before  the  end  of  the  next  half-year  die,  or  be  lawfully 
evicted,  &c.,  they,  their  heirs,  &c.,  shall  only  be  charged  with  a 
fourth  part  of  the  First  Fruits.  If  they  live  one  whole  year 
after  avoidance  and  die  or  be  evicted,  &c.,  before  the  end  of  the 
half-year  then  next  following,  they  shall  be  charged  with  only 
half  of  the  First  Fruits.  If  they  live  a  year  and  a  half  and  die 
or  be  evicted,  &c.,  before  the  end  of  the  six  months  then  next 
following,  they  shall  be  charged  with  three  parts  of  the  First 
Fruits  ;  and  if  they  live  to  the  end  of  two  whole  years,  and  not 
be  lawfully  evicted,  removed  or  put  out  as  aforesaid,  they  shall 
pay  the  whole  (k). 

The  Tenths  become  due  annually  at  Christmas,  and  if  not  paid 
before  the  last  day  of  the  following  April,  process  may  be  issued 
against  the  defaulter,  whereby  the  same  may  be  levied  against 
him  or  his  executors.  &c.,  and  the  defaulter  is  to  forfeit  double 
value  (I)  ;  or  if  nothing  is  to  be  found  that  can  be  levied,  the 
process  may  be  against  the  successor  ;  for  it  seems  that  the 
debt  is  considered  as  due  from  the  benefice.  But  in  such  case 
the  successor  may  distrain  upon  the  goods  of  his  predecessor 
remaining  on  the  premises,  and  retain  the  same  till  the  prede- 

(/)  1  Black.  Com.  285.    There  was  a  second  charter  of  11  Anne. 

(g)  26  Hen.  8,  c.  3,  ss.  2,  5. 

(h)  28  Hen.  8,  c.  11,  s.  3. 

(i)  6  Anne,  c.  17,  s.  5. 

(k)  1  Eliz.  c.  4,  ss.  30—33. 

It  has  been  always  considered  at  the  office  of  Queen  Anne's  Bounty,  which  has 
charge  of  the  collection  of  First  Fruits,  that  these  sections  of  the  Act  of  Elizabeth 
do  not  alter  or  repeal  the  prior  enactments  of  26  Hen.  8,  c.  3,  or  28  Hen.  8.  c.  11.  It 
is  held  that  First  Fruits  are  legally  payable  on  institution  ;  it  is  considered  sufficient 
if  they  are  paid  within  three  months  of  institution,  unless  a  bond  is  given  to  pay 
them  within  a  longer  period. 

(I)  3  Geo.  1,  c.  10,  s.  3.  The  procedure  is  by  a  Crown  writ  of  extent,  issued  at  the 
instance  of  Queen  Anne's  Bounty. 
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cessor,  if  he  be  alive,  or  if  he  be  dead,  till  his  executors  or 
administrators,  shall  pay  the  same  ;  and  if  the  same  shall  not 
be  paid  in  twelve  days,  then  he  may  cause  the  goods  to  be 
appraised  by  two  or  three  indifferent  persons  to  be  sworn  for 
the  same  ;  and,  according  to  the  same  appraising,  may  sell  so 
much  as  shall  pay  the  same  and  also  the  reasonable  costs  of 
distraining  and  appraising  ;  and  if  no  such  distress  be  found, 
then  such  predecessor,  if  he  be  alive,  and,  if  he  be  dead,  his 
executors  and  administrators,  may  be  compelled  to  the  payment 
thereof  by  bill  in  chancery,  or  by  action  or  plaint  of  debt  at 
common  law  (m). 

These  First  Fruits  and  Tenths  were  formerly  paid  to  an  office  Account  of 
for  collection  of  the  same,  but  are  now  paid  directly  to  the  sums  payable 
treasurer  of  Queen  Anne's  Bounty,  who,  immediately  after  the  ciergySontheir 
receipt  of  every  return  of  institution  made  by  the  bishops  of  the  institution, 
respective  dioceses  in  England  or  Wales,  or  other  ordinaries,  is 
to  deliver  or  transmit  by  the  post  or  otherwise,  to  every  clerk  or 
other  person  instituted  to  any  ecclesiastical  benefice,  an  account 
or  statement  in  writing  of  the  payments  (if  any)  which  are  to  be 
made  by  him  in  respect  of  the  First  Fruits  and  yearly  Tenths 
of  such  benefice,  and  of  the  times  and  manner  of  making  such 
payments  (n). 

And  whenever  it  appears  to  such  treasurer  that  any  person  Notice  of 
liable  to  the  payment  of  First  Fruits  or  Tenths  shall  have  arrears  to  be 
omitted  or  neglected  to  pay  the  same  respectively  for  one 
calendar  month  over  the  proper  time  of  payment,  he  shall  pay. 
thereupon  give  to  each  such  person  a  notice  in  writing,  or 
transmit  the  same  by  the  post,  addressed  to  him  at  the  place 
of  residence  belonging  to  the  benefice,  or  other  ecclesiastical 
preferment,  in  respect  of  which  such  payment  is  required, 
stating  the  amount  then  appearing  to  be  due  from  such  person 
in  respect  of  First  Fruits  and  Tenths  respectively  ;  and  such 
notice  shall  from  time  to  time  be  repeated  as  often  as  the 
treasurer  may  deem  expedient,  and  in  particular  between  the 
29th  day  of  September  and  the  25th  day  of  December  in  every 
year,  such  a  notice  shall  be  given,  sent,  or  transmitted  as  afore- 
said, to  every  Archbishop,  bishop,  or  other  dignitary,  rector, 
vicar,  or  other  person,  from  whom  any  First  Fruits  or  yearly 
Tenths,  or  any  sum  or  sums  of  money  in  respect  thereof,  may 
then  appear  to  be  due,  in  order  that  the  payments  of  such  First 
Fruits  and  Tenths  may  in  no  case  be  omitted  or  neglected 
through  ignorance  or  inadvertence  (o). 

But  this  notice,  ex  gratia,  to  the  clergyman  from  whom  such 
payment  is  due,  does  not  alter  or  affect  the  remedies  before 
mentioned,  such  as  the  enforcing  payment  by  process  or  other- 
wise (o). 

From  the  general  payment  of  First  Fruits  and  Tenths,  certain  Exceptions 
cases  are  excepted  by  statute  ;     for  after  Queen  Anne    had  from  li£ 

( m)  26  Hen.  8,  c.  3,  s.  18  ;  27  Hen.  8,  c.  8,  s.  4  ;  3  Geo.  1,  c.  10. 
(n)  1  &  2  Viet.  c.  20,  ss.  1,  3,  8. 
(o)  Sect.  4. 
c.  22 
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appropriated  the  revenue  arising  from  the  payment  of  First 
Fruits  and  Tenths  to  the  augmentation  of  small  livings,  it  was 
considered  a  proper  extension  of  this  principle  to  exempt  the 
smaller  livings  from  the  burden  of  those  demands  ;  to  which  end 
a  certificate  of  such  livings  as  did  not  exceed  50Z.  per  annum  at 
their  improved  value  (p)  at  that  time  was  made  into  the 
exchequer  by  the  bishops,  in  order  to  the  above  exemption  (q). 
But  this  exemption  did  not  affect  any  existing  rights  ;  so  that 
where  the  Tenths  of  any  such  benefices  had  been  granted  away 
by  any  of  the  Queen's  predecessors  in  perpetuity,  those  grants 
remained  good  (r). 

The  dean  and  canons  of  St.  George's,  Windsor,  and  all  their 
possessions,  are  also  discharged  from  the  payment  of  First 
Fruits  and  Tenths.  Hospitals  and  their  possessions,  employed 
for  the  relief  of  poor  people,  or  any  school,  or  the  revenues 
thereof,  as  existent  in  the  first  year  of  Queen  Elizabeth,  and 
grants  theretofore  made  to  the  universities,  or  any  college  or 
hall  therein,  or  to  the  colleges  of  Eton  and  Winchester,  are  also 
exempted. 

A  further  large  extension  in  practice  of  the  exception  from 
liability  to  pay  First  Fruits  and  Tenths  was  effected  in  1919. 
The  Ecclesiastical  Commissioners  having  undertaken  (by  way 
of  augmentation  of  the  benefices  concerned)  to  pay  to  Queen 
Anne's  Bounty  an  annual  sum  in  lieu  of  First  Fruits  and  Tenths 
of  benefices  the  net  incomes  of  which,  when  calculated  in 
accordance  with  the  regulations  of  the  Commissioners  and 
Queen  Anne's  Bounty,  do  not  exceed  300Z.  per  annum,  Queen 
Anne's  Bounty  has  now  released  the  incumbents  of  these  bene- 
fices from  payment  of  the  First  Fruits  and  Tenths  (s). 

(p)  5  &  6  Anne,  c.  24,  s.  2  (or  3)  as  certified  by  the  bishops. 

(q)  5  &  6  Anne,  c.  24. 

(r)  Sect.  3  (or  4). 

(s)  As  a  result  of  this  arrangement,  the  sum  collected  direct  from  incumbents  by 
way  of  First  Fruits  and  Tenths  has  decreased  substantially,  and  a  further  extension 
01  the  arrangement  is  not  improbable.  The  payments  have,  therefore,  ceased  to  be 
matter  of  such  wide  general  interest  to  incumbents.  The  following  figures,  kindly 
supplied  by  the  Bounty  Office,  show  the  present  position  : — 

The  number  of   ecclesiastical   preferments   in   charge   for   either 


First  Fruits,  Tenths,  or  both  is 
Made  up  as  follows  : — 

(a)  On  benefices,  &c. ',     Collected  by  the  treasurer 
Queen  Anne's  Bounty 


4,933 


On  bishoprics 
On  sinecures 


(b)  On  prebends 
On  benefices 
under  300/. 


Paid  to  Queen  Anne's  Bounty  . 
by  Ecclesiastical  Commis- 1 
sioners  for  England 


3,366 
36 
60 

459 
1,012 


3,462 


1,471 
4,933 

The  average  amount   received  in  respect   of  First  Fruits  and 

Tenths  is £15,570 

Made  up  as  follows  : — 

(a)  Collected  by  the  treasurer  of  Queen  Anne's 

Bounty  £12,233 

(b)  Paid  by  the  Ecclesiastical  Commissioners  for 

England  to  Queen  Anne's  Bounty        .          .  3,337 

£15,570 
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In  the  case  of  Archbishops  and  bishops,  First  Fruits  and  Commuted 
?enths  have  been  commuted  for  annual  payments,  due  (as  in  for  annual 
the  case  of  Tenths)  at  Christmas  in  each  year,  amounting  fhjments£in 
together  to  II.  17s.  6d.  for  every  100L  of  the  income  of  the  bishops, 
see  (t).     These  annual  sums  are  periodical  payments   in  the 
nature  of  income  within  sect.  2  of   the  Apportionment  Act, 
1870  (u),    and    therefore    apportionable    between    successive 
bishops  inter  se  (x).   Though  now  collected  and  administered  by 
Queen  Anne's  Bounty,  they  are,  however,  still  in  fact  Crown 
debts  enforceable  by  writ  of  extent,  and  therefore  not  appor- 
tionable against  the  Crown  or  the  treasurer  of  Queen  Anne's 
Bounty  (x). 

Having  now  seen  in  what  manner  First  Fruits  and  Tenths  are  Application 
assessed  and  collected,  and  the  payment  of  them  enforced,  it  of- 
remains  to  give  a  brief  account  of  Queen  Anne's  Bounty,  the 
corporation  in  whom  these  funds  are  vested,   and  by  whose 
authority  they  are  to  be  applied  and  distributed,  and  of  the 
manner  in  which  they  are  applied  (y). 

The  power  to  create  this  corporation  was  given  to  the  Queen  Governors  of 
by  the  statute  2  &  3  Anne,  c.  11,  and  in  pursuance  of  that  Qu^n  Anne's 
statute  the  following  persons,  namely,  the  Archbishops,  bishops,  corporated. 
deans,  Speaker  of  the  House  of  Commons,  Master  of  the  Rolls, 
privy  councillors,  lord  lieutenants  and  custodes  rotulorum  of  the 
counties,  the  judges,  the  Queen's  serjeants-at-law,  Attorney  and 
Solicitor-General,  Advocate-General,  chancellors  and  vice-chan- 
cellors of  the  two  universities,  Lord  Mayor  and  aldermen  of 
London,  and  mayors  of  the  respective  cities,  and,  by  supple- 
mental charter  (a),  the  officers  of  the  Board  of  Green  Cloth,  the 
Queen's  counsel,  and  the  four  clerks  of  the  Privy  Council,  were 
made  a  corporation  by  the  name  of  "  The  Governors  of  the 
Bounty  of  Queen  Anne  for  the  Augmentation  of  the  Maintenance 
of  the  Poor  Clergy,"  and  to  such  corporation  was  granted  the 
revenue  of  First  Fruits  and  Tenths. 

It  was  directed  that  this  corporation  should  keep  four  general  Duties  of. 
courts  at  least  in  every  year,  at  some  convenient  place  within 
London  and  Westminster  (notice  being  in  that  behalf  first  given 
in  the  Gazette  or  otherwise,  fourteen  days  before),  the  said 
courts  to  be  in  the  months  of  March,  June,  September,  and 
December  ;  that  the  said  governors,  or  so  many  of  them  as 
shall  assemble  (with  provision  for  a  quorum  (6)  ),  shall  be  a 
general  court,  and  dispatch  business  by  majority  of  votes,  with 
power  to  appoint  committees  for  the  easier  dispatch  of 
business. 

They  were  also  directed  to  inform  themselves  of  the  true 

(0  Order  in  Council,  November  27th,  1852,  under  the  Ecclesiastical  Commis- 
sioners Act,  1836  (6  &  7  Will.  4,  c.  77). 

(u)  33  &  34  Viet.  c.  35. 

(x)  Bishop  of  Rochester  v.  Le  Fanu,  [1905]  2  Ch.  513. 

(«/)  This  is  mainly  a  matter  of  history  and  practice  rather  than  law. 

(a)  11  Anne  (March  5th,  1713), 

(6)  Alternative  provisions  in  this  respect  are  to  be  found  in  the  two  charters,  and 
28  &  29  Viet.  c.  69,  s.  5,  provides  a  further  quorum. 
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yearly  value  of  the  maintenance  of  every  such  person,  vicar, 
curate,  and  minister,  officiating  in  any  such  church  or  chapel 
as  aforesaid,  for  whom  a  maintenance  of  the  yearly  value  of 
SOL  is  not  sufficiently  provided,  and  the  distances  of  such 
churches  and  chapels  from  London,  and  which  of  them  are  in 
towns  corporate  or  market  towns,  and  which  not,  and  how 
they  are  supplied  with  preaching  ministers,  and  where  the 
incumbents  have  more  than  one  living. 

Officers  of.  To  have  a  secretary  and  treasurer,  and  such  inferior  officers, 

substitutes  and  servants,  as  they  shall  think  fit,  to  be  chosen  by 
a  majority  of  votes  at  a  general  court,  and  to  continue  during 
the  pleasure  of  the  governors  ;  the  secretary  and  treasurer  to 
be  first  sworn  at  a  general  court  for  the  due  and  faithful  execu- 
tion of  their  offices,  and  the  treasurer  to  give  security  for  his 
faithful  accounting  for  the  monies  he  shall  receive  by  virtue  of 
the  said  office. 

To  have  power  to  admit  into  their  said  corporation  all  such 
persons  who  shall  be  piously  disposed  to  contribute  towards  such 
augmentation,  as  the  said  governors,  in  a  general  court,  shall 
think  fit,  and  cause  to  be  entered  in  a  book  kept  for  the  purpose 
the  names  of  all  the  contributors,  with  their  several  contribu- 
tions, to  the  end  a  perpetual  memorial  may  be  had  thereof,  and 
whereby  the  treasurer  may  be  charged  with  the  more  certainty 
in  his  account. 

Also  to  draw  up  rules  and  orders  for  the  better  rule  and 
government  of  the  corporation,  and  distribution  of  their 
revenues,  the  eighteen  original  rules  being  established  by  the 
charter  of  1713  (c). 

In  addition  to  these  eighteen  rules,  it  was  provided  that 
all  such  rules  and  orders  as  shall  from  time  to  time  be 
by  the  governors  agreed  upon,  prepared  and  proposed  to 
the  King,  according  to  the  true  intent  of  the  said  letters 
patent,  and  by  him  approved  under  his  sign  manual,  shall 
be  as  good  as  if  they  were  established  under  the  great  seal  (d). 
The  rules  have  been  varied,  cancelled  and  added  to  from  time 
to  time. 

Grants  to  the        Besides  the  revenue  of  First  Fruits  and  Tenths  given  to  this 

corporation,      corporation,  they  have  been  empowered  to  accept  from  any 

benefactors,  for  the  same  purposes  as  those  of  their  incorpora- 


Admitting 
other  mem- 
bers of  the 
corporation. 


Power  to 
make  rules. 


Additional 
rules  made 
from  time  to 
time. 


(c)  The  first  four  of  these  original  rules  were  : — 

(1)  That  the  augmentations  to  be  made  by  the  said  corporation  shall  be  by  way 
of  purchase,  and  not  by  way  of  pension. 

(2)  That  the  stated  sum  to  be  allowed  to  each  cure  which  shall  be  augmented  to 
200Z.  be  invested  in  a  purchase  at  the  expense  of  the  corporation. 

(3)  That  the  governors  shall  begin  with  augmenting  those  cures  that  do  not 
exceed  the  value  of  101.  per  annum,  and  shall  augment  no  other  till  those  have  all 
received  Our  bounty  of  2001.,  except  in  the  cases  and  according  to  the  limitations 
hereafter  named. 

(4)  That  in  order  to  encourage  benefactions  from  others,  and  thereby  the  sooner  to 
complete  the  good  that  was  intended  by  Our  bounty,  the  governors  may  give  the 
said  sum  of  200?.  to  cures  not  exceeding  35Z.  per  annum,  where  any  persons  will  give 
the  same  or  greater  sum  or  value  in  lands  or  tithes. 

(d)  Charter  of  1713  and  1  Geo.  1,  c.  10,  s.  3. 
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tion,  any  property  in  any  goods  or  chattels,  whether  given  by 
deed  or  in  any  other  manner,  and  any  estate  in  lands,  &c., 
which  must,  however,  be  granted  by  deed  inrolled  in  such 
manner,  and  within  such  time,  as  is  directed  by  27  Hen.  VIII. 
c.  16,  for  inrolment  of  bargains  and  sales,  or  by  will  duly 
executed  (e).  And  it  has  been  provided,  that  all  incapacitated 
persons  and  corporations  may  grant  and  convey  to  the  corpora- 
tion, either  by  gift  or  sale,  lands  to  be  used  for  parsonages,  or 
for  incumbents  of  benefices,  or  for  outbuildings,  gardens  or 
sites  for  enlarging  the  same,  provided  such  assurances  are  made 
in  the  required  form  ;  and  that  no  assurance  from  such  persons, 
other  than  for  the  fair  value,  should  comprise  more  than  one 
acre  (/). 

By  the  same  Act  the  corporation  are  further  empowered  to  Appropria- 
sell  any  lands  which  may  have  been  acquired  by  them  ;    the  ilon  of  funds 
purchase-money  being  applied  as  part  of  their  general  funds 
and  profits  (g).     Penalties  for  officiating  contrary  to  the  pro- 
visions of  the  Colonial  Clergy  Act,  1874,  are  payable  to  Queen 
Anne's  Bounty  (h). 

Until  recently  the  governors  appropriated  nearly  the  whole 
of  the  monies  at  their  disposal  in  grants  of  varying  amounts  to 
meet  benefactions,  mainly  as  additions  to  permanent  capital 
endowment  or  for  the  erection  or  improvement  of  parsonage- 
houses  ;  and  their  powers  in  these  respects  were  supplemented 
by  statutory  provisions  (i).  The  aggregate  sum  of  these 
and  analogous  benefactions  and  grants  combined  from  the 
establishment  of  the  corporation  till  the  end  of  1919  amounted 
to  over  8,850,OOOZ.,  the  grants  and  benefactions  together  in 
1919  amounting  to  over  41,OOOZ. 

By  the  Ecclesiastical  Dilapidations  Act,  1871  (k),  it  devolved  Now. 
upon  the  governors  to  receive  and  disburse  all  sums  assessed 
for  dilapidations  on  the  vacancy  of  a  benefice ;  and,  in  conse- 
quence of  the  experience  thus  gained,  the  governors  decided 
in  1919,  and  obtained  the  necessary  powers,  to  devote  their 
available  income  towards  the  relief  of  dilapidation  assessments 
on  benefices  with  an  income  not  exceeding  200?.  (I). 

The  powers  and  duties  of  Queen  Anne's  Bounty  under  the  other  powers 
Ecclesiastical    Dilapidations    Act,    1871  (&),   and   the   Gilbert  and  duties. 
Acts  (ra),  and  their  general  powers  and  duties,  are,  so  far  as 
material,  dealt  with  under  the  several  heads.     They  act  as 

(e)  2  &  3  Anne,  c.  11,  ss.  4,  5. 

(/)  28  &  29  Viet.  c.  69,  s.  4. 

(g)  Sect.  2. 

(K)  37  &  38  Viet.  c.  77,  s.  7. 

(i)  See  especially  1  Geo.  1,  stat.  2,  c.  10  (power  to  obtain  returns  from  bishops; 
conditions  and  consequences  of  augmentation)  ;  45  Geo.  3,  c.  84  ;  43  Geo.  3, 
c.  107  (power  to  apply  augmentation  money  towards  building,  rebuilding,  or  pur- 
chasing parsonage -houses)  ;  and  earlier  editions  of  this  book. 

(k)  34  &  35  Viet.  c.  43,  ante,  p.  274. 

(I)  A  scheme  to  give  effect  to  this  object  is  now  in  operation,  and  the  editors 
believe  that  the  distribution  of  the  available  funds  will  for  the  future  be  on  these 
lines,  in  lieu  of  being  used  for  capital  grants  to  meet  endowments. 

(m)  17  Greo.  3,  c.  53,  and  subsequent  Acts,  ante,  p.  255. 


342  OF   FIRST   FRUITS   AND    TENTHS. 

trustees  for  many  descriptions  of  endowments  and  Church 
funds,  and  have  in  several  respects  in  this  connection  powers 
analogous  to  those  of  the  Ecclesiastical  Commissioners  (n). 

(n)  For  further  information  on  Queen  Anne's  Bounty  the  reader  is  referred  to  the 
Reports  of  the  Joint  Select  Committee  of  1900-01  and  the  evidence  and 
appendices. 
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BOOK  III. 

OF  THINGS  ECCLESIASTICAL. 
CHAPTEK   I. 

ECCLESIASTICAL   PARISHES   AND    DISTRICTS. 

UNDER  this  head  will  be  considered  the  subject  of  parishes  General, 
or  districts,  into  which  the  whole  of  this  country  is  divided 
for  ecclesiastical  purposes  and  for  better  and  more  effectual 
pastoral  superintendence  by  its  ministers.  No  inconsiderable 
part  of  the  subject  is  contained  in  the  Church  Building  Acts, 
1818  to  1884  (a),  and  the  New  Parishes  Acts,  1843  to  1888  (a), 
in  dealing  with  which  the  endeavour  has  been  made,  as  far  as 
possible,  to  treat  them  as  if  consolidated,  and  to  refer  to  them 
only  for  each  point  as  it  arises  in  its  proper  place.  A  complete 
list  of  the  Acts  in  question  is  annexed  (a). 

(a)  The  Short  Titles  Act,  1892,  gives  the  short  title  of  "  The  Church  Building 
Acts,  1818  to  1884,"  to  the  following  group  of  Acts  : — 

58  Geo.  3,  c.  45  The  Church  Building  Act,  1818. 

59  Geo.  3,  c.  134  The  Church  Building  Act,  1819. 
3  Geo.  4,  c.  72  The  Church  Building  Act,  1822. 
5  Geo.  4,  c.  103  The  Church  Building  Act,  1824. 
7  &  8  Geo.  4,  c.  72  The  Church  Building  Act,  1827. 

1  &  2  Will.  4,  c.  38          The  Church  Building  Act,  1831. 

2  &  3  Will.  4,  c.  61          The  Church  Building  Act,  1832. 

1  &  2  Viet.  c.  107  The  Church  Building  Act,  1838. 

2  &  3  Viet.  c.  49  The  Church  Building  Act,  1839. 

3  &  4  Viet.  c.  60  The  Church  Building  Act,  1840. 

7  &  8  Viet.  c.  56  The  Church  Building  (Banns  and  Marriages)  Act,  1844. 

8  &  9  Viet.  c.  70  The  Church  Building  Act,  1845. 

9  &  10  Viet.  c.  68  The  Church  Building  (Burial  Service  in  Chapels)  Act, 

1846. 

11  &  12  Viet.  c.  37  The  Church  Building  Act,  1848. 

14  &  15  Viet.  c.  97  The  Church  Building  Act,  1851. 

17  &  18  Viet.  c.  32          The  Church  Building  Act,  1854. 
19  &  20  Viet.  c.  55          The  Church    Building    Commissioners    (Transfer    of 

Powers)  Act,  1856. 
32  &  33  Viet.  c.  94     .     The   New   Parishes  Acts  and  Church  Building  Acts 

Amendment  Act,  1869. 
47  &  48  Viet.  c.  65     .     The  New    Parishes   Acts  and   Church  Building  Acts 

Amendment  Act,  1884. 
The  New  Parishes  Acts,  1843  to  1884,"  to  the  following 


And  the  short  title  of 
group  : — 

6  &  7  Viet.  c.  37 

7  &  8  Viet.  c.  94 

19  &  20  Viet.  c.  104 


(often    called   "Lord 


The  New  Parishes  Act,  1843. 
The  New  Parishes  Act,  1844. 
The  New  Parishes  Act,  1856 

Blandford's  Act  "). 
32  &  33  Viet.  c.  94     .     The   New   Parishes  Acts  and  Church  Building  Acts 

Amendment  Act,  1869. 
47  &  48  Viet.  c.  65     .     The   New  Parishes   Acts   and  Church  Building  Acts 

Amendment  Act,  1884. 
The  provisions  of  these  statutes  are  often  difficult  to  reconcile  or  interpret :  "  I 
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Ecclesiastical 
division  of 
England. 


Parish. 
Meaning  and 
origin  of. 


The  ecclesiastical  division  of  England  is  primarily  into  two 
provinces.  Each  province  is  divided  into  dioceses  ;  each  diocese 
into  archdeaconries  ;  each  archdeaconry  into  rural  deaneries  ; 
each  rural  deanery  into  parishes ;  and  parishes  have  more 
recently  been  in  many  cases  subdivided  into  district  or  con- 
solidated chapelries  and  ecclesiastical  districts.  Of  the  eccle- 
siastical person  who  presides  over  each  of  these  divisions  and 
subdivisions,  we  have  already  spoken  in  the  First  Book. 

A  parish  for  ecclesiastical  purposes  is  that  circuit  of  ground 
which  is  committed  to  the  charge  of  one  parson  or  vicar,  or 
other  minister  having  cure  of  souls  therein  (6). 

In  the  case  of  a  parish  of  great  magnitude  where  a  chapelry 
has  always  appointed  separate  overseers  and  levied  separate 
poor  rates,  the  fact  that  the  vicar  of  the  parish  receives  the 
vicarial  tithe  of  the  chapelry,  and  that  the  residents  in  the 
chapelry  are  in  the  habit  of  being  married  at  the  parish  church, 
is  almost  conclusive  evidence  that  the  chapelry  is  part  of  the 
parish  (c). 

How  ancient  the  division  is,  may  at  present  be  difficult  to 
ascertain,  for  it  seems  to  be  agreed  on  all  hands,  that  in  the 
early  ages  of  Christianity  in  this  island  parishes  were  unknown, 
or  at  least  were  equivalent  to  a  modern  diocese.  There  was  then 
no  appropriation  of  ecclesiastical  dues  to  any  particular  church  ; 
but  every  man  was  at  liberty  to  contribute  his  tithes  to  whatever 
priest  or  church  he  pleased,  provided  only  that  he  did  it  to 
some  ;  or  if  he  made  no  special  appointment  or  appropriation 
thereof,  they  were  paid  into  the  hands  of  the  bishop,  whose  duty 
it  was  to  distribute  them  among  the  clergy,  and  for  other  pious 
purposes,  according  to  his  own  discretion  (d). 

We  find  the  distinction  of  parishes,  and  even  of  mother 
churches,  so  early  as  in  the  laws  of  King  Edgar,  about  the  year 
970.  Before  that  time  the  consecration  of  tithes  was  in  general 
arbitrary  ;  that  is,  every  man  paid  his  own  to  what  church  or 
parish  he  pleased.  But  this  practice  being  liable  to  be  attended 
with  either  fraud,  or  at  least  caprice,  in  the  persons  paying,  and 
with  either  jealousies  or  mean  compliances  in  such  as  were 
competitors  for  receiving  them,  it  was  ordered  by  the  law  of 

need  not  comment  upon  the  obscurity  of  the  Church  Building  Acts ;  that  is  a  matter 
of  notoriety,  and  certainly  this  Act  [the  New  Parishes  Act,  1856,  "  Lord  Bland- 
ford's  Act "]  is  entitled  to  pre-eminence  for  obscurity  and  difficulty  of  construction;" 
per  Dr.  Lushington,  Dean  of  the  Arches,  in  Gough  v.  Jones  (1863),  9  Jur.  (N.  S.)  82, 
"  ill  drawn  and  obscure,  and  extremely  difficult  to  apprehend,  .  .  .  presenting  a 
labyrinth  of  confusion,  in  endeavouring  to  explore  which  it  is  extremely  difficult 
to  find  any  clue  to  the  intention  "  :  per  Kindersley,  V.-C.,  in  Tuckniss  v.  Alexander 
( 1863),  32  L.  J.,  Ch.  794,  795.  See  Trower  on  the  Law  of  the  Building  of  Churches, 
&c.,  1867. 

(b)  The  Interpretation  Act,  1889  (52  &  53  Viet.  c.  63),  s.  5,  defines  the  meaning 
of  parish  in  all  Acts  passed  after  1866  to  be,  unless  the  contrary  intention  appears, 
a  place  for  which  a  separate  poor  rate  is  or  can  be  made  and  for  which  a  separate 
overseer  is  or  can  be  appointed,  and  the  Poor  Law  Amendment  Act,  1866  (29  &  30 
Viet.  c.  113),  s.  18,  gives  a  similar  definition  for  all  statutes. 

(c)  In  re  Sandbach  School  and  Almshouse  Foundation.  A.-G.  v.  Earl  of  Crewe, 
[1901]  2  Ch.  317. 

(d)  1  Black.  Com.  113. 
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King  Edgar,  "  dentur  omnes  decimce  primarice  ecclesice  ad  quam 
parochia  pertinet."  However,  if  any  thane  or  great  lord  had  a 
church  within  his  own  demesnes,  distinct  from  the  mother 
church,  in  the  nature  of  a  private  chapel,  then,  provided  such 
church  had  a  cemetery  or  consecrated  place  of  burial  belonging 
to  it,  he  might  allot  one-third  of  his  tithes  for  the  maintenance 
of  the  officiating  minister  ;  but  if  it  had  no  cemetery,  the  thane 
must  have  maintained  his  chaplain  by  some  other  means  ;  in 
such  case  all  his  tithes  were  ordained  to  be  paid  primarice 
ecclesice,  or  to  the  mother  church  (e). 

It  seems  almost  certain  that  the  boundaries  of  a  parish  were 
originally  ascertained  by  those  of  a  manor  or  manors  ;  since  it 
seldom  happens  that  a  manor  extends  itself  over  more  parishes 
than  one,  though  there  are  often  many  manors  in  one  parish. 
With  the  spread  of  Christianity  the  lords  began  to  build 
churches  upon  their  own  demesnes  or  wastes,  to  accommodate 
the  tenants  in  one  or  more  adjoining  lordships  ;  and,  in  order 
to  have  divine  service  regularly  performed  therein,  they  obliged 
all  their  tenants  to  appropriate  their  tithes  to  the  maintenance 
of  the  officiating  minister,  instead  of  leaving  them  at  liberty  to 
distribute  them  among  the  clergy  of  the  diocese  in  general ; 
and  thus  this  tract  of  land,  the  tithes  whereof  were  so  appro- 
priated, became  a  distinct  parish.  This  explanation  is  sufficient 
to  account  for  the  frequent  intermixture  of  parishes  one  with 
another.  For  if  a  lord  had  a  parcel  of  land  detached  from  the  main 
part  of  his  estate,  but  not  sufficient  to  form  a  parish  of  itself, 
it  was  natural  for  him  to  endow  his  newly-erected  church  with 
the  tithes  of  those  detached  lands,  especially  if  no  church  had 
been  built  in  any  lordship  adjoining  to  those  outlying  parcels  (/). 

Thus  parishes  were  gradually  formed,  and  their  churches 
endowed  with  the  tithes  that  arose  within  their  boundaries. 
But  some  lands,  because  they  were  in  the  hands  of  irreligious  and 
careless  owners,  or  were  situate  in  forests  and  desert  places,  or 
for  other  reasons  which  cannot  now  be  ascertained,  were  never 
united  to  any  parish,  and  continue  to  this  day  extra-parochial  (g). 

This  original  division  into  parishes  has  in  many  instances  been 
considerably  changed  so  far  as  regards  ecclesiastical  purposes, 
in  some  cases  by  local  Acts  of  Parliament  (h),  but  generally 
under  the  provisions  of  the  Church  Building  Acts  (?'),  and  the 
New  Parishes  Acts. 

For  if  the  Ecclesiastical  Commissioners  (who  now  exercise  the 
powers  of  the  Church  Building  Commissioners  (k) )  shall  think 
it  expedient  to  divide  any  parish  into  two  or  more  separate 
parishes  for  all  ecclesiastical  purposes  (/),  they  may,  with  the 

(e)  Selden  on  Tithes,  ch.  2. 
(/)  1  Black.  Com.  114. 
(9)  Ibid. 

(h)  Cf.  13  &  14  Viet.  c.  xxxi. 

(t)  By  60  &  61  Viet.  c.  33  these  Acts  do  not  apply  to  the  Isle  of  Man. 
(k)  19  &  20  Viet.  c.  55 

(1)  "  Ecclesiastical  purposes  "  include  burial :  Edgell  v.  Burnaby  (1853),  8  Exch. 
788  ;  Hughes  v.  Lloyd  (1888),  22  Q.  B.  D.  157. 
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consent  of  the  bishop  of  the  diocese  under  his  hand  and  seal, 
apply  to  the  patron  of  the  church  of  the  parish  for  his  consent, 
and  upon  his  signifying  it  under  his  hand  and  seal,  they  shall 
represent  the  whole  matter  to  the  King  in  council,  stating  the 
proposed  bounds  of  such  division,  with  the  relative  proportions 
of  glebe  lands,  tithes,  moduses,  and  other  endowments,  and  the 
estimated  amount  of  fees,  oblations,  offerings,  or  other  eccle- 
siastical dues  or  profits  within  each  division  ;  and  if  His  Majesty 
in  council  shall  direct  such  division  to  be  made,  such  order 
shall  be  valid  for  effecting  such  division.  But  this  is  not  to 
take  effect  until  the  death  of  the  person  who  is  then  incumbent ; 
and  until  his  death,  the  new  churches  of  such  divided  parishes 
remain  chapels  of  ease  (m).  But  the  church  of  any  district 
parish  so  formed  may  be  voluntarily  resigned  by  the  incumbent 
of  the  parish  out  of  which  it  has  been  formed,  and  such  resigna- 
tion shall  have  the  same  effect  as  and  shall  operate  as  an  avoid- 
ance of  the  church  of  the  original  parish  (n).  If  there  is  no 
patron,  the  consent  of  the  bishop  is  sufficient  (o).  If  the 
Commissioners  do  not  think  it  expedient  to  divide  a  parish  into 
two  or  more  complete,  separate,  and  distinct  parishes  for  all 
ecclesiastical  purposes,  they  may  divide  it  into  two  or  more 
ecclesiastical  districts  (p). 

Consolidated        The  Ecclesiastical  Commissioners  are  also  empowered,  with 
ch^pel?osn       the  same  consent  as  last  mentioned,  to  unite  and  consolidate 

uncier  oy  Oreo.  ,  .  j*          •  i  nt  •. 

3,  c.  134.  any  such  contiguous  parts  01  parishes  and  places  into  a  separate 
and  distinct  district  for  all  ecclesiastical  purposes,  and  to  cause 
such  district  to  be  named  and  ascertained  by  described  bounds, 

Name.  such  name  and  bounds,  when  approved  by  His  Majesty  in 

council,  to  be  inrolled  in  chancery,  and  in  the  registry  of  the 

Building  diocese  ;  and  to  make  grants  or  loans  for  building  or  to  build 
any  chapel,  with  or  without  cemeteries,  in  and  for  the  use  of 
the  inhabitants  of  such  district,  in  such  manner  and  under  such 
regulations  as  may  to  the  Commissioners  appear  most  expedient, 
and  to  constitute  any  such  district  a  consolidated  chapelry  ; 
and  every  such  chapelry  shall  be  under  the  superintendence  of 
such  spiritual  person  as  shall  be  appointed  to  serve  any  such 
chapel,  and  such  spiritual  person  shall  have  cure  of  souls  in  such 
district  ;  and  the  right  of  presentation  and  appointment  of 
such  spiritual  person  shall  thenceforth  belong  to  such  persons, 
and  be  exercised  in  such  manner,  as  may  be  agreed  by  the 
patrons  of  the  churches  or  chapels  of  such  parishes  and  extra- 
parochial  places,  with  the  approbation  of  the  Commissioners  ; 

Marriages,  &c-  and  banns  of  marriage  may  be  published,  and  marriages, 
christenings,  churchings,  and  burials  may  be  solemnised  in  any 
such  chapel,  after  the  consecration  thereof  ;  and  the  pew  rents 

Pew  rents.       shall  be  fixed,  and  salaries  to  the  minister  and  clerk  assigned 

(m)  58  Geo.  3,  c.  45,  ss.  16,  18. 
(w)  8  &  9  Viet.  c.  70,  s.  15. 
(o)  32  &  33  Viet.  c.  94,  s.  11. 
(p)  58  Geo.  3,  c.  45,  s.  21. 
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therefrom  ;  and  all  fees  and  offerings  within  such  chapelry,  Fees, 
according  to  such  table  of  fees  as  the  Commissioners  shall  make, 
with  the  approbation  of  the  bishop,  may  be  recovered  in  like 
manner  as  if  such  chapelry  was  a  distinct  parish  ;  and  the 
Commissioners  shall  make  compensation  in  manner  directed  by 
the  Act  for  any  loss  sustained  by  the  incumbent  of  any  con- 
tiguous parish  or  place  which  shall  form  part  of  any  such 
district,  by  reason  of  any  fees,  oblations,  and  offerings  being 
transferred  to  the  spiritual  person  serving  any  such  chapel  ;  and 
all  such  chapelries  shall  be  deemed  benefices,  and  be  subject  to 
the  jurisdiction  of  the  bishop  and  archdeacon  where  the  altar  of 
the  chapel  shall  be  locally  situate,  and  to  all  laws  in  force  con- 
cerning presentation  and  appointment  to  benefices  and  churches 
and  lapse,  and  all  other  laws  relative  to  holding  benefices  and 
churches  (q).  An  incumbent  of  a  district  church  entitled  to 
receive  pew  rents  up  to  the  annual  amount  of  550Z.  has  no 
claim  on  pew  rents  paid  in  advance,  although  the  amount  paid 
for  the  last  year  did  not  amount  to  the  sum  of  550Z.  (r). 

The   last-mentioned   provisions   and   directions   as   to   con-  Consolidated 
solidated  chapelries  have  been  explained  and  amended  by  the  chapelries 
Church  Building  Act,   1845,  the  directions  and  provisions  of  ™0dterc87^9 
which  are  to  the  following  effect  : 

Where  a  population  is  collected  together  at  the  extremities  of 
parishes  or  extra-parochial  places,  new  parishes  or  districts  (s), 
contiguous  to  each  other,  at  a  distance  from  the  churches  of 
such  places,  and  where  there  is  or  thereafter  may  be  a  church  in 
any  of  such  parishes  or  places,  the  Commissioners,  with  the 
consent  of  the  bishop,  or  of  the  different  bishops,  if  such  places 
are  in  different  dioceses,  and  of  their  respective  patrons,  may 
represent  to  the  King  in  council  the  expediency  of  uniting  such 
contiguous  parts,  or  the  whole  of  such  extra-parochial  places, 
into  a  consolidated  chapelry,  with  a  description  of  the  proposed 
boundaries  ;  and  if  approved  by  the  King  in  council,  and 
ordered  to  be  formed,  &c.,  such  order  shall  be  valid  for  the 
purposes  of  forming  such  chapelry  and  conferring  such  right  of 
presentation  or  appointment.  The  party  appointed  is  to  be 
presented  to  the  bishop  for  his  licence,  which  is  to  operate  in 
the  same  manner  as  institution  to  a  benefice,  so  as  to  avoid 
other  livings,  &c.  ;  and  the  chapelry  shall  be  deemed  a  perpetual 
curacy,  and  be  considered  in  law  as  a  benefice  presentative,  and 
the  minister  to  be  a  perpetual  curate.  The  church  is  to  be 
subject  to  the  bishop  within  whose  diocese  is  the  communion 
table. 

Banns  of  marriage  may  be  published,  and  marriages,  christen-  Regulation  as 
ings,  churchings,  and  burials  performed  as  directed  in  the  former  to  fees  in  such 
Act ;  but  the  fees  arising  therefrom  shall,  unless  voluntarily 
relinquished,  belong  to  the  incumbent  and  clerk  respectively 

(q)  59  Geo.  3,  c.  134,  s.  6. 

(r)  Lloyd  v.  Burrup  (1868),  L.  R.,  4  Exch.  63. 

(s)  14  &15  Viet.  c.  97,  s.  19,  as  amended  by  34  &  35  Viet.  c.  82. 
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of  the  parishes  out  of  which  the  consolidated  chapelry  has  been 
formed  during  their  respective  incumbencies,  or  during  the 
time  the  clerk  shall  retain  his  situation.  And  the  incumbent 
of  the  consolidated  chapelry  shall  keep  an  account  of  the  fees 
received,  and  annually  pay  them  over  to  the  incumbents  and 
clerks  respectively  who  would  have  been  otherwise  entitled  to 
them.  And  after  the  avoidance  of  the  respective  incumbencies 
and  vacancies  of  the  respective  clerks'  offices,  the  fees  shall 
belong  to  the  incumbent  and  clerk  of  the  consolidated 
chapelry  (t).  In  the  case  of  consolidated  chapelries,  district 
chapelries,  or  ecclesiastical  districts,  where  the  fees  have  been 
reserved  to  the  incumbent  of  the  one  parish  or  district,  the 
Commissioners  are  empowered  to  compensate  such  incumbent 
for  the  loss  of  such  fees,  and  in  such  case  all  such  fees  are 
thereafter  to  belong  and  be  paid  to  the  incumbent  of  the 
consolidated  chapelry,  district  chapelry,  or  ecclesiastical  dis- 
trict for  his  own  use.  And  where  there  has  been  no  such 
reservation,  and  the  fees  do  not  otherwise  belong  to  the  incum- 
bent of  the  original  parish,  they  are  to  be  paid  to  the  incumbent 
of  such  chapelry  or  district  as  before  mentioned,  although  no 
compensation  may  have  been  made  (u).  If  any  money  may 
have  been  granted  by  the  Commissioners  for  the  erection  of  the 
church  of  the  consolidated  chapelry,  a  stipend  to  the  minister 
and  clerk  may  be  assigned  out  of  the  new  pew  rents  (x). 

In  every  case  where  the  Commissioners  shall  think  it  expedient 
to  divide  any  parish,  or  extra-parochial  place,  into  separate 
parishes  for  ecclesiastical  purposes,  they  may,  with  the  same 
consents,  apportion  the  proportion  of  glebe  land,  tithes, 
moduses,  or  other  endowments  or  emoluments,  which  it  may 
be  expedient  to  assign  to  each  division,  without  regard  to 
whether  the  proportions  are  locally  situate,  or  arise  within  the 
division  to  which  they  may  be  assigned,  or  elsewhere  (y).  In 
all  such  cases  the  Commissioners  may  apportion  any  existing 
charges  on  the  benefice,  and  also  apportion  the  fees,  &c.,  to 
the  clerk  and  sexton  ;  and  these  powers  do  not  appear  to  be 
affected  by  the  later  Act. 

Where  the  Commissioners  may  not  think  it  expedient  to 
constitute  separate  parishes,  but  think  it  expedient  to  divide 
into  ecclesiastical  districts,  such  division  may  be  made  and 
confirmed  by  order  in  council  in  the  same  manner  as  with 
separate  parishes.  And  this  may  be  done  at  separate  times, 
and  any  extra-parochial  place  may  be  made  a  district  parish  or 
district  chapelry,  and  subdivisions  may  be  made  of  the  same. 
But  the  nomination  to  a  chapel  of  a  chapelry  district,  so  taken 
from  the  separate  or  district  parish,  is  to  belong  to  the  incum- 
bent of  the  separate  or  district  parish  out  of  which  it  is  taken, 


(0  8  &  9  Viet.  c.  70,  s.  10. 
(u)  14  &  15  Viet.  c.  97,  ss.  2—6. 
(ar)  Sect.  11. 
(y)  Sect.  8. 
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and  the  subdivision  is  not  to  take  effect  in  his  lifetime  without 
his  consent  (z). 

Boundaries  of  new  parishes,  district  and  consolidated 
chapelries,  created  by  any  complete  division,  and  of  ecclesias- 
tical districts,  shall  be  ascertained,  and  the  description  of  such 
bounds  inrolled  in  chancery,  and  registered  in  the  registry  of 
the  diocese,  and  notice  thereof  given,  as  the  Commissioners 
shall  direct.  Upon  representation  of  the  Commissioners,  made 
with  consent  of  the  bishop,  signified  under  his  hand  and  seal, 
such  boundaries  may  be  altered  by  the  King  in  council  at  any 
time  within  five  years  after  inrolment  (a),  which  alterations 
shall  be  inrolled  and  registered.  Such  boundaries  shall  con- 
tinue the  boundaries  of  such  parishes  or  districts,  and  such 
districts  shall  become  district  parishes,  and  be  called  by  such 
names  as  are  given  to  them  in  the  instrument  inrolled,  and  shall 
be  separate  district  parishes  :  and  the  churches  and  chapels 
assigned  to  them,  when  consecrated,  shall  be  district  parish 
churches,  for  all  purposes  of  ecclesiastical  worship  and  per- 
formance of  ecclesiastical  duties  ;  and  as  to  all  marriages, 
christenings,  churchings,  and  burials,  and  the  registry  thereof, 
and  in  relation  to  all  fees,  oblations,  and  offerings,  and  as  to  all 
other  purposes,  except  as  in  the  Act  excepted.  Divisions  into 
district  parishes  only  are  not  to  affect  any  land,  glebe,  tithes, 
moduses,  or  endowment  of  the  original  church  : — into  separate 
parishes  or  district  parishes,  not  to  affect  any  parish  or  place, 
or  the  persons  residing  therein,  otherwise  than  in  the  Act 
provided,  or  any  poor  or  other  parochial  rate,  or  the  persons 
interested  therein,  except  Church  rates  (6). 

But  the  boundaries,  whether  of  separate  parishes  or  of  district 
parishes,  or  district  chapelries,  may  be  altered  by  an  order  in 
council  at  any  future  time,  without  restriction,  upon  the  repre- 
sentation of  the  Commissioners,  the  requisite  consents  being 
obtained  (c). 

The  Commissioners  may  also,  in  the  same  manner,  and  with 
such  consents  as  required  in  case  of  division  into  ecclesiastical 
districts,  assign  a  particular  district  to  any  chapel  of  ease,  or 
parochial  chapel,  already  existing  :  and  such  districts  shall  be 
under  the  immediate  cure  of  the  curate  appointed  to  serve  such 
chapel,  but  subject  to  the  superintendence  and  control  of  the 
incumbent  of  the  parish  church  ;  and  all  such  curates  shall  be 
nominated  by  the  incumbent  of  the  parish  to  the  bishop  for  his 
licence,  except  where  the  nomination  shall  be  vested  in  another 
person,  and  in  such  case,  by  that  person  ;  subject  to  all  the  laws 
in  force  relative  to  stipendiary  curates,  except  assigning  to  them 
salaries  ;  provided  that  the  Commissioners  may,  with  consent 
of  the  bishop,  determine  whether  any  and  what  part  of  the 
fees  or  dues  for  marriages,  baptisms,  churchings,  and  burials 

(z)  58  Geo.  3,  c.  45,  s.  21  ;  1  &  2  Viet.  c.  107,  s.  12. 

(a)  8  &  9  Viet.  c.  70,  s.  16. 

(6)  58  Geo.  3,  c.  45,  ss.  22—24,  30,  31. 

(c)  3  &  4  Viet.  c.  60,  s.  6. 
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shall  be  assigned  to  such  curate,  and  whether  banns  of  marriage 
shall  be  published,  and  marriages  or  baptisms,  churchings  or 
burials  shall  be  solemnised,  in  any  such  chapel  or  not ;  and  in 
any  case  in  which  marriages  shall  be  allowed  in  any  such  chapel, 
the  Commissioners  shall  cause  the  boundaries  of  the  district 
assigned  to  such  chapel  to  be  inrolled  in  chancery  and  in  the 
registry  of  the  diocese  ;  and  no  such  chapelry  shall  become  a 
benefice  by  reason  of  any  augmentation  of  the  maintenance  of 
the  curate  by  any  grant  or  bounty  under  any  Act  for  augmenting 
small  livings  (d).  The  Commissioners  may,  with  the  proper 
consents,  arrange  for  the  addition  to  a  district  chapelry  created 
under  this  Act  of  a  portion  or  portions  of  adjacent  parishes  (e). 
A  chapel  vested  in  trustees  upon  certain  trusts,  was  by  order 
in  council  constituted  a  district  chapelry,  and  it  was  ordered 
that  marriages,  baptisms,  &c.,  should  be  solemnised  in  the 
chapel,  and  that  the  fees  should  belong  to  the  minister  of  such 
chapel  for  the  time  being.  It  was  held  that  the  effect  of  the 
order  in  council  was  to  withdraw  the  chapel  from  all  the  purposes 
included  in  the  trust  deed,  and  to  constitute  the  district  chapelry 
a  benefice  (/). 

When  such  an  arrangement  as  contemplated  in  the  above 
section  has  been  made  with  respect  to  fees,  the  incumbent  of  the 
old  parish,  though  entitled  to  his  specified  proportion  of  the  fees 
actually  received,  has  no  power,  as  it  appears,  to  enforce  the 
payment  of  them,  and  consequently  becomes  dependent  in  this 
respect  upon  the  discretion  or  caprice  of  the  minister  officiating 
in  the  chapel.  Thus,  in  a  case  where  the  Commissioners,  with 
the  consent  of  the  bishop  of  the  diocese,  had  made  arrange- 
ments for  apportioning  the  fees  between  the  incumbent  of  the 
old  parish  and  the  curate  of  the  new  chapelry,  their  recommen- 
dation was  carried  into  effect  in  the  usual  manner  by  an  order 
in  council,  which,  after  directing  that  marriages,  baptisms,  &c., 
should  be  performed  in  the  chapel,  further  ordered  that  two- 
thirds  of  the  fees  arising  therefrom  should,  during  the  incum- 
bency of  the  then  rector,  be  paid  to  him,  and  the  remaining 
third  to  the  minister  of  the  chapel.  The  minister,  however, 
during  the  incumbency  of  the  rector,  declined  to  receive  the 
customary  fees  in  respect  of  churchings  and  baptisms,  and  an 
action  was  brought  against  him  by  the  rector  for  his  proportion 
of  the  fees,  which  he  contended  ought  to  have  been  received  and 
collected  on  his  behalf.  And  it  was  argued,  that  the  defendant, 
having  accepted  the  chapel  with  these  conditions  as  to  fees 
annexed,  was  bound  to  receive  the  fees,  or  at  least  the  rector's 
proportion  of  them.  But  it  was  held,  that  the  duty  of  collecting 

(d)  59  Geo.  3,  c.  134,  s.  16. 

(e)  11  &  12  Viet.  c.  37,s.3. 

(/)  Fitzgerald  v.  Fitzpatrick  (1863),  33  L.  J.,  Ch.  670  ;  but  where  the  trustees  of  a 
charity,  in  breach  of  their  trust,  had  conveyed  the  private  chapel  of  the  charity  to 
the  Commissioners,  a  reconveyance  was  ordered,  although  the  chapel  had  been 
consecrated  as  a  parish  church  and  an  incumbent  appointed  and  a  district  assigned 
to  it  as  a  parish  church  under  an  order  in  council :  A.-G.  v.  Bishop  of  Manchester 
(1867),  L.  R.,3Eq.  436. 


ECCLESIASTICAL   PARISHES   AND    DISTRICTS.  351 

fees  could  not  be  imposed  on  the  defendant  without  ex- 
press words,  and  that  neither  by  the  general  law  nor  by  the 
order  in  council  was  any  such  duty  cast  upon  the  officiating 
minister  (g). 

The  consecration  deed  of  a  chapel  of  ease  provided  that  the  As  to  clerks' 
curate  and  clerk  thereof  should  have  the  like  fees  for  baptisms  fees< 
and  burials  as  were  taken  by  the  vicar  and  parish  clerk  of  the 
mother  church,  and  exclusive  of  the  same,  and  that  the  fees  due 
to  the  vicar  and  clerk  of  the  mother  church  should  be  received 
by  the  curate  and  clerk  of  the  chapel,  and  by  them  paid  over 
quarterly  to  the  vicar  and  clerk  of  the  mother  church.  Subse- 
quently to  this,  in  1853,  an  order  in  council  was  published  by 
which  a  district  was  assigned  to  the  chapel,  and  the  fees  to  arise 
from  baptisms,  marriages,  burials,  &c.,  were  directed  to  be  paid 
and  to  belong  to  the  minister  thereof  for  the  time  being,  such 
order  being  under  the  16th  section  of  59  Geo.  III.  c.  134.  It 
was  held  that  this  section  did  not  apply  to  the  case  of  a  district 
chapelry,  and  that  as  there  was  no  other  provision  for  taking 
away  these  fees  from  the  parish  clerk,  the  fees  taken  still 
belonged  to  him,  and  that  he  was  entitled  to  recover  them  from 
the  clerk  of  the  district  chapelry  in  an  action  for  money  had  and 
received.  It  was  also  held  that,  having  received  some  amount 
for  fees,  the  chapelry  clerk  was  not  able  to  allege  that  he  had 
received  these  as  his  own  portion,  but  that  he  must  be  taken 
to  have  received  them  for  the  parish  clerk  (h). 

The  right  to  celebrate  marriages  and  receive  the  fees  there-  Right  to  fees 
from  as  between  the  incumbent  of  the  mother  parish  and  the  fncumbents  of 
incumbent  of  district  parishes,  new  parishes,  or  separate  parishes  mother  parish 
carved  out  of  the  mother  parish,  is  a  subject  of  much  practical  aild  of  dis- 
importance  ;    but  upon  which,  in  the  confused  state  of  the  i 
Church  Building  Acts,  no  safe  general  rule  can  be  laid  down. 
In  the  case  of  a  district  parish  validly  constituted  it  has  been 
said  that  the  incumbent  has  the  exclusive  right  to  celebrate 
marriages  by  banns  between  persons,  both  of  whom  are  resident 
within  his  district,  and  that  the  incumbent  of  the  old  parish  has 
no  such  right  (i).     But  this  leaves  entirely  untouched  the  case 
of  marriages  by  licence,  in  which  case  the  fees  would  be  of  much 
more  importance.     And  the  dictum  seems  carefully  restricted 
to  the  particular  case  then  before  the  court,  which  was  in  many 
respects  peculiar.     Nor  does  it  appear  in  what  manner  such 
exclusive  right,  where  it  exists,  can  be  enforced.     In  the  case 
of  marriage  by  licence  it  seems  clear  that  the  clergyman  is 
right  in  obeying  the  authority  of  the  licence,  and  that  he  is 
not  bound  even  to  consider  where  the  parties  may  have  been 
residing. 

The  incumbent  of  a  district  parish,  created  such  by  a  private  Marriages  by 
Act  of  Parliament,  will  not  be  allowed  to  restrain  the  incumbent  ^^ent  ° 
of  the  mother  church  from  publishing  banns  and  celebrating  church. 

(g)  King  v.  Alston  (1848),  12  Q.  B.  971. 

(h)  Aulton  v.  Roberts  (1857),  26  L.  J.,  Exch.  380. 

(i)  Tuckniss  v.  Alexander  (1863),  32  L.  J.,  Ch.  794. 
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marriages  between  persons  resident  in  the  district  parish,  nor 
from  receiving  ecclesiastical  dues  (&). 

All  Acts,  laws  and  customs  relating  to  publishing  banns  of 
marriage,  marriages,  christenings,  churchings,  and  burials,  and 
the  registering  thereof,  and  to  all  ecclesiastical  fees,  oblations  or 
offerings,  apply  to  all  districts  and  consolidated  or  district 
chapelries,  and  divisions  of  any  parishes  or  extra-parochial 
places,  whereof  the  boundaries  are  inrolled  in  chancery,  and  in 
the  churches  and  chapels  whereof  banns  are  allowed  to  be 
published,  and  marriages,  christenings,  churchings,  or  burials 
are  allowed  to  be  solemnised,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure  of  souls 
therein,  or  serving  the  same,  in  like  manner  as  if  the  same  were 
ancient,  separate,  and  distinct  parishes  and  parish  churches 
by  law  (I). 

Whenever  a  district  chapelry  has  been  formed,  it  is  lawful 
for  the  Commissioners,  with  consent  of  the  ordinary,  patron 
and  incumbent,  or  on  refusal  of  the  incumbent,  with  consent  of 
the  ordinary,  on  the  next  avoidance,  to  convert  any  such  district 
chapelry  into  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  or  into  a  district  parish,  where  a  suitable  residence 
and  competent  maintenance  can  be  procured  and  established 
for  the  minister  and  his  successors  ;  and  compensation  is  to 
be  provided,  to  the  satisfaction  of  the  Commissioners  and 
incumbent,  for  all  fees,  oblations,  offerings  and  ecclesiastical 
dues,  which  are,  by  such  conversion,  transferred  to  the  minister 
of  such  separate  and  distinct  or  district  parish  ;  and  such  con- 
version is  to  be  made  under  the  seal  of  the  Commissioners,  and 
registered  in  the  registry  of  the  diocese,  and  inrolled  in  chancery, 
and  a  duplicate  lodged  in  the  chest  of  the  church  of  the  original 
parish,  and  in  the  church  or  chapel  of  the  separate  or  district 
parish  (m). 

And,  if  at  any  time  it  appears  expedient,  such  district 
chapelries  may  be  subdivided  into  other  district  chapelries,  in 
like  manner  as  they  might  have  been  originally  divided  ;  and 
in  such  case  the  right  of  nomination  to  the  chapel  or  chapels  of 
such  new  district  chapelry  or  district  chapelries,  shall  be 
exercised  by  the  incumbent  of  the  parish  out  of  which  such  first 
assigned  district  chapelry  shall  have  been  taken,  unless  the 
right  of  nomination  thereto  shall  be  legally  vested  in  some 
other  party  ;  and  in  that  case  such  right  of  nomination  shall 
belong  to  him  or  them,  or  to  such  party  or  parties  as  shall  be 
agreed  upon  by  him  or  them  and  the  Commissioners,  with  con- 
sent of  the  bishop  ;  and  the  chapel  or  chapels  of  such  new 
district  chapelry  or  district  chapelries  shall  respectively  be 
subject  to  the  provisions  and  regulations  respecting  district 
chapelries  (ri). 

(k)  Fitzgerald  v.  Champneys  (1860),  30  L.  J.,  Ch.  777. 
(I)  59  Geo.  3,  c.  134,  s.  17. 
(m)  3  Geo.  4,  c.  72,  s.  16. 
(n)  3  &  4  Viet.  c.  60,  s.  1. 
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The  Commissioners  may  also  assign  a  district  chapelry  to  any  District  may 
)hurch  or  chapel,  requisite  consent  being  obtained,  in  the  same  ?e  assisne(i 

C  A-  *   r\  t°  anY  church 

lanner  as  above  mentioned  ;    and  the  governors  01  Queen  or  chapel. 
Anne's  Bounty  may  augment  such  church  or  chapel  either 
before  or  after  such  district  chapelry  has  been  founded  or 
assigned  (o). 

If  any  person  is  willing  to  endow  a  chapel  of  ease  with  such  a  Chapelries,  if 
provision  as  the  bishop  shall  deem  sufficient  to  ensure  a  compe-  ease^ma0*  be 
tent  provision  for  the  minister,  it  shall  be  lawful  for  the  bishop,  made  separate 
with  the  consent  of  the  patron  and  incumbent  of  the  parish,  by  parishes, 
writing  under  his  hand  and  seal,  to  declare  that  such  chapel, 
when  so  endowed,  shall  thenceforth  be  separate  from  and  inde- 
pendent of  the  parish  church  ;  and  that  the  chapelry,  township 
or  district  belonging  or  supposed  to  belong  thereto  shall  be 
thenceforth  a  separate  and  distinct  parish  for  all  spiritual 
purposes  (p).     "  Spiritual   purposes  "    are   not   identical  with 
"  ecclesiastical    purposes."     Thus    they    do    not    include    the 
performance  of  marriages  or  burials,  nor  the  registration  of 
baptisms  (q).     It  is  to  be  considered  an  original  parish  for  the 
purpose  of  further  ecclesiastical  division,  and  its  boundaries 
may  be  altered  subject  to  certain  notices  (r). 

The  incumbent  of  any  benefice,  within  the  limits  of  which  a  Annexing 
district  (s)  church  or  chapel  has  been  constituted,  may,  with  fleb(r'  i^ble*', 

.x  •  i»  i  i  JT.-II  ,  •  <•  ,1        &c.,  to  district 

consent  01  bishop  and.  patron,  testified  by  their  execution  ot  the  churches, 
instrument,  annex  any  part  of  the  glebe  or  lands,  tithes  or 
annual  payments  belonging  to  such  benefice  to  the  new  church 
or  chapel,  so  that  it  may  be  held  by  the  incumbent  thereof  for 
the  time  being.  If  lands  so  annexed  are  leased,  the  incumbent 
is  to  have  all  the  rights  and  remedies  of  the  lessors  (t). 

And  the  rector  or  vicar  of  the  parish  within  which  any  district 
church  (u)  is  wholly  or  partly  situate  may  agree  with  the  incum- 
bent of  such  church  to  annex  to  it  any  portion  of  the  tithe,  in 
consideration  of  a  compensation  to  be  made  to  such  rector  or 
vicar  out  of  the  endowments  of  the  district  church,  or  by  some 
other  means,  such  agreement  to  be  assented  to  by  bishop  and 
patron,  and  to  be  approved  by  the  Ecclesiastical  Commissioners 
or  by  the  governors  of  Queen  Anne's  Bounty,  if  either  of  them 
are  interested  in  the  funds  out  of  which  the  compensation  is  to 
be  made  ;  such  approval  being  testified  by  the  execution  of  the 
agreement  by  the  assenting  parties.  And  if  tithe  belonging  to 
or  transferred  with  the  assent  of  the  Ecclesiastical  Commis- 
sioners arise  within  the  district,  or  if  an  annuity  is  granted  by 
the  Ecclesiastical  Commissioners  to  any  incumbent  in  con- 
sideration of  tithes  within  his  district,  and  in  possession  of  the 

(o)  2  &  3  Viet.  c.  49,  s.  3. 
(p)  1  &  2  Will.  4,  c.  38,  s.  23. 
(q)  Hughes  v.  Lloyd  (1888),  22  Q.  B.  D.  157,  163. 
(r)  11  &  12  Viet.  c.  37,  ss.  1,2. 

(8)  See  1  &  2  Will.  4,  c.  45,  s.  21,  and  28  &  29  Viet.  c.  42. 
(0  17  &  18  Viet.  c.  84  ;  1  &  2  Will.  4,  c.  38,  s.  21. 

(u)  District  church  being  defined  to  include  in  substance  any  kind  of  church  or 
chapel  under  any  of  the  Church  Building  or  New  Parishes  Acts. 

c.  23 
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Ecclesiastical  Commissioners,  they  may,  by  instrument  under 
seal  duly  published,  declare  such  district  to  be  either  a  rectory 
or  vicarage,  as  they  may  think  proper  (x). 

Where  the  vicar  of  the  old  parish  was  under  a  local  Act 
enabled  to  enforce  payment  of  an  annuity  in  lieu  of  tithe  by  a 
summary  proceeding  before  a  justice,  it  was  held  that,  after  an 
annexation  of  a  portion  of  such  annuity  had  been  made  to  a 
district  church  within  the  parish,  the  incumbent  of  such  district 
had  a  like  power  of  enforcing  by  a  summary  proceeding  payment 
of  the  portion  so  annexed  (y}. 

Where  any  separate  and  distinct  parish,  district  parish,  or 
district  chapelry,  may  have  been  formed,  the  court  of  chancery 
may,  upon  petition  presented  by  any  two  persons  resident  in  the 
parish  or  place  out  of  which  the  new  parish,  &c.,  may  have  been 
formed,  apportion  between  the  remaining  part  of  such  parish  or 
place  and  the  new  parish  or  chapelry  any  charitable  devises, 
bequests  or  gifts,  which  shall  have  been  made  or  given  for  the 
use  of  such  parish  or  place,  and  may  direct  that  the  distribution 
of  the  proportions  of  such  devises,  bequests  or  gifts,  or  the  pro- 
duce thereof,  as  shall  be  so  apportioned,  shall  be  made  and 
distributed  by  the  incumbent  or  person  serving  the  church  or 
by  the  churchwardens  of  any  such  new  parish  or  chapelry, 
either  jointly  or  severally  as  the  court  of  chancery  may  think 
fit.  The  court  of  chancery  may  also,  in  like  manner,  on  such 
application,  apportion  between  the  old  and  new  parishes  or 
places  any  debts  or  charges  which  may  have  been  before  the 
period  of  such  apportionment  contracted  or  charged  upon  the 
credit  of  any  church  rates  in  such  parish  or  place  ;  and  all  such 
apportionments  shall  be  registered  in  the  registry  of  the  diocese 
where  these  parishes  are  locally  situate,  and  duplicates 
deposited  with  the  churchwardens  of  each  of  such  parishes  or 
places.  The  costs  of  such  apportionment  are  in  the  discretion 
of  the  court  ;  and  such  apportioned  debts  or  charges  are  to  be 
raised  and  paid  by  the  parish  in  which  they  may  be  apportioned 
in  the  same  manner  as  the  entirety  was  to  be  raised  and  paid, 
in  such  manner  and  under  such  conditions  as  the  court  of 
chancery  may  direct  (z). 

In  a  petition  presented  under  these  provisions,  it  is  not 
necessary  to  allege  any  misconduct  or  any  mismanagement  of 
the  charities  in  order  to  induce  the  court  to  act  in  the  matter  ; 
but  the  court  will  act  on  such  an  application  without  necessarily 
inquiring  in  any  way  into  the  motives  of  it,  and  the  costs  of  the 
petition,  &c.,  will  be  paid  out  of  the  charity  funds.  Vice- 
Chancellor  Knight  Bruce,  in  a  case  where  such  an  application 
had  been  made,  and  where  it  was  admitted  that  the  charities  had 
been  well  administered,  said  he  thought  he  had  no  alternative, 
and  that  if  called  upon  to  act  he  must  direct  a  reference  to  the 


(x)  28  &  29  Viet.  c.  42. 

(y)  Hughes  v.  Denton  (1859),  5  C.  B.  (N  S.)  765 

(z)  8  &  9  Viet.  c.  70,  s,  22, 
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laster  as  to  the  charities  and  the  propriety  of  apportioning 
them,  and,  if  proper,  then  approve  a  scheme  for  such  appor- 
tionment. But  he  recommended  the  parishes  to  make  a  scheme 
for  themselves,  the  clergymen  and  some  laymen  of  the  parish 
meeting  together  for  that  purpose,  and  stated  that  he  would  do  all 
he  could  to  facilitate  the  arrangement.  After  this  a  list  of  all  the 
charities  was  made  out,  and  two  schemes  of  apportionment  were 
prepared,  one  on  the  principle  of  the  gross  population  of  the 
respective  parishes,  the  other  on  the  principle  of  the  population 
after  excluding  all  persons  living  in  houses  rated  at  more  than 
1  51.  per  annum.  Upon  the  petition  coming  again  before  the 
Vice-Chancellor,  the  two  schemes  having  been  prepared,  he 
adopted  the  principle  of  the  gross  population  (a). 

It  is  not,  however,  imperative  on  the  court  to  make  any  such 
order  for  an  apportionment  —  the  court  has  a  discretion,  and  in 
exercising  that  discretion  should  be  guided  by  the  considera- 
tion whether  or  not  the  inhabitants  of  the  new  district  parish  are 
prejudiced  by  the  administration  of  the  charity  (6). 

But  in  a  case  where  an  estate  was  devoted  to  the  reparation 
of  the  parish  church,  and  part  of  the  parish  had  been  formed 
into  a  new  district,  it  was  held  that  the  church  of  the  new  district 
was  not  entitled  to  an  apportioned  part  of  the  income  of  the 
charity  (c).  Secus  where  the  funds  were  applicable  to  the 
repair  of  both  the  parish  church  and  the  chapel  of  ease  which  had 
subsequently  been  given  an  independent  ecclesiastic  al  district  (^). 

The  court  has  jurisdiction  to  make  fresh  orders  from  time  to 
time  to  meet  changing  circumstances,  either  by  discharging  or 
varying  former  orders  (e). 

In  certain  cases,  where  new  churches  have  been  built  and  Division  of 
endowed,  the  Commissioners  may  assign  a  district,  which  shall  ^tains^ci 
be  under  the  immediate  care  of  the  minister  who  shall  have  been  ged  purposes 
duly  licensed  to  serve  such  church  or  chapel,  so  far  only  as 
regards  the  visitation  of  the  sick  and  other  pastoral  duties,  and 
shall  not  be  deemed  a  district  for  any  other  purpose  whatsoever  ; 
provided  that  it  shall  be  lawful  for  the  Commissioners,  with  the 
consent  of  the  bishop  of  the  diocese,  in  all  such  cases  as  shall 
come  before  them,  and  for  the  bishop  alone  in  all  other  cases,  to 
determine  whether  baptisms,  churchings  or  burials  shall  be 
solemnised  or  performed  in  any  such  church  or  chapel,  or  not  ; 
and  the  Commissioners  or  bishop  respectively,  as  the  case  may 
be,  shall  cause  a  description  of  the  boundaries  of  the  district 
assigned  by  them  to  such  church  or  chapel  to  be  registered  in 
the  registry  of  the  bishop  of  the  diocese  ;  and  shall  also  cause 
their  order  and  direction  in  writing,  as  to  all  offices  to  be 
performed  in  any  such  church  or  chapel,  to  be  registered  in  the 


only. 


(a)  In  the  matter  of  the  West  Ham  Charities  (1848),  2  De  G.  &  Sm.  218. 

(b)  Ex  parte  Incumbent  of  Brompton  (1852),  5  De  G.  &  Sm.  626. 

(c)  A.-G.  v.  Love  (1857),  23  Beav.  499  :  In  re  Church  Estate  Charity,  Wandsworth 
(1871),  L.  R.,  6  Ch.  296. 

(d)  In  re  Richard  Cloudesley's  Charity  (1900),  17  T.  L.  R.  123. 

(e)  In  re  Campden  Charities  (1883),  24  Ch.  D.  213. 
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registry  of  the  diocese  (/).  Where  a  new  cure  has  been 
formed  partly  out  of  one  diocese  and  partly  out  of  another,  the 
Commissioners  may  declare  to  which  diocese  the  new  cure  is  to 
belong  (g). 

If,  before  or  during  the  building  of  any  new  church,  or  before 
its  consecration,  the  bishop  and  the  patron  and  incumbent  of  the 
parish  in  which  it  is  or  is  intended  to  be  built  shall  have  entered 
into  an  agreement  in  writing  that  the  right  of  nomination  to  the 
new  church  shall  belong  to  any  person  or  persons,  or  to  any 
corporation,  such  agreement  shall  be  binding  on  such  respective 
parties,  and  their  heirs,  assigns,  or  successors  (h). 

This  provision  has  been  since  extended,  and  at  present  the 
Commissioners  may  in  all  cases,  subject  to  notices  being  given  to 
patron  and  incumbent,  declare  the  perpetual  right  of  patronage 
to  be  in  the  body  or  person  building  and  endowing  a  new  church, 
which  perpetual  right  of  patronage  may  by  arrangement  be 
vested  in  them  or  their  nominees  or  trustees  ;  and  various 
directions  are  contained  in  the  Act  with  reference  to  such  trustees 
and  the  instrument  declaring  the  right  of  patronage  (i). 

In  the  case  of  new  parishes  or  chapelries  formed  out  of  an 
extra-parochial  place  the  right  of  patronage,  unless  the  Com- 
missioners should  declare  otherwise  under  their  powers,  is  to 
belong  to  the  bishop  of  the  diocese  ( j). 

The  Commissioners  have  power  to  accept  land  for  sites  of 
additional  churches,  including  land  for  a  churchyard  and  for  a 
house  for  the  incumbent  (k).  All  such  land  vests  in  the  incum- 
bent (/),  even  though  the  whole  of  the  land  has  not  been  con- 
secrated (m).  The  Commissioners  have  power  to  sell  lands  not 
wanted  for  the  purposes  of  the  Acts  (n),  or  to  exchange  it,  or 
to  use  it  for  any  other  ecclesiastical,  charitable  or  public 
purpose,  or  to  reconvey  to  the  grantor  any  part  which  has  not 
been  applied  to  the  purposes  of  the  Acts  (o).  Where  only  a 
part  is  applied  to  the  purposes  of  the  Acts,  the  Commissioners 
have  power  to  apply  other  parts  (and  the  proceeds  of  their 
sale  (p)  )  to  any  other  ecclesiastical  purpose  (q),  notwithstanding 
the  consecration  and  the  vesting  in  the  incumbent  (p). 

All  the  newly-constituted  ecclesiastical  divisions  of  this 
country,  by  whatsoever  name  they  may  be  called,  whether 

(/)  1  &  2  Will.  4,  c.  38,  s.  10. 

(g)  35  &  36  Viet.  c.  14,  s.  3. 

(h)  8  &  9  Viet.  c.  70,  s.  23  ;  11  &  12  Viet.  c.  37,  s.  4. 

(i)  14  &  15  Viet.  c.  97,  ss.  7,  9  —  13. 

(j)  Sect.  26. 

(k)  58  Geo.  3,  c.  45,  s.  33. 

(I)  Ibid. ;  8  &  9  Viet.  c.  70,  s.  13. 

(m)  Board  of  Works  for  Plumstead  District  v.  Ecclesiastical  Commissioners,  [1891] 
2  Q.  B.  361. 

(n)  58  Geo.  3,  c.  45,  s.  51 ;  Ecclesiastical  Commissioners  to  King  (1890),  62  L.  T. 
535. 

(o)  3  Geo.  4,  c.  72,  s.  34. 

(p)  Ex  parte  L.  C.  C.  Ex  parte  Vicar  of  Christ  Church,  East  Greenwich,  [1896]  1 

(q)  3  &  4  Viet.  c.  60,  s.  19  ;  the  repayment  of  a  loan  by  Queen  Anne's  Bounty  for 
the  purchase  of  a  vicarage  house  is  an  ecclesiastical  purpose  :  S.  C. 
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parishes,  districts,  or  chapelries,  were,  previous  to  the  year  1843, 
made  under  some  of  the  above-mentioned  provisions  ;  and 
there  will  still  be  many  cases  in  which  the  divisions  and 
subdivisions  of  parishes,  &c.,  for  ecclesiastical  purposes,  must 
be  made  under  and  regulated  by  those  provisions.  But  although 
those  provisions  are  not  in  any  manner  superseded,  they  will 
probably  be  less  frequently  had  recourse  to  in  the  future 
divisions  of  parishes,  in  consequence  of  the  provisions  made  by 
the  New  Parishes  Act  (r)  and  the  Acts  amending  it. 

For  now,  if  at  any  time  it  shall  be  made  to  appear  to  the  New  districts 
Ecclesiastical  Commissioners  that  it  would  promote  the  interests  formed  by 
of  religion,  that  any  part  or  parts  of  any  parish,  chapelry, 
district,  or  any  extra-parochial  place,  should  be  constituted  a  sioners. 
separate  district  for  spiritual  purposes,  it  shall  be  lawful,  by 
their  authority,  with  the  consent  of  the  bishop  of  the  diocese 
under  his  hand  and  seal,  to  set  out  by  metes  and  bounds  and 
constitute  a  separate  district  accordingly,  whether  or  not  such 
district  then  contains  within  its  limits  a  consecrated  church  or 
chapel  in  use  for  divine  worship  (s),  and  to  fix  and  declare  the 
name  of  such  district  :  provided  that  the  draft  of  any  scheme 
for  constituting  any  such  district  shall  be  delivered  or  trans- 
mitted to  the  incumbent,  and  to  the  patron  or  patrons  of  the 
church  or  chapel  of  any  parish,  chapelry,  or  district  out  of  which 
it  is  recommended  that  any  such  district  should  be  taken  (t),  in 
order  that  such  incumbent,  patron,  or  patrons  may  have  an 
opportunity  of  offering  or  making  to  the  Commissioners,  or  to 
the  bishop,  any  observations  upon  or  objections  to  the  constitut- 
ing of  such  district  ;  and  that  such  scheme  shall  not  be  laid 
before  His  Majesty  in  council  until  after  the  expiration  of  one 
calendar  month  next  after  such  copy  shall  have  been  so  delivered 
or  transmitted,  unless  such  incumbent,  and  patron  or  patrons, 
shall  in  the  meantime  consent  to  the  same  :  provided  also,  that 
in  every  scheme  for  constituting  any  such  district  the  Com- 
missioners shall  recommend  to  His  Majesty  in  council  that  the 
minister  of  such  district,  when  duly  licensed,  shall  be  perma- 
nently endowed,  under  the  provisions  of  that  Act,  to  an  amount  And  en- 
of  not  less  than  the  annual  value  of  100Z.  ;  and  also,  if  such 
endowment  be  of  less  than  the  annual  value  of  150L,  that  the 
same  shall  be  increased,  under  the  like  provisions,  to  such  last- 
mentioned  amount  at  the  least,  so  soon  as  such  district  shall 
have  become  a  new  parish  (u).  Any  person  or  body  corporate 
may  give  or  bequeath  to  the  Ecclesiastical  Commissioners  any 
interest  in  lands,  tithe  (x},  tenements  or  goods  and  chattels  (y), 
for  the  endowment  or  augmentation  of  the  income  of  the  incum- 

(r)  6  &  7  Viet.  c.  37. 

(s)  19  &  20  Viet.  c.  104,  s.  1  ("  Lord  Blandford's  Act  "). 

(t)  7  &  8  Viet.  c.  94,  ss.  4 — 6,  make  provision  for  service  of  scheme  in  special  cases  : 
32  &  33  Viet.  c.  94,  s.  1 1,  provides  for  cases  where  there  is  no  parish  church  or  patron. 

(u)  6  &  7  Viet.  c.  37,  s.  9. 

(x)  Or  land  and  goods  for  the  purpose  of  purchasing  tithes  :  28  &  29  Viet.  c.  42. 
s.  7. 

(y)  7  &  8  Viet.  c.  94,  s.  7,  defines  "  goods  and  chattels  "  and  "  testament." 
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bent  or  for  providing  any  church  or  chapel  (z).  The  form  of  the 
conveyance  is  specified  (a). 

The  provisions  as  to  endowment  are  not  essential,  if  it  should 
appear  to  the  Commissioners,  and  be  declared  in  the  scheme, 
that  there  is  reason  to  expect  from  other  sources  an  adequate 
maintenance  for  the  incumbent  (6). 

A  map  or  plan  setting  forth  and  describing  such  metes  and 
bounds  shall  be  annexed  to  the  scheme  for  constituting  such 
district,  and  transmitted  therewith  to  His  Majesty  in  council, 
and  the  original  map  or  a  copy  thereof  shall  be  registered  by  the 
registrar  of  the  diocese,  together  with  any  order  issued  by  His 
Majesty  in  council  for  ratifying  such  scheme  ;  but  it  shall  not 
be  necessary  to  publish  any  such  map  or  plan  in  the  London 
Gazette  (c).  The  bounds  may  be  varied  within  twelve  months 
from  the  first  licence  of  minister  (d). 

Upon  any  such  district  being  so  constituted,  a  minister  shall 
be  nominated  thereto  and  licensed,  and  shall  have  power  to 
perform  within  such  district  all  such  pastoral  duties  apper- 
taining to  the  office  of  a  minister,  according  to  the  rites  and 
usages  of  the  Church  of  England,  as  shall  be  specified  and  set 
forth  in  his  licence  ;  and  when  a  building  shall  be  licensed 
within  such  district  for  divine  worship,  he  shall  also  perform 
such  services  and  offices  as  shall  be  specified  and  set  forth  in  the 
same  or  any  further  licence  granted  in  that  behalf  by  the  bishop 
of  the  diocese  ;  and  such  minister  shall  perform  such  pastoral 
duties,  services,  and  offices  respectively,  independently  of  the 
incumbent  or  minister  of  the  church  of  any  parish,  chapelry,  or 
district,  out  of  which  such  new  district,  or  any  part  thereof, 
shall  have  been  taken  ;  and  shall,  so  far  as  the  performance  of 
the  same  may  be  authorised  by  such  licence  or  licences,  have  the 
cure  of  souls  in  and  over  such  new  district  (e)  :  provided  that 
no  burials  shall  be  performed  in  such  licensed  building,  and  that 
nothing  shall  empower  such  bishop  to  include  in  such  licence 
the  solemnisation  of  marriages  (/  ). 

The  freehold  of  the  site  of  the  church  of  any  new  parish, 
created  under  6  £  7  Viet.  c.  37,  7  &  8  Viet.  c.  94,  or  19  &  20 
Viet.  c.  104,  and  of  the  churchyard,  burial  ground  and  vaults 
belonging  thereto,  and  the  house  of  residence,  and  all  the 
lands,  tithes,  tenements,  hereditaments,  and  other  endowments 
belonging  to  such  church,  or  held  in  trust  exclusively  for  the 
benefit  of  the  incumbent  of  such  church,  are  vested  in  such 
incumbent  and  his  successors  for  ever,  to  be  held  and  enjoyed 
by  him  or  them  in  right  of  such  incumbency  (g).  It  has  been 

(z)  6  &  7  Viet.  c.  37,  s.  22 ;  and  see  32  &  33  Viet.  c.  94  ;  35  &  36  Viet.  c.  49. 
(a)  7  &  8  Viet.  c.  94,  s.  11  and  schedule. 
(6)  19  &  20  Viet.  c.  104,  s.  3. 

(c)  6  &  7  Viet.  c.  37,  s.  10  as  amended  by  7  &  8  Viet.  c.  94,  s.  8. 

(d)  7  &.  8  Viet.  c.  94,  s.  9. 

(e)  The  transfer  of  the  cure  of  souls  does  not  take  effect  until  the  minister  has 
been  duly  licensed  :  7  &  8  Viet.  c.  94,  s.  10. 

(/)  6  &  7  Viet.  c.  37,  s.  11. 

(g)  19  &  20  Viet.  c.  104,  s.  10.     Cf.  the  statutory  provisions  and  cases  under  the 
Church  Building  Acts,  ante,  p.  356. 
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ield  that  the  lands  belonging  thereto  refer  to  something 
jelonging  in  point  of  right  or  use  to  the  church  (h). 

The  Commissioners  themselves  may,  upon  application  of  the 
incumbent  of  any  church  or  chapel  to  which  a  district  shall 
belong,  with  the  consent  in  writing  of  the  bishop  of  the  diocese, 
make  an  order,  under  their  common  seal,  authorising  the 
publication  of  banns  of  matrimony  and  the  solemnisation  therein 
of  marriages,  baptisms,  churchings,  and  burials,  according  to 
the  laws  and  canons  in  force,  and  all  the  fees  payable  for  the 
performance  of  such  offices,  as  well  as  all  the  mortuary  and 
other  ecclesiastical  fees,  dues,  oblations,  or  offerings  arising 
within  the  limits  of  such  district,  shall  be  payable  and  be  paid 
to  the  incumbent  of  such  district  (i). 

In  every  case  in  which  all  or  any  part  of  the  fees  or  other 
ecclesiastical  dues  arising  within  the  limits  of  any  district,  or 
payable  in  respect  of  marriages,  baptisms,  churchings,  and 
burials,  in  the  church  or  chapel  thereof,  or  of  such  fees  as  are 
thereby  made  payable  to  the  incumbent  of  any  district,  shall 
have  been  reserved,  or,  if  such  last-mentioned  order  had  not  been 
made,  would  of  right  belong  to  the  incumbent  of  the  original 
parish,  district  or  place  out  of  which  the  district  of  such  church 
or  chapel  shall  have  been  taken,  or  to  the  clerk  thereof,  an 
account  of  such  fees  shall  be  kept  by  the  incumbent  of  such 
church  or  chapel,  who  is  required  to  receive,  and  every  three 
months  pay  over  the  same  to  the  incumbent  and  clerk  respec- 
tively who  would  have  been  entitled  to  them  in  case  such 
districts  had  not  been  formed  ;  and  from  and  after  the  next 
avoidance  of  such  incumbency,  or  the  relinquishment  of  such 
fees  by  such  incumbent,  and  after  the  situation  of  such  clerk 
shall  have  become  vacant,  or  after  a  compensation  in  lieu  of 
fees  has  been  awarded  to  such  clerk  by  the  bishop  of  the  diocese, 
which  he  is  by  the  Act  empowered  to  do,  such  reservation  shall 
altogether  cease  and  determine  ;  and  all  such  fees  and  dues 
shall  belong  to  the  incumbent  of  the  district  within  which  the 
same  shall  arise,  or  to  the  clerk  of  the  church  thereof  (k).  And 
it  has  been  decided  that  this  relinquishment  of  fees  by  such 
incumbent  may  be  effectually  made  without  the  execution  of 
any  written  document,  and  may  be  inferred  from  the  fact  that 
they  have  not  for  some  time  been  claimed  ;  and  that  upon  such 
relinquishment,  however  made,  the  parish,  if  the  other  requisites 
of  sect.  14  of  this  Act  have  been  complied  with,  at  once  becomes 
separate  and  distinct  for  ecclesiastical  purposes,  and  no  longer 
liable  to  the  church  rate  in  the  old  parish  (/). 

Wheresoever  banns  of  matrimony  and  the  solemnisation  of 
marriages,  churchings,  and  baptisms,  are  authorised  in  any  con- 
secrated church  or  chapel  to  which  a  district  shall  belong,  such 
district  not  being  at  the  time  of  the  passing  of  the  Act  a  separate 

(h)  Champneys  v.  Arrowsmith  (1867),  L.  R,,  2  C.  P.  602  ;  L.  R.,  3  C.  P.  107. 

(i)  19  &  20  Viet.  c.  104,  s.  11. 

(k)  Sect   12 

(0  Jones  v.  Gough  (1865),  3  Moo.,  P.  C.  (N.  S.)  1. 
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and  distinct  parish  for  ecclesiastical  purposes,  and  the  incum- 
bent of  which  is  by  such  authority  entitled  for  his  own  benefit 
to  the  entire  fees  arising  from  the  performance  of  such  offices 
without  any  reservation  thereout,  such  district  or  place  shall 
become  and  be  a  separate  and  distinct  parish  for  ecclesiastical 
purposes,  such  as  is  contemplated  in  the  15th  section  of  6  &  7 
Viet.  c.  37  (w),  and  the  church  or  chapel  of  such  district  shall 
be  the  church  of  such  parish,  and  all  the  provisions  of  the  New 
Parishes  Acts,  1843  and  1844  (n)  (as  amended  by  the  Act  of  1856), 
relative  to  new  parishes,  upon  their  becoming  such,  and  to  the 
matters  and  things  consequent  thereon,  shall  extend  and  apply 
to  the  said  parish  and  church  as  fully  and  effectually  as  if  the 
same  had  become  a  new  parish  under  the  provisions  of  those 
Acts  (o). 

It  will  be  observed,  that,  in  the  words  of  this  section,  in  order 
to  create  a  separate  and  distinct  parish  the  incumbent  must  not 
only  become  entitled  for  his  own  benefit  to  the  entire  fees,  &c., 
but  must  become  entitled  to  them  "  by  such  authority."  In 
one  case,  Wightman,  J.,  in  delivering  the  judgment  of  the 
court,  said  :  "  We  may  observe  that  the  15th  section  of  the 
6  &  7  Viet.  c.  37,  does  not  appear  to  us  to  be  applicable  to  the 
case  of  a  district  not  constituted  under  that  Act,  but  under 
the  1  &  2  Will.  IV.  c.  38,  with  a  licence  by  the  bishop  under  the 
6  &  7  Will.  IV.  c.  85."  In  the  case  then  before  the  court,  a  new 
church  had  been  built  and  a  district  assigned  to  it  under  the 
1  &  2  Will.  IV.  c.  38,  and  the  bishop  had  given  his  licence  for 
the  publication  of  banns  and  solemnisation  of  marriages  therein, 
and  for  the  taking  by  the  minister  the  same  fees  as  at  the  mother 
church  ;  and  it  was  contended  that  the  district  thereby  became 
a  separate  and  distinct  parish  under  the  14th  section  of  19  &  20 
Viet.  c.  104,  above  set  out.  It  was  held,  however,  that  the 
authority  for  the  solemnisation  of  marriages,  &c.,  alluded  to  in 
the  section,  was  not  a  licence  by  the  bishop,  but  must  be  the 
authority  referred  to  in  the  llth  section  of  the  same  Act,  that 
is  to  say,  the  order  of  the  Commissioners  under  their  common 
seal,  authorising  the  solemnisation,  &c.  "  This  authority,"  it 
is  said  in  the  judgment,  "  if  it  had  been  granted  by  the  order  of 
the  Commissioners,  would  be  of  a  permanent  and  irrevocable 
character,  but  it  has  not  been  granted  ;  and  we  are  of  opinion 
that  the  revocable  authority  or  licence  of  the  bishop  is  not 
enough  to  bring  this  district  within  the  14th  section  of  the 
19  &  20  Viet.  c.  104  "  (p). 

The  publication  of  the  banns  of  marriage,  and  the  solemnisa- 
tion of  marriage,  and  the  burial  of  the  dead,  are  ecclesiastical 
purposes  within  the  meaning  of  sect.  14.  Where  a  district 
under  the  provisions  of  the  section  becomes  a  separate  and 
distinct  parish  for  ecclesiastical  purposes,  the  incumbent  has 

(m)  The  New  Parishes  Act,  1843. 

(n)  6  &  7  Viet.  c.  37  ;  7  &  8  Viet.  c.  94. 

(o)  19  &  20  Viet.  c.  104,  s.  14. 

(p)  R.  v.  Perry  (1861),  30  L.  J.,  Q.  B.  14 
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the  exclusive  right  of  performing  the  office  of  marriage  in  the 
case  of  persons  resident  in  his  parish,  and  of  receiving  the  fees, 
and  the  incumbent  of  the  mother  parish  has  no  right  to  solemnise 
such  marriages  in  the  mother  church  or  to  receive  fees  for  the 
same  (q),  and  the  inhabitants  of  the  new  parish  cease  to  have 
any  right  of  burial  in  the  burial  ground  of  the  old  parish  out  of 
which  the  district  was  taken  (r). 

When  any  church  or  chapel  shall  be  built,  purchased  or 
acquired  in  any  district,  constituted  as  aforesaid,  and  shall  have 
been  approved  by  the  Commissioners  by  an  instrument  in 
writing  under  their  common  seal,  and  consecrated  as  the  church 
or  chapel  of  such  district  for  the  use  and  service  of  the  minister 
and  inhabitants  thereof,  such  district  shall,  from  and  after  the 
consecration  of  such  church  or  chapel,  be  a  new  parish  for 
ecclesiastical  purposes,  and  shall  be  known  as  such  by  the  new 

name  of  "  The  New  Parish  of ,"  instead  of  "  The  District 

of  -  — ,"  according  to  the  name  already  fixed  for  such  district  ; 
and  such  church  or  chapel  shall  become  and  be  the  church  of 
such  new  parish  accordingly,  and  any  licence  granted  by  the 
bishop  licensing  any  building  for  divine  worship  shall  thereupon 
become  void  ;  and  it  shall  be  lawful  to  publish  banns  of  matri- 
mony in  such  church,  and  according  to  the  laws  and  canons  in 
force  in  this  realm,  to  solemnise  therein  marriages,  baptisms, 
churchings,  and  burials,  and  to  require  and  receive  such  fees 
upon  the  solemnisation  of  such  offices,  or  any  of  them,  as  shall 
be  fixed  by  the  chancellor  of  the  diocese  in  which  such  new 
parish  shall  be  situate  ;  and  which  fees,  and  also  the  fees  for 
churchings  to  be  received  by  the  minister  of  such  district,  such 
chancellor  is  empowered  and  required  to  fix  accordingly  (rr) ;  and 
the  like  Easter  offerings  and  dues  may  be  received  within  the 
limits  of  such  new  parish,  by  the  perpetual  curate  thereof,  as 
were  before  payable  to  the  incumbent  of  the  church  of  the  princi- 
pal parish  of  which  such  new  parish  originally  formed  a  part  (s). 

The  Commissioners,  in  the  scheme  for  constituting  any  dis- 
trict, may  specify  some  existing  or  intended  church  within  the 
district  as  the  parish  church  of  such  district,  and  immediately 
upon  .the  issuing  of  the  order  of  His  Majesty  in  council  ratifying 
such  scheme  such  district  shall  become  and  be  a  new  parish, 
and  such  church,  when  consecrated,  the  church  thereof,  and  the 
incumbent  of  such  church  the  incumbent  thereof,  in  the  same 
manner  as  in  the  case  last  mentioned,  where  a  church  shall  have 
been  built  or  purchased  or  acquired  in  a  district  and  consecrated 
as  the  church  of  such  district  (t). 

The  incumbent  of  every  new  parish  created  or  hereafter  to  be 
created  pursuant  to  the  provisions  of  these  Acts  shall,  saving  the 

(q)  Fuller  v.  Alford  (1883),  10  Q.  B.  D.  418. 

(r)  Hughes  v.  Lloyd  (1888),  22  Q.  B.  D.  157  ;  and  cf.  Gough  v.  Jones  (1863),  9  Jur. 
(N.  S.)  82. 

(rr)  See  as  to  the  extent  of  this  power  to  fix  fees  In  re  the  New  Parish  of  Haigh 
withAspull,  [1919]  P.  143. 

(s)  6  &  7  Viet.  c.  37,  s.  15. 

(t)  19  &  20  Viet.  c.  104,  s.  2. 
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rights  of  the  bishop  of  the  diocese,  have  sole  and  exclusive  cure 
of  souls  and  the  exclusive  right  of  performing  all  ecclesiastical 
offices  within  the  limits  of  the  same,  for  the  resident  inhabi- 
tants therein,  who  shall  for  all  ecclesiastical  purposes  (u)  be 
parishioners  thereof,  and  of  no  other  parish,  and  such  new 
parish  shall,  for  the  like  purposes,  have  the  same  rights  and 
privileges  and  liabilities  as  are  incident  or  belong  to  a  distinct 
and  separate  parish,  and  no  other  liabilities  ;  provided,  that 
nothing  in  the  Act  contained  shall  be  taken  to  affect  the  legal 
liabilities  of  any  parish  regulated  by  a  local  Act  of  Parliament, 
or  the  security  for  any  loan  of  money  legally  borrowed  under  any 
Act  of  Parliament  or  otherwise  (v). 

Similar  provisions  to  those  in  some  of  the  earlier  Church 
Building  Acts  are  contained  with  respect  to  the  right  of  patron- 
age which  may  be  at  any  time  assigned,  either  temporarily  or 
permanently,  to  any  ecclesiastical  corporation,  the  universities 
or  colleges  or  to  persons  contributing  to  the  endowment  of  the 
church  (x),  such  endowment  to  be  settled  and  assured  by  the 
body  or  person  providing  the  same  to  the  satisfaction  of  the 
Commissioners,  by  such  deed  or  deeds  and  in  such  manner  as 
the  Commissioners  shall  from  time  to  time  direct,  unto  and  to 
the  use  of  the  incumbent  for  the  time  being  of  the  church  or 
chapel  of  such  parish,  district  or  benefice.  If  not  so  assigned, 
the  right  of  patronage  is  to  be  exercised  by  the  Crown  and  the 
bishop  alternately  (y}.  The  contract  for  assignment  is  not 
to  be  deemed  corrupt  or  simoniacal  (z).  These  provisions  are 
extended  by  19  &  20  Viet.  c.  104,  to  the  case  of  the  patronage 
of  any  church  or  chapel  to  which  a  district  may  belong  (a) : 
but  whether  to  other  churches  than  those  built  or  acquired 
under  the  New  Parishes  Acts,  may  be  open  to  doubt.  The 
Commissioners  may  not  assign  such  patronage  in  perpetuity, 
for  any  less  consideration  than  the  building  the  church,  and 
providing  for  the  endowment  the  annual  sum  of  at  least  45?., 
or  the  permanent  endowment  of  150/.  annually,  or  for  some 
benefaction  which  would  be  equivalent  (/;).  The  assignment  is 
to  be  with  the  consent  of  the  patrons,  to  whom  notice  is  to  be 
given.  But  the  consent  of  the  patron  of  a  benefice  in  the 
incumbent  of  which  the  patronage  of  the  new  benefice  is  for  the 
time  being  vested  is  no  longer  required.  Notice  must  be  sent 
to  him,  and  he  may  claim  compensation  (c). 

Whenever  the  right  of  patronage  shall,  pursuant  to  the  fore- 
going provisions,  have  become  vested  in  perpetuity  in  any  body 

(u)  Vide  ante,  p.  360. 

(v)  Sect.  15. 

(x)  Cf.  Allen  v.  Bishop  of  Gloucester  (1873),  L.  R.,  6  H.  L.  219,  which  was  decided 
under  5  Geo.  4,  c.  103. 

(y)  6  &  7  Viet.  c.  37,  ss.  20,  21,  and  19  &  20  Viet.  c.  104,  s.  23.  As  to  licensing 
when  the  patronage  is  assigned  to  or  vested  in  the  Crown  or  the  bishop,  see  7  &  8 
Viet.  c.  94,  ss.  1 — 3. 

(z)  32  &  33  Viet.  c.  94,  s.  12. 

(a)  19  &  20  Viet.  c.  104,  s.  16. 

(6)  Sects.  17—19. 

(c)  32  &  33  Viet.  c.  94,  s.  10. 
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or  person  by  reason  of  their  having  so  augmented  the  endow- 
nent,  and  whenever  such  benefice  shall,  at  the  time  of  such 
transfer  of  patronage,  be  already  permanently  endowed  with 
an  annual  sum  of  not  less  than  100/.,  or  whenever  the  annual 
income  of  such  benefice  from  all  sources  shall,  when  calculated 
upon  an  average  of  the  three  years  immediately  preceding  such 
augmentation,  amount  to  150/.,  no  subsequent  sale  or  assign- 
ment of  such  patronage  by  any  body  or  persons  whatsoever, 
for  any  valuable  consideration  whatever,  shall  be  made  until 
thirty  years  next  after  such  transfer,  unless  the  entire  proceeds 
be  legally  secured,  to  the  further  permanent  augmentation, 
but  every  such  sale  shall  be  illegal,  and  every  presentation, 
collation,  admission,  institution  or  induction  thereupon  shall 
be  void,  and  the  right  of  patronage  of  such  benefice  shall  there- 
upon for  that  turn  lapse  to  the  bishop  (d). 

The  Commissioners,  in  the  meantime  and  until  the  conditions  Temporary 
relating  to  the  assignment  of  the  patronage  in  consideration  of  assignment  of 
an  endowment  shall  have  been  complied  with,  and  subject  to  the  pat 
conditions  relating  thereto,  may  assign  such  patronage,  if  they 
shall  see  fit,  to  the  then  incumbent  of  the  original  parish,  out  of 
which  such  new  parish  shall  have  been  taken,  for  the  term  of  his 
incumbency,  and  if  such  parish  shall  have  been  formed  out  of 
more  than  one  parish,  then  to  one  or  other  of  the  then  incum- 
bents of  such  parishes  for  the  term  of  his  incumbency,  as  they 
shall  think  fit  (e). 

All  the  laws  ecclesiastical  in  respect  of  the  ordinances  of  the 
Church  are  to  be  in  force  in  the  new  parish  ;  the  perpetual 
curate  is  not  to  receive  any  fee  for  baptism  or  for  registering 
baptisms  (/ ). 

The  powers  and  provisions  of  the  Church  Building  Acts, 
relating  to  the  formation  of  any  new  parish  or  district,  are 
applicable  to  the  formation  of  such  parish  or  district  out 
of  any  new  parish  formed  as  above  by  the  Ecclesiastical 
Commissioners  (g). 

The  Commissioners  may  also  divide  any  parish  into  two  or  Division  of 
more  distinct  and  separate  parishes  for  all  ecclesiastical  pur-  Rans^  by 

i  n  i-  i-          J-.L-.LI  11111    Commis- 

poses,  and  fix  the  respective  proportion  of  tithes,  glebe  lands  and  sioners. 
other  endowments,  within  each  of  such  respective  divisions : 
and  the  order  in  council,  ratifying  the  scheme  for  such  division, 
shall  be  valid  for  the  purpose  of  effecting  the  same  ;  and  such 
scheme  shall  set  forth  the  particular  expediency  of  such  division, 
and  how  far  it  may  be  necessary  in  consequence  to  make  any 
alteration  in  ecclesiastical  jurisdiction,  and  how  the  changes 
consequent  upon  such  division  in  respect  of  patronage,  rights 
of  pew  holders,  and  other  rights  and  dues,  may  be  made  with 
justice  to  all  parties  interested  ;  and  such  scheme  shall  also 
contain  such  directions  and  regulations  relative  to  the  duties  and 

(d)  19  &  20  Viet.  c.  104,  s.  21. 

(e)  Sect.  22. 

(/)  6  &  7  Viet.  c.  37,  s.  15. 
(g)  14  &  15  Viet.  c.  97,  s.  16. 
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character  of  the  incumbents  of  the  respective  divisions  of  such 
parish,  and  to  the  performance  of  the  offices  and  services  of  the 
Church  in  the  respective  churches  thereof,  and  to  the  fees  to  be 
taken  for  the  same,  and  to  any  other  matter  or  thing  which  may 
be  necessary  or  expedient  by  reason  or  in  consequence  of  such 
change.  The  consent  of  the  patron  of  the  benefice  is  required, 
and  the  division  takes  effect  only  after  the  next  avoidance, 
unless  with  the  consent  of  the  incumbent  (h). 

And  where  any  parish  has  been  thus  divided,  or  a  new  district 
or  parish  has  been  formed  out  of  an  existing  one,  the  Commis- 
sioners may  make  a  division  of  the  lands,  tithe  or  other  endow- 
ments, and  re-settle  the  same,  as  may  be  deemed  expedient  (i). 
And  they  may  also,  with  consent  of  bishop,  patron  and  incum- 
bent, apportion  any  sum  arising  from  a  permanent  endowment 
belonging  to  a  parish  church,  and  applicable  to  the  repairs  or 
maintenance  thereof,  to  the  repairs  or  maintenance  of  any 
church  within  the  limits  of  such  parish  (&). 

The  New  Parishes  Acts  and  Church  Building  Acts  Amend- 
ment Act,  1869  (Z),  makes  the  powers  and  provisions  con- 
tained in  the  New  Parishes  Act,  1844,  for  the  alteration  of  the 
boundaries  of  any  and  every  ecclesiastical  district,  applicable  in 
all  cases  (m).  The  further  provisions  of  this  Act  will  be  found 
in  Chapter  III.,  section  2  (p.  390). 

The  New  Parishes  Acts  and  Church  Building  Acts  Amend- 
ment Act,  1884  (??),  enacts  that  where  under  the  New  Parishes 
Acts,  1843,  1844;  and  1856,  or  any  of  them,  a  district  has  been 
constituted,  but  a  church  has  not  been  provided  or  allotted, 
it  shall  be  lawful  for  the  Ecclesiastical  Commissioners  for 
England  to  submit  (with  the  consent  of  the  bishop  of  the  diocese 
under  his  hand)  to  His  Majesty  in  council  a  scheme  for  the 
dissolution  of  such  district,  and  for  the  reincorporation  of  its 
area  or  parts  or  part  thereof  in  the  parish  or  parishes,  or  district 
or  districts,  out  of  which  it  w^as  constituted,  or  for  the  addition 
of  its  area,  or  parts  or  part  thereof,  to  some  other  parish  or 
parishes,  or  district  or  districts,  as  to  the  Commissioners  may 
appear  most  expedient.  Where  an  endowment  has  been 
provided  for  the  district  dissolved,  any  scheme  under  the  Act  is 
to  provide  for  its  return  to  and  revesting  in  the  bod}^  or  person 
who  provided  the  same,  and  any  such  scheme  may  contain  such 
other  incidental  or  auxiliary  provisions  as  the  Commissioners 
may  deem  necessary  or  proper.  The  draft  of  any  such  scheme 
must  be  delivered  or  transmitted  to  every  incumbent  or  minister 
and  patron  affected  thereby  ;  and  shall  not  be  submitted  to  His 
Majesty  in  council  until  after  the  expiration  of  one  month  from 
such  time,  unless  every  such  incumbent  or  minister  and  patron 
shall  in  the  meantime  consent  thereto.  If  any  person  at  the 

(h)  19  &  20  Viet.  c.  104,  s.  25. 

(i)  Sect.  26. 

(*)  Sect.  31. 

(Z)  32  &  33  Viet.  c.  94. 

(m)  Sect.  1. 

(n)  47  &  48  Viet.  c.  65. 
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time  of  the  ratification  of  such  scheme  is  the  incumbent  or 
minister  of  the  district  proposed  to  be  dissolved,  the  scheme  is  to 
have  no  operation  unless  and  until  such  person  shall  have 
consented  thereto,  or  shall  have  ceased  to  be  such  incumbent 
or  minister.  A  map  or  plan  is  to  be  annexed  to  the  draft 
scheme,  and  the  provisions  relative  to  the  making,  publication, 
and  ratification  of  schemes  under  the  New  Parishes  Acts, 
apply  to  schemes  for  the  dissolving  of  districts  under  the  Act  (o). 
The  powers  as  to  alterations  of  boundaries  contained  in  sect.  1 
of  the  Act  of  1869  may  be  exercised  in  the  case  of  any  district 
constituted  under  the  New  Parishes  Acts,  in  which  no  church  has 
been  provided  and  consecrated,  as  well  as  in  the  case  of  a  district 
which  has  become  a  new  parish  for  ecclesiastical  purposes  (p). 

An  isolated  provision  of  the  Pluralities  Act,  1838  (g),  gives  a 
further  alternative  method.  If  it  appears  to  the  Archbishop  as 
regards  his  own  diocese,  or  is  represented  to  him  by  a  bishop 
that  isolated  tithings,  hamlets  or  chapelries  (or  extra-parochial 
places)  may  be  advantageously  separated  from  any  parish  to 
another  church,  and  either  constituted  separate  benefices  by 
themselves  or  with  others,  or  united  to  another  parish,  the  bishop 
may  draw  up  a  scheme  accordingly,  showing  how  the  changes  in 
ecclesiastical  jurisdiction,  glebe,  tithes,  &c.,  patronage  and  rights 
to  pews  may  be  made  with  justice  to  all  parties.  If  the  patrons 
consent  in  writing  to  the  scheme  as  approved  or  modified  by  the 
Archbishop,  and  he  is  satisfied,  he  is  to  certify  it  and  the  consent 
by  his  report  to  the  King  in  council,  who  may  make  an  order 
for  carrying  it  into  effect.  The  order  is  to  be  registered  in  the 
Diocesan  registry,  and  is  forthwith  binding  on  every  one,  includ- 
ing the  incumbents  affected,  if  they  consent ;  if  not,  it  is  not 
binding  till  the  avoidance  by  every  incumbent  who  objects. 
The  scheme  may  provide  for  the  transfer  of  any  part  to  another 
diocese,  if  the  ether  bishop  consents  in  writing  and  the  other 
Archbishop  (where  necessary)  approves  (r). 

The  Army  Chaplains  Act,  1868  (<§),  provides  that  the  stations  Army  Chap. 
to  which  army  chaplains  are  appointed  may,  under  certain  lainsAct, 
circumstances,  be  formed  into  extra-parochial  districts,  and  l 
that  the  chapels  erected  therein  shall  become  extra-parochial 
chapels.     Such  districts  are  to  be  under  the  jurisdiction  of  the 
Archbishop  or  bishop  named  in  the  order  creating  them. 

The  Poor  Law  Acts,  providing  for  the  better  arrangement  of  Poor  Law 
divided  parishes  and  other  local  areas,  do  not  apply  to  the  Act«d 
ecclesiastical  division  of  parishes  (t}. 

The  forming  and  dissolving  unions  of  benefices,  and  in  some 
cases  parishes,  is  dealt  with  post,  p.  497. 

(o)  Sect.  2. 
(p)  Sect.  3. 

(?)  1  &  2  Viet.  c.  106,  s.  26. 

(r)  The  Pluralities  Act,  1887  (50  &  51  Viet.  c.  68). 
(s)  31  &  32  Viet.  c.  83. 

(0  Cf.  the  Divided  Parishes  and  Poor  Law  Amendment  Act,  1876  (39  &  40  Viet. 
c.  61),  s.  4,  and  the  amending  Act  of  1882  (45  &  46  Viet.  c.  58). 
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SECTION  1. 
Cathedral  and  Collegiate  Churches. 

CATHEDRAL  churches  were  probably  unknown  in  England 
before  the  time  of  the  Emperor  Constantine  ;  but,  after  his 
conversion,  converts,  who  were  many  of  them  governors  and 
nobles,  settled  lands  of  considerable  extent  upon  those  who 
converted  them  ;  and  the  first  oratories,  or  places  of  public 
worship,  are  said  to  have  been  built  upon  those  lands.  These 
first  oratories  were  called  cathedrae  or  sedes,  cathedrals,  sees  or 
seats,  from  the  clergy's  constant  residence  thereon  ;  and  it  is 
said  that  every  town  which  hath  a  see  of  a  bishop  placed  in  it, 
is  thereby  entitled  to  the  honours  of  a  city  (a).  Lord  Coke 
gives  the  following  definition  of  a  city  :  "a  borough  incorporate 
which  hath,  or  hath  had,  a  bishop  ;  and  though  the  bishopric 
be  dissolved,  yet  the  city  remaineth"  (6).  The  practice  was 
recognised  in  connection  with  Henry  VIII. 's  cathedrals  of  the 
new  foundation,  but  historically  and  legally  there  is  no 
necessary  connection,  and  in  modern  practice  the  grant  of  the 
title  of  "  city  "  by  royal  authority  has  been  exercised  to  a 
considerable  extent  without  regard  to  the  existence  or  non- 
existence  of  a  cathedral. 

The  distinction  between  cathedral  and  collegiate  churches 
consists  principally  in  the  see  of  the  bishop  at  the  former,  for  a 
dean  and  chapter  are  common  to  both  (c)  ;  and  while  cathedrals 
are  subject  only  to  the  visitation  of  the  Archbishop,  and  of  the 
King  when  the  Archbishopric  is  vacant,  collegiate  churches  are 
visitable  by  the  bishop  of  the  diocese,  except  where  it  has  been 
expressly  provided  otherwise  by  the  founder  ;  consequently, 
every  cathedral  or  see,  so  soon  as  it  is  erected,  is  exempt  from 
and  independent  of  the  visitation  of  the  archdeacon.  Thus,  a 
bishop's  see  having  been  newly  erected  within  the  limits  of  a 
certain  archdeaconry,  it  was  represented  that  the  archdeacon 
had  presumed  to  exercise  his  jurisdiction  over  the  bishop  there 
consecrated  and  the  church  ;  and  Gregory  IX.  decreed  there- 
upon, that  this  should  no  more  be  done,  but  that  the  bishop 
should  be  exempt  from  the  archidiaconal  jurisdiction  (d).  And 
as  this  decretal  epistle  became  a  part  of  the  canon  law,  it  may 
be  presumed  that  the  same  would  have  been  held  in  the  case  of 

(a)  God.  347. 

(6)  1  List.,  p.  109. 

(c)  St.  Peter's,  Westminster,  and  St.  George's,  Windsor,  are  instances  of  Collegiate 
Churches.     Both  of  these  are  Royal  Peculiars. 

(d)  Gibs.  Cod.  171. 
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any  new  sees  erected  under  the  recommendation  of  the  Eccle- 
siastical Commission,  even  without  the  exemption  being  specially 
declared  by  the  order  in  council.  The  authority  exercised 
over  the  precinct  or  close  of  a  cathedral  by  ecclesiastical  persons 
is  preserved  by  the  Municipal  Corporations  Act,  1882  (e). 

The  older  cathedrals  are  exempt  from  the  law  whereby  a 
faculty  is  required  before  any  alterations  are  made  (/ ). 

Besides  the  revenues  of  cathedral  churches  proper  to  be 
applied  towards  the  repairs  thereof  there  were  divers  forfeitures 
by  the  several  canons  of  Archbishop  Stratford  to  be  applied  to 
the  same  purpose  ;  and  also  the  cathedraticum  (sometimes  called 
synodaticum  or  synodals),  formerty  paid  in  honour  of  the  cathe- 
dral church,  and  in  token  of  subjection  to  it,  by  every  parochial 
minister  within  the  diocese.  All  these  payments  are,  however, 
now  fallen  into  disuse,  and  in  all  probability  such  claims  could 
not  now  be  successfully  revived. 

Notwithstanding,  however,  the  discontinuance  of  this  acknow- 
ledgment, an  ancient  cathedral  church  is  the  parish  church  of 
the  whole  diocese  ;  which  diocese  was,  in  fact,  anciently  called 
parochia,  until  the  application  of  this  name  to  the  lesser  branches, 
into  which  it  was  divided,  made  it,  for  distinction's  sake,  to  be 
called  only  by  the  name  of  diocese  ;  and  it  has  been  affirmed, 
therefore,  that  if  one  resort  to  the  cathedral  church  for  the 
purpose  of  hearing  divine  service,  it  is  a  resorting  to  the  parish 
church  within  the  sense  and  meaning  of  the  statutes  (g). 

Where  a  cathedral  is  also  a  parish  church,  the  churchwardens 
alone  have  the  regulation  of  the  pews,  subject  to  the  control  of  the 
ordinary,  and  every  parishioner  has  a  right  to  be  seated,  but  not 
to  a  pew.  But  where  the  cathedral  is  not  also  a  parish  church 
there  can  be  no  allocation  of  seats  unless  by  the  ordinary  (h). 

The  see  of  a  bishop  is  entitled  to  the  ornaments  of  the  chapel 
at  his  decease,  and  although  other  chattels  belong  to  the 
executor  of  the  deceased,  and  shall  not  go  in  succession,  yet  the 
ornaments  of  a  chapel  of  a  preceding  bishop  are  merely  in 
succession  (i)  :  and  this  is  agreeable  to  analogy,  for  ordinary 
things  erected  in  the  church  for  the  honour  of  the  dead  person 
shall  go  to  his  heir  as  heirlooms,  as  in  manner  of  an  inheritance. 

The  position  of  the  cathedral  churches  in  the  new  dioceses 
created  during  the  last  half -century  (k)  varies,  depending  largely 
on  the  statutory  provisions  in  each  case.  It  is  clear,  however, 
that  in  some  cases  they  retain  in  large  measure  the  legal 
position  of  ordinary  parish  churches. 

(e)  45  &  46  Viet.  c.  50,  s.  258. 

(/)  Phillpotts  v.  Boyd  (1875),  L.  R.,  6  P.  C.  435.  Secus  as  to  the  cathedrals  in 
certain  of  the  newly  created  sees,  which  retain  in  several  respects  their  position  as 
parish  churches. 

(g)  Gibs.  Cod.  171. 

(h)  He  the  Pews  of  the  Cathedral  Church  of  St.  Columb,  Londonderry  (1863),  8  L.  T. 
861. 

(i)  Gibs.  Cod.  171  ;  Corven  v.  Pym  (1604),  12  Rep.  105. 

(k)  E.g.,  Ripon,  Manchester  and  Liverpool.  The  case  of  Truro  is  anomalous,  the 
cathedral  and  parish  church  being  under  the  same  roof,  the  boundaries  between 
them  being  carefully  defined  by  statute  (50  &  51  Viet.  c.  12). 
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SECTION  2. 
Parish  Churches. 

Of  churches  other  than  cathedral  and  collegiate,  by  far  the 
largest  proportion,  as  well  as  the  most  important,  are  parish 
churches.  If  a  church  or  chapel  has  a  public  cemetery  belonging 
to  it,  a  communion  table,  pews  in  right  of  houses,  christenings 
there,  and  Easter  dues  paid  its  minister,  these  things  are  strong 
evidence  to  show  that  it  is  a  parochial  church  or  chapel  (/). 
This  evidence  is  strengthened  if  in  addition  thereto  it  is  shown 
that  the  church  has  existed  from  time  immemorial,  and  that 
the  inhabitants  of  the  district  belonging  to  it  have  never  con- 
tributed to  the  repairs  of  a  mother  church  ;  for  if  this  latter 
were  the  case  it  would  show  it  to  be  a  chapel  only,  dependent 
upon  some  mother  church.  But  the  fact  of  its  existence  from 
time  immemorial  may  be  inferred  from  usage  extending  as  far 
back  as  living  memory,  if  there  be  no  evidence  to  the  contrary, 
according  to  the  established  rule  by  which  ancient  rights  and 
exemptions  are  supported  (m).  According  to  Degge  (n)  and 
Kennett  (o),  baptism  and  sepulture  are  proofs  of  a  parochial 
chapel,  but  though  they  may  be  evidence,  they  are  certainly  not 
sufficient  proofs  (p). 

These  tests  or  definitions,  by  which  a  parish  church  or  chapel 
may  be  tried,  are  of  course  not  applicable  to  parish  churches 
declared  so  by  special  or  general  Acts  of  Parliament.  For 
many  practical  purposes  and  for  more  easy  consideration, 
parochial  churches  may  be  classed  as  follows  ;  namely,  original 
parish  churches,  substituted  parish  churches,  separate  parish 
churches,  and  new  district  parish  churches  (q).  It  will  be 
obvious,  however,  that  the  greater  portion  of  our  remarks  will 
be  equally  applicable  to  all. 

According  to  the  ancient  manner  of  founding  parish  churches, 
the  intending  founder  made  application  to  the  bishop  of  the 
diocese  and  obtained  his  licence,  whereupon  the  bishop  or  his 
commissioners  set  up  a  cross,  and  set  forth  the  ground  where  the 
church  was  to  be  built  ;  and  then  the  founder  would  proceed  to 
the  building  of  the  church,  which  the  bishop  would  consecrate 
on  completion  (r).  No  person  could  erect  a  church  without 
leave  of  the  bishop  ;  and  after  erection  it  does  not  come  into 
legal  existence  until  it  is  consecrated  by  the  bishop  (s)  ;  for  this 
reason  the  question  of  a  church  or  not  a  church,  a  chapel  or 
not  a  chapel,  is  to  be  tried  and  certified  by  the  bishop  (t).  But 

(I)  Ex  parte  Greenhouse  (1815),  1  Madd.  92. 
(m)  Carr  v.  Mostyn  (1850),  5  Exch.  69. 
(n)  Chap.  13,  p.  1. 
(o)  Par.  Ant.  590,  591. 

(p)  Cf.  Craven  v.  Sanderson  (1838),  7  A.  &  E.  880. 

(q)  See  the  Church  Building  Acts,  and  the  New  Parishes  Acts,  ante.  Book  III., 
Chap.  I.,  p.  343. 

(r)  Still.  E.  C. ;  1  Burn  E.  L.  323. 
(s)  Gibs.  Cod.  213. 
(0  3  Inst.  203. 
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if  the  question  be  whether,  admitting  it  to  have  been  conse- 
crated, it  be  a  church  or  only  a  chapel,  such  a  question  would 
not  be  triable  in  the  ecclesiastical  courts,  and  prohibition  would 
lie,  for  such  a  question  shall  be  tried  by  the  country  (u). 

The  consecration  of  churches  was  first  enjoined  by  Eugenius,  Consecration 
and  this  was  afterwards  enforced  in  this  country  by  a  constitu-  of  churches, 
tion  of  Othobon  (x). 

No  parish  church  may  be  consecrated  until  a  competent  Endowment 
endowment  is  provided  ;     and  the  canon  law  goes  further,  to  be.  *"•?* 
requiring  the  endowment  to  be  made  not  only  before  consecra-  pro 
tion,  but  to  be  ascertained  and  exhibited  before  building  is 
begun  (y).     This  endowment  of  the  old  churches  was  commonly 
made  by  the  lord  of  the  manor,  by  an  allotment  of  the  manse 
and  glebe  ;  and  other  persons  also  at  the  time  of  the  dedication 
often  contributed  small  portions  of  land,  which  is  the  reason 
why,  in  many  parishes,  the  glebe  is  not  only  distant  from  the 
manor,  but  is  in  remote  and  divided  parcels  (a).     If,  however, 
the  church  is  a  new  church  substituted  for  an  old  church,  and 
the  endowments  of   the  old  church  are  transferred  under  the 
hereinafter-mentioned    provisions,    this    may   be   a   sufficient 
satisfaction  of  this  rule  (b). 

The  form  of  consecration  now  generally  used,  and  to  be  found  Form  of  con- 
in  some  of  the  Books  of  Common  Prayer,  is  the  form  sent  secratlon- 
down    by  the  bishops   in  1712  to  the  Lower  House  of  Con- 
vocation, as  altered  and  afterwards  agreed  to  ;    yet  it  never 
received  the  royal  assent,  and  consequently  is  not  enjoined  to  be 
observed  ;  and  in  fact,  although  it  might  be  unwise  to  depart 
from  what  has  been  prescribed  by  authority,  and  has  in  addition 
been  sanctioned  by  custom,  yet  in  our  Church  at  the  present 
day  every  bishop  is  left  to  his  own  discretion  as  to  the  form  he 
might  choose  to  observe  in  the  consecration  of  churches  (c). 

In  cases  of  urgent  necessity,  it  appears  that,  by  consent  of  When  conse- 
the  bishop,  divine  service  might  be  performed  and  the  sacra-  ^a^?Ved'y 
ments  administered  in  churches  and  chapels  not  consecrated  ; 
as  where  the  church  was  destroyed  by  fire,  and  service  performed 
in  tents,  or  in  the  open  air  before  the  consecrated  altar  ;    and 
more  especially  where  a  church  was  shut  up  and  under  repair, 
and  banns  had  been  published  in  the  church  of  an  adjoining 
parish,  a  marriage  solemnised  in  the  church  of  the  regular 
parish,  it  being  sufficiently  advanced  in  repair  for  that  purpose, 
was  held  good  (d), 

The  act  of  consecration  is  one  recognised  by  the  law,  and  Effect  of 
where  land  has  once  been  legally  consecrated  it  will  retain  its  consecration. 

(u)  2  Roll.  Abr.  291 ;  Watson,  c.  23. 
(x)  God.  49,  sect.  7. 
(y)  Gibs.  Cod.  189. 

(a)  1  Black.  Com.  114. 

(b)  He  St.  Mary,  Bishopstoke  (1909),  26  T.  L.  R.  86  ;  and  see  Scdgwick  v.  Bourne, 
[1920]  2  K.  B.  267. 

(c)  The  form  is  set  out  very  fully  in  Dr.  Burn's  work  on  Ecclesiastical  Law.     See 
also  Encyclopaedia  of  Forms,  vol.  iii.,  pp.  717 — 719. 

(d)  Stallivood  v.  Tredger  (1815),  2  Phill.  287. 
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ecclesiastical  character  in  whosesoever  hands  it  may  be  (e), 
The  Act  of  Consecration  signed  by  the  bishop  constitutes  the 
legal  act  of  consecration  (notwithstanding  that  the  require- 
ments of  the  canon  law  may  not  have  been  complied  with  (ee)), 
and  its  effect  is  to  set  aside  the  consecrated  land  from  the 
common  uses  of  mankind  (/)  solely  for  ecclesiastical  purposes, 
for  all  time  or  until  the  decree  has  been  set  aside  by  like 
authority  (g),  or  by  Act  of  Parliament  (h). 

The  consecration  is  effective  although  a  statutory  provision 
requiring  the  consent  of  the  Secretary  of  State  to  the  allocation 
of  the  land  consecrated  has  not  been  complied  with  (i). 

No  addition  can  be  made  to  a  consecrated  church  without  a 
faculty  (j),  and  if  an  addition  is  made  on  unconsecrated  ground 
such  additional  land  must  be  duly  consecrated  (k).  If  an 
additional  building  is  to  be  regarded  as  an  enlargement  of  a, 
consecrated  church,  it  must  serve  directly  that  which  is  the 
primary  purpose  of  a  church,  that  is  to  say,  public  worship, 
and  it  will  not  suffice  to  make  it  an  enlargement  that  it  merely 
serves  purposes  which  are  lawful  in  a  church,  but  could  be 
equally  carried  out  elsewhere  (I). 

The  consecration  of  the  church  does  not  of  itself  signify  that 
the  bishop  approves  of  or  consecrates  all  the  ornaments  and 
fittings  therein,  and  any  of  these  which  are  adjudged  improper 
may  be  removed  by  decree  of  the  ecclesiastical  court  (m). 
Reconsecra-  If  a  church  has  been  polluted  by  the  shedding  of  blood,  the 
tion  and  re-  question  whether  or  not  a  sentence  of  reconciliation  should  be 
pronounced  is  one  for  the  bishop  in  his  discretion  to  determine , 
as  well  as  the  question  whether  or  not  it  shall  be  accompanied 
with  a  religious  service.  The  pronouncement  follows  upon  a- 
petition  presented  to  the  bishop  by  the  dean  and  canons  or  the 
rector  and  churchwardens  (n).  The  chancellor  of  the  consistory 
court  of  London,  at  the  request  of  the  bishop,  drew  up  forms  of 
the  petition  and  sentence  to  be  deposited  in  the  registry  of  that 
court  as  precedents  in  the  year  1891  (o).  Where  a  church  has- 

(e)  R.  v.  Twiss  (1869),  L.  R.,  4  Q.  B.  407  ;  Sutton  v.  Bowden,  [1913]  1  Ch.  518. 

(ee)  Sedgivick  v.  Bourne,  [1920J  2  K.  B.  267. 

(/)   Wright  v.  Ingle  (1885),  16  Q.  B.  D.  379. 

(g)  Wood  v.  Headingley-cum-Burky  Burial  Board,  [1892]  1  Q.  B.  713. 

(h)  An  Act  of  Parliament  would  appear  to  be  necessary.  Cf.  10  Edw.  7  &  1 
Geo.  5,  c.  16,  and  Ex  parte  Greenhouse  (1815),  1  Madd.  92.  As  to  the  value  of  the 
site  of  a  church  in  such  a  case  with  special  reference  to  the  Lands  Clauses  Acts,  see 
City  and  South  London  Hail.  Co.  v.  United  Parishes  of  St.  Mary  Woolnoth  and  St. 
Mary  Woolchurch  Haw,  [1903]  2  K.  B.  728  ;  [1905]  A.  C.  1,  following  Hilcoat  v. 
Archbishop  of  Canterbury  ( 1850),  10  C.  B.  327.  As  to  the  setting  aside  by  some  act- 
of  an  ecclesiastical  authority,  see  post,  p.  417,  s.v.  "  Churchyard." 

(i)  Williams  v.  Briton  Ferry  Burial  Board,  [1905]  2  K.  B.  565. 

(j)  Lee  v.  Hawtrey,  [1898]  P.  63. 

(k)  Re  St.  Barnabas,  Kensington  (1908),  25  T.  L.  R.  571  ;  cf.  In  re  St.  Margaret's. 
Westminster,  [1905]  P.  286. 

(I)  L.  C.  C.  v.  Dundas,  [1904]  P.  1. 

(m)  Liddell  v.  Seal  (No.  1) .  Liddell  v.  Westerton  ( 1855-7),  Moore's  Special  Report, 
at  pp.  21,  110,followedZ>aw>i/  v.  Hinde,  [1901]  P.  95,  at  p.  116  ;  Markham  v.  Shire- 
brook  Overseers,  [1906]  P.  239,  at  p.  250. 

(n)  The  Reconciliation  Sentence  and  Service  in  St.  Paul's  (1891),  7  T.  L.  R.  276. 

(o)  Ibid.  p.  277. 
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been  entirely  or  almost  entirely  destroyed  by  fire,  there  should  % 
be  a  reconsecration  ;  but  if  the  walls  were  entire  and  the  com- 
munion table  not  injured,  then  there  ought  to  be  no  reconse- 
cration ;  and  where  a  chapel  at  Hereford  had  for  some  time 
been  applied  to  secular  purposes,  and  had  been  made  a  stall  for 
cattle  and  a  place  for  laying  up  provender,  yet,  as  the  walls 
were  entire,  a  reconciliation  and  not  a  reconsecration  was 
deemed  proper. 

But  where  the  church  at  South  Mailing  had  been  polluted  in 
a  similar  manner,  and  had  been  also  rebuilt,  and  then  used  for 
divine  services,  the  minister,  churchwardens,  and  parishioners 
were  interdicted  by  the  Archbishop  from  entering  the  church  until 
there  had  been  a  reconsecration  (p).  In  a  case  where  a  reconcilia- 
tion was  judged  sufficient,  the  tenor  of  the  reconciliation  was, 
"  The  same  chapel  from  all  canonical  impediment,  and  from 
every  profanation  (if  any  there  were)  contracted  and  incurred,  as 
much  as  in  us  lieth,  and  so  far  as  lawfully  we  may  by  the 
authority  aforesaid,  we  do  exempt,  relax,  and  reconcile  "  (q). 

If  a  church  be  rebuilt  on  the  old  lines  of  the  foundation,  and  Where  church 
so  includes  within  itself  the  same  originally  consecrated  ground  jja?  keen  re* 
and  no  more,  it  is  doubtful  whether  it  is  requisite  that  this 
church  be  reconsecrated.  In  a  case  where  a  church  had  been 
rebuilt  under  a  faculty,  upon  its  old  foundation,  but  the  tower 
and  the  eastern  wall  with  its  windows  had  never  been  removed, 
and  some  of  the  offices  of  the  Church  had  been  performed  during 
the  repairs,  it  was  held  that  this  had  never  ceased  to  be  a  parish 
church  so  as  to  require  reconsecration,  but  remained  subject  to 
the  authority  of  the  diocesan  (r).  But  an  Act,  reciting  that 
doubts  are  entertained  whether  when  a  church  has  been  rebuilt 
or  enlarged  and  the  external  walls  partly  destroyed  or  the 
position  of  the  communion  table  altered  a  reconsecration  is  not 
necessary  in  order  to  the  valid  administration  of  divine  offices 
therein,  has  enacted  that  such  administration  is  valid  although 
there  may  have  been  no  reconsecration  (s). 

Though  a  church  cannot  cease  to  be  consecrated  except  as  Taking  down 
above  stated,  it  may,  through  the  medium  of  a  faculty,  be  taken 
down  if  altogether  ruinous  and  fallen  into  a  state  of  dilapida- 
tion (t),  or  it  may  be  taken  down  and  another  church  erected  (u) 
in  a  more  convenient  part  of  the  parish  or  chapelry,  if  in  the  pro- 
cess of  time  the  inhabitants  have  become  located  at  an  incon- 
venient distance  from  the  old  church  (x).  Every  such  case  would 
rest  on  its  peculiar  circumstances  ;  and  in  such  cases  it  appears 
desirable  that  a  clause  should  be  inserted  in  the  faculty,  to  pro- 
tect the  site  of  the  church  so  taken  down  from  desecration  (x). 

(p)  I  Burn  E.  L.  336. 
(g)  Gibs.  Cod.  189. 

(r)  Parker  v.  Leach  (1866),  L.  R.,  1  P.  C.  312. 
(s)  30  &  31  Viet.  c.  133,  s.  12. 

(0  Steeven  v.  St.  Martin  Orgers  (1824),  2  Add.  255.     It  may  be  rebuilt :  Holy 
Trinity,  Kingsway  (1909),  The  Times,  August  6th. 
(u)  Ee  St.  Mary,  Bishopstoke  (1909),  26  T.  L.  R.  86. 
(*)  Clayton  v.  Dean  (1849),  1  Church  and  Clergy  Cases,  207. 
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Provision  In  and  by  any  faculty  granted  by  a  bishop  for  wholly  pulling 

for  sites  of        down  any  church  under  provisions  contained  in  8  &  9  Viet.  c.  70, 

churches  ,  /    \    ,  V      i  •  i  i  i  ••  11 

pulled  down.  s-  1  (2/)>  the  bishop  may  make  such  provision  as  he  deems  proper 
and  expedient  for  the  use  or  preservation  of  the  site  of  such 
church,  either  by  the  incumbent  of  the  substituted  church,  or 
by  the  churchwardens  of  the  parish  within  which  such  site  lies, 
or  by  any  other  person,  being  the  owner  of  the  freehold  of  the 
land  adjoining  such  site,  with  the  consent  of  the  incumbent  and 
of  such  other  person  (z). 

Substitution  When  a  new  church  has  been  or  shall  be  built  in  any  parish, 
f°r  °ld  district,  or  chapelry,  and  the  bishop,  patron,  and  incumbent 
shall  certify  to  the  Ecclesiastical  Commissioners  that  it  would 
be  convenient  that  such  new  church  should  be  substituted  for 
the  old  church,  the  Commissioners  may,  with  the  consent  of 
such  bishop,  patron  and  incumbent,  declare  by  instrument 
under  their  common  seal,  that  the  new  church  after  consecration 
shall  be  substituted  for  the  old  church,  and  may  transfer  the 
endowments,  emoluments  or  rights  belonging  to  the  old  church, 
or  to  its  minister,,  to  the  newr  church  and  its  minister  ;  and  if 
there  are  any  trustees  of  the  old  church,  or  of  its  emoluments, 
&c.,  they  shall  transfer  the  same  according  to  the  direction  of 
the  Commissioners.  Immediately  after  such  transfer,  all  glebe 
land,  tithes,  emoluments,  fees,  &c.,  and  all  the  rights  and 
privileges  of  the  old  church  or  its  minister,  shall  be  vested  in 
the  minister  of  the  new  church,  and  the  minister  of  such  old 
church  shall  thereupon  become  the  rector,  vicar,  or  perpetual 
curate,  as  the  case  may  be,  of  the  new  church,  without  new  pre- 
sentation, institution,  induction,  &c.  And  such  new  church 
shall  thereupon  have  all  the  rights  and  privileges  of  the  old 
church,  and  be  to  all  intents  and  purposes  in  lieu  of  the  old 
church.  The  incumbent  and  his  successors  of  the  old  church 
are  thenceforward  to  be  incumbents  of  the  new  church,  and  the 
patronage  of  the  old  church  is  in  like  manner  thenceforward 
transferred  to  the  new  church  (a).  The  old  church,  if  the 
bishop  think  fit,  may  thereupon  be  wholly  or  partly  pulled 
down  under  a  faculty,  in  which  case  the  bishop  is  to  take  care 
that  all  monuments  and  tombstones  in  the  church  so  pulled 
down  are  preserved  by  the  churchwardens,  at  the  expense  of 
the  parish,  or  transferred  to  the  substituted  church  at  the 
expense  of  the  parish,  district,  or  chapelry,  as  the  case  may  be. 
No  new  church  is  to  be  substituted  for  the  old,  unless  the  right 
of  nomination  to  the  new  church  belongs  to  the  patron  of  the 
old  church,  without  the  consent  in  writing  of  the  patron  and 
minister  of  the  new  church.  And  the  same  transfer  of  rights, 
&c.,  may  take  place  where  any  part  of  a  cathedral  church  has 
heretofore  been  used  as  a  parish  church  (6).  The  directions 
for  investigating  and  preserving  the  rights  to  pews  in  the  old 

(y)  The  Church  Building  Act,  1845. 

(z)  32  &  33  Viet.  c.  94,  s.  8. 

(a)  3  Geo.  4,  c.  72,  s.  30  ;  8  &  9  Viet.  c.  70,  ss.  1,  2. 

(6)  8  &  9  Viet.  c.  70,  s.  4. 
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church  by  faculty  or  prescription  are  dealt  with  in  the  following 
chapter  (c). 

Parochial  churches  may  be  said  generally  to  consist  of  four  Fabric  of  the 
parts  :    the  belfry  tower  or  steeple  —  the  chancel  —  the  nave  or  cnurco' 
body  of  the  church  —  and  the  aisles.     These  parts  form  the 
fabric  of  the  church  ;   and  each  of  these  parts  we  shall  consider 
briefly  before  we  speak  of  the  pews,  goods,  utensils,  or  orna- 
ments contained  in  the  church. 

With  regard  to  the  tower  or  belfry  very  little  is  to  be  found  in  Tower  or 
our  books  ;    but  it  has  been  established  that  it  is  part  of  the  belfl7- 
church  itself  (d)  ;   for  where  a  church  was  injured  by  lightning, 
and  the  parish  repaired  the  body  and  the  roof,  but  refused  to 
rebuild  the  spire,  the  ecclesiastical  court  issued  a  monition  to 
repair  and  reinstate  ;    and  it  being  suggested  that  there  were 
insurmountable  difficulties,  the  court  said  if  there  were  such, 
reference  must  be  had  to  the  court  (e). 

The  chancel,  canceling,  is  properly  so  called  d  cancellis,  from  Chancel. 
the  lattice-work  partition  betwixt  the  quire  and  the  body  of 
the  church,  so  framed  as  to  separate  the  one  from  the  other, 
but  not  to  interrupt  the  sight  (/).  It  may  now  be  defined  as 
the  eastern  part  of  a  church,  appropriated  to  the  use  of  those 
who  officiate  in  the  performance  of  the  services,  and  separated 
from  the  other  parts  by  a  screen,  railing,  &c  (g).  At  the  time 
of  the  Reformation  this  distinction  between  the  chancel  and  the 
body  of  the  church  was  fiercely  attacked  as  tending  only  to 
magnify  the  priesthood.  But  though  the  King  and  Parliament 
yielded  so  far  as  to  allow  the  daily  service  to  be  read  in  the  body 
of  the  church,  if  the  ordinary  should  think  fit,  yet  they  would 
not  allow  the  chancel  itself  to  be  taken  away  or  altered  (h)  ; 
and  therefore  it  is  by  the  rubric  ordained  that  the  chancels  shall 
remain  as  they  have  done  in  times  past  ;  and  as  divine  service 
was  formerly  performed  by  the  minister  in  the  chancel,  it  thus 
came  to  be  considered  more  peculiarly  and  especially  belonging 
to  him,  and  Lord  Coke  says,  "  In  the  chancel  the  freehold  is 
in  the  parson,  and  it  is  parcel  of  his  glebe  "  (i).  This  notion,  Parson's 
however,  of  the  chancel  being  part  of  the  glebe,  is  now  exploded, 
and  there  appears  to  be  no  doubt  that  the  jurisdiction  of  the 
ordinary  extends  to  the  chancel  as  well  as  to  other  parts  of  the 
church  ;  and  that  the  rector  has  the  freehold  in  the  chancel  in 
the  same  way  as,  and  no  further  than,  he  has  in  the  church  and 


the 


(c)  The  Ancient  Monuments  Consolidation  and  Amendment  Act,  1913  (3  &  4  Geo.  5, 
c.  32),  defines  "  monument  "  as  including  any  structure  or  erection,  other  than  an 
ecclesiastical  building  which  is  for  the  time  being  used  for  ecclesiastical  purposes  ; 
churches  and  other  ecclesiastical  buildings  coming  within  this  definition  are  within 
the  ambit  of  the  Act  as  to  acquisition,  guardianship  and  protection. 

(d)  Degge,  6th  ed.,  p.  162  ;   Woodward  v.  Makepeace  (1688),  1  Salk.  164  ;  and  see 
In  re  Palatine  Estate  Charity  (1888),  39  Ch.  D.  54,  59. 

(e)  Viscount  Maynard  v.  Brand  and  Philpot  (1821),  3  Phill.  501. 
(/)  1  Burn  E.  L. 

(g)  O.  E.  D. 

(h)  Gibs.  Cod.  199. 

(i)  Anon.  (1616),  Brownl.  45. 
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the  churchyard  (j).  He  is  not  therefore  entitled  as  of  right  to 
make  a  vault  or  affix  tablets  in  the  chancel  without  leave  of  the 
ordinary  (k)  ;  nor  is  he  entitled  to  a  faculty  for  alterations  to 
the  chancel  as  of  right,  for  the  discretion  of  the  ordinary  as  to 
granting  or  refusing  such  a  faculty  is  the  same  as  if  it  were  pro- 
posed to  make  an  alteration  in  any  other  part  of  the  church  (I). 
In  the  absence  of  proof  that,  by  custom  or  special  statutory 
provision,  the  duty  to  repair  the  chancel  is  to  fall  upon  the 
parishioners  (ra)  or  others  (ri),  the  right  to  be  rector  and  enjoy 
the  profits  and  tithes  of  the  rectory  carries  with  it  the  duty  of 
repairing  the  chancel  of  the  parish  church  (o).  A  lay  rector 
may  be  admonished  by  the  ecclesiastical  courts  for  refusing  to 
repair  the  chancel,  though  these  courts  have  no  jurisdiction 
unless  the  chancel  was  out  of  repair  at  the  time  of  the  institution 
of  the  suit  (p).  The  repair  of  the  chancel  is  not  an  ecclesiastical 
due  chargeable  on  the  profits  of  the  rectory,  but  a  liability  on 
the  rector  (q).  If,  however,  the  churchwardens  borrow  money 
under  the  powers  of  5  Geo.  4,  c.  36,  s.  1,  for  the  repair  or  re- 
building of  the  church,  they  are  at  liberty  to  devote  some  or  all 
of  it  to  the  repair  of  the  chancel,  as  it  has  been  held  that  the 
word  "  church  "  in  the  above  section  includes  chancel  (r).  The 
parishioners  are  entitled  to  the  use  of  the  chancel  for  the  decent 
and  convenient  celebration  of  the  holy  communion  and  the 
solemnisation  of  matrimony  (s).  A  lay  rector  has  the  right  to 
the  chief  seat  in  the  chancel,  and  this  right  is  not  necessarily 
confined  to  a  single  seat  for  his  personal  occupation  (t). 

The  rights  of  a  vicar  in  the  chancel  as  against  the  lay  rector 
were  discussed  at  length  in  the  case  of  Griffin  v.  Dighton  (u),  in 
which  case  the  law  is  thus  laid  down  by  Cockburn,  C.J.  (v)  : 
"  It  is  no  doubt  true  that,  in  contemplation  of  law,  the  freehold 
of  the  church,  and  therefore  that  of  the  chancel,  is  in  the  rector, 
whether  spiritual  or  lay  ;  but  this  naked  and  abstract  right 
carries  with  it,  in  our  judgment,  no  right  of  possession,  the 
latter  being  in  the  incumbent,  who  is  responsible  to  the  ordinary 
for  the  celebration  of  public  worship.  Where  there  is  a  spiritual 
rector,  he  has  when  inducted  the  corporal  possession  of  the 

(;')  Griffin  v.  Dighton  (1863),  33  L.  J.,  Q.  B.  29,  181,  per  Cockburn,  C.J.,  citing 
Clifford  v.  Wicks  (1818),  1  B.  &  A.  498,  507. 

(k)  Rich  v.  Bushnell  (1837),  4  Hagg.  Eccl.  164. 

(I)  Nickalls  v.  Briscoe,  [1892]  P.  269. 

(m)  Hawkins'  Case  (1697),  5  Mod.  390  ;  Bishop  of  Ely  v.  Gibbons  (1833),  4  Hagg. 
Eccl.  156. 

(n)   Williams  v.  Bond  (1690),  2  Vent.  238. 

(o)  Serjeant  Davies'  Case  (1620),  2  Roll.  Rep.  211 ;  Pense  v.  Prouse  (1695),  1  Ld. 
Raym.  59  ;  Griffin  v.  Dighton  (1863),  33  L.  J.,  Q.  B.  29,  181 ;  Morky  and  Ann  v. 
Leacroft,  [1896]  P.  92. 

(p)  Neville  v.  Kirby,  [1898]  P.  160. 

(q)  St.  Asaph  (Dean  and  Chapter)  v.  Llanrhaiadr-yn-Mochnant  (Overseers),  [1897] 
1  Q.  B.  511. 

(r)  Rippin  and  Wilson  v.  Bastin  (1869),  L.  R.,  2  A.  &  E.  386;  Smallbones  v. 
Edney(lSlO),  L.  R.,  3  P.  C.  444  ;  A.-G.  v.  Parr,  [1920]  1  Ch.  339. 

(s)  Rich  v.  Bushnell,  per  Sir  J.  Nicholl  (1827),  4  Hagg.  Eccl.  164,  170. 

(t)  Stikman-Gibbard  v.  Wilkinson,  [1897]  1  Q.  B.  749. 

(u)  (1863),  33  L.  J.,  Q.  B.  29,  181. 

(v)  At  p.  30. 
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)hurch  for  the  use  of  the  parishioners,  subject  to  the  control  of 
the  ordinary.  When  there  is  no  spiritual  rector,  the  vicar  or 
perpetual  curate  has  upon  induction  the  legal  possession  for  the 
like  purposes."  In  this  case  the  court  adopted  (iv)  the  language 
used  by  Sir  J.  Nicholl  in  Jarratt  v.  Steele  (x),  "  All  persons 
ought  to  understand  that  the  sacred  edifice  of  the  church  is 
under  the  protection  of  the  ecclesiastical  laws  as  they  are 
administered  in  these  courts  ;  that  the  possession  of  the  church 
is  in  the  minister  and  churchwardens,  and  that  no  person  has 
a  right  to  enter  it  when  it  is  not  open  for  divine  service,  except 
with  their  permission  and  under  their  authority." 

Chancels  or  aisles  apparently  forming  part  of  the  structure 
of  a  parish  church  may  be  proved  to  be  the  exclusive  property 
of  some  private  owner,  and  such  owner  may  be  entitled  to  their 
exclusive  use  (y). 

In  a  case  where  a  dispute  had  arisen  between  the  incumbent  Right  of  in- 
and  the  clerk  of  a  church  under  the  Church  Building  Acts,  it  c£mbent  to 
was  held  that  the  incumbent  had  such  a  right  to  the  exclusive 
possession  of  the  vestry  attached  to  the  church  as  to  justify  him 
in  removing  therefrom  the  clerk  who  was  remaining  there,  after 
having  been  prohibited  from  coming  there  by  the  incumbent  (2). 
And  this  would  seem  to  apply  with  even  more  force  to  the  case 
of  a  parish  church. 

The  word  nave  appears  to  be  derived  from  Latin  navis,  a  Nave. 
ship,  and  to  be  unconnected  with  z-aos,  or  nave,  the  hub  of  a 
wheel,  but  it  is  not  clear  how  it  acquired  its  present  meaning  of 
the  main  part  or  body  of  a  church,  extending  from  the  inner 
door  to  the  choir  or  chancel  and  usually  separated  from  the 
aisle  on  each  side  by  pillars  (a). 

The  freehold  of  the  nave  or  body  of  the  church  is  in  the  Freehold  of 
parson,  who  would  consequently  be  the  proper  person  to  bring  nave- 
an  action  against  any  one  injuring  or  carrying  away  that  which 
is  part  and  parcel  of  or  affixed  to  the  freehold,  or  for  possession, 
and  the  same  is  true  of  a  perpetual  curate  (b).     But  where 
compensation   is   claimed   under   the    Riot    (Damages)    Act, 
1886  (c),  it  is  provided  by  sect.  7  of  that  Act  that  the  church- 
wardens or  persons  having  management  of  the  church  may 
make  a  claim  for  damages  against  the  police  authority.     As 
the  freehold  is  in  the  parson,  he  has  a  special  duty  upon  him 
to  see  that  the  body  of  the  church  is  well  and  sufficiently  re- 
paired (d).     The  parishioners  have  a  right  to  the  use  of  the  Use  of  nave, 
body  of  the  church  at  such  times  as  it  is  properly  open,  and  this 

(w)  At  p.  182. 

(*)  (1820),3Phill.  167. 

(y)  Churton  v.  Frewen  (1866),  L.  R.,  2  Eq.  634  ;  Duke  of  Norfolk  v.  Arbuthnot 
(1880),  5  C.  P.  D.  390.  Cf.  Bennett  v.  Fawssett  (1887),  3  T.  L.  R.  736  ;  West  Peckham 
(Vicar,  &c.)  v.  Geary  (1889),  Tristram,  189. 

(z)  Jackson  v.  Courtenay  (1857),  27  L.  J.,  Q.  B.  37. 

(a)  O.  E.  D. 

(b)  Greenslade  v.  Darby  (1868),  L.  R.,  3  Q.  B.  421 ;   Fowke  v.  Berington,  [1914]  2 
Ch.  308. 

(c)  49  &  50  Viet.  c.  38. 

(d)  Prideaux,  31,  but  as  to  extent  of  liabilities  cf.  E.  v.  Lee  (1878),  4  Q.  B.  D.  75. 
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whether  they  make  any  payment  to  the  rates  or  not  (e)  ;  a 
right  which  must  be  borne  in  mind  when  we  come  to  the  im- 
portant subject  of  the  seats  or  pews  in  the  church,  and  the  right 
to  the  disposal  or  occupancy  of  them. 

The  freehold  of  the  site  of  every  church  of  which  the  Ecclesias- 
tical Commissioners  may  have  accepted  or  shall  accept  a  con- 
veyance under  the  provisions  of  any  of  the  Church  Building 
Acts,  vests,  after  consecration  of  the  church,  in  the  incumbent 
for  the  time  being  of  such  church  (/). 

And  so  the  freehold  of  the  site  of  the  church  of  any  new 
parish  created  under  the  New  Parishes  Acts,  as  well  as  that  of 
the  churchyard  and  burial  ground  and  vaults,  is  vested  in  the 
incumbent,  unless  already  vested  in  any  vestry  under  a  local 
Act,  in  which  case  the  assent  of  such  vestry  is  required  before 
the  site  vests  in  the  incumbent  (g). 

The  word  aisle  is  derived  from  the  French  aile,  Latin  ala,  the 
wing  of  a  building.  In  the  later  Middle  Ages  it  was  confused 
with  isle,  insula,  probably  with  the  idea  of  some  part  separated 
off.  It  may  be  defined  as  a  wing  or  lateral  division  of  a  church, 
that  part  on  either  side  of  the  nave  usually  divided  therefrom 
by  a  row  of  pillars  (h). 

An  aisle  is  frequently  established  as  belonging  wholly  or  in 
part  to  a  private  family  or  individual,  the  owners  having,  it  is 
presumed,  originally  erected  the  aisle  for  the  accommodation 
of  their  household  ;  generally  such  an  aisle  is  claimed  as  appur- 
tenant to  some  ancient  mansion  or  dwelling  house  within  the 
parish,  though  the  right  to  its  exclusive  use  is  not  necessarily 
attached  to  a  dwelling  house  (i).  In  order  that  such  a  right 
may  be  presumed  it  is  necessary  to  show  that  it  has  existed 
immemorially,  and  in  addition  that  the  claimant  has  exercised 
other  acts  of  ownership,  such  as  executing  repairs.  But  if  the 
aisle  is  repaired  at  the  common  charge  of  the  parish,  the  common 
right  of  the  ordinary  takes  place,  so  that  he  might  appoint 
whom  he  pleased  to  sit  there  notwithstanding  any  usage  to  the 
contrary  ( j).  The  seating  in  these  private  aisles  is  not  avail- 
able for  the  general  accommodation  of  the  parishioners  (&), 
and  the  owner  would  have  his  remedy  by  action  for  trespass 
at  common  law  against  any  trespasser,  whether  it  were  the 
ordinary  or  a  parishioner  (I). 

If  increased  accommodation  in  a  church  is  required,  and 
could  be  provided  by  means  of  alterations  made,  an  application 

(e)  Walter  v.  Gunner  and  Drury  (1798),  1  Hagg.  "Cons.  314. 

(/)  8  &  9  Viet.  c.  70,  s.  13  ;  and  see  Plumstead  Board  of  Works  v.  Ecclesiastical 
Commissioners,  [1891]  2  Q.  B.  361,  and  Ecclesiastical  Commissioners  to  King  (1890), 
62  L.  T.  535. 

(g)  19  &  20  Viet.  c.  104,  s.  10. 

(h)  O.  E.  D. 

(t)  Chapman  v.  Jones  (1869),  L.  R.,  4  Exch.  273. 

(j)  See  3  Inst.  202;  Frances  v.  Ley  (1615),  Cro.  Jac.  366  ;  Buxton  v.  Bateman 
(1663),  Sid.  88  ;  Mayv.  Gilbert  (1613),  2  Bulstr.  150  ;  Fuller  v.  Lane  (1825),  2  Add. 
419,  433  ;  Degge,  144  ;  Churton  v.  Frewen  (1866),  L.  R.,  2  Eq.  634  ;  Chapman  v. 
Jones  (1896),  L.  R.,  4  Exch.  273. 

(k)  Fuller  v.  Lane,  supra. 

(I)  May  v.  Gilbert,  supra. 
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may  be  made  for  a  faculty  or  licence  from  the  ordinary  for  that 
purpose  ;  and  this  is  the  only  way  in  which  alterations  or 
enlargements  in  a  church  can  be  legally  effected  (m).  If  the 
population  of  a  parish  has  so  increased  that  the  church  is 
unequal  to  general  accommodation,  an  extension  of  the  buildings, 
or  a  more  convenient  application  of  the  space  within,  must  be 
resorted  to.  In  granting  a  licence  or  faculty  for  either  of  these 
purposes,  the  court  will  consider  whether  the  symmetry  and 
proportions  of  the  church  would  be  violated  by  the  alteration, 
and  whether  the  inside  would  be  rendered  dark  and  incommo- 
dious. It  will  also  pay  great  attention  to  the  fact,  if  it  be  so, 
that  it  is  against  the  wishes  of  the  majority  of  the  inhabitants, 
although  not  bound  by  such  a  circumstance,  and  it  will  also 
pay  the  same  due  attention  to  the  opposition  of  the  incumbent, 
although  neither  will  that  necessarily  sway  the  decision  of  the 
court  (n).  In  a  case  where  an  application  was  made  to  enlarge 
the  church  of  St.  Margaret's,  Westminster,  by  taking  down  and 
rebuilding  the  ea,st  wall  of  the  chancel,  the  chancellor  stated 
that  he  would  not  have  been  prepared  to  grant  the  faculty 
without  evidence  of  the  consent  of  the  House  of  Commons,  as 
the  east  window  had  been  erected  by  them,  and  they  had  at 
other  times  spent  large  sums  of  money  on  the  church.  The 
court  further  required  for  the  temporary  removal  of  certain 
military  colours  the  consent  of  the  representative  of  the  regiment 
to  which  the  colours  belonged  (o). 

It  follows  from  the  fact  that  the  decision  of  the  court  in  such 
cases  is  independent  of  the  wishes  of  the  parishioners  or  of  the 
incumbent,  that  if  alterations  were  ordered  by  a  vestry,  and  a 
faculty  were  applied  for  to  confirm  them,  it  would  matter  little 
whether  the  vestry  had  been  legally  constituted  (p). 

In  a  case  where  a  large  majority  of  parishioners  assembled  in 
vestry  voted  that  an  application  should  be  made  to  the  ordinary 
for  a  faculty  to  erect  a  gallery  for  the  accommodation  of  the 
increased  population  of  the  parish,  which  increase  was  distinctly 
proved  by  the  building  of  new  houses,  and  the  many  applica- 
tions to  churchwardens  for  pews,  which  they  were  unable  to 
satisfy  from  want  of  room,  it  was  objected  that  such  a  gallery 
would  endanger  the  fabric  and  darken  the  pews,  but  not  that 
the  expense  would  burthen  the  parish,  nor  that  the  symmetry 
and  proportion  of  the  church  would  be  violated  ;  the  objections 
made  were  rebutted,  and  the  faculty  was  decreed  without 
costs  (q).  And  it  is  presumed,  that  every  such  case  will  be 
decided  on  its  own  peculiar  grounds,  and  that  no  general  prin- 
ciple would  be  applicable. 

It  follows  necessarily  from  what  has  here  been  said,  that 
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(m)  Gibs.  Cod.  224. 

(n)  See  Tatter  sail  v.  Knight  (1811),  1  Phill.  232;    Groves  v.  Rector  of  Hormey 
(1793),  1  Hagg.  Cons.  188  ;  Fuller  v.  Lane  (1825),  2  Add.  419. 
(o)  In  re  St.  Margaret's,  Westminster,  [1905]  P.  286. 
(p)  Thomas  and  Hughes  v.  Morris  (1823),  1  Add.  470. 
(q)  Groves  v.  Rector  of  Hormey  (1793),  1  Hagg.  Cons.  188. 
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nothing  could  justify  the  incumbent  or  the  parishioners  sepa- 
rately, and  from  the  mere  wish  of  one  of  them,  without  the  con- 
currence of  the  other,  and  without  the  authority  of  the  ordinary, 
in  making  any  such  alterations  as  have  been  mentioned. 

The  churchwardens  of  any  parish  may  borrow  money  for 
the  repair  of  the  church  on  the  security  of  the  rates  (r),  or,  with 
the  leave  of  the  Ecclesiastical  Commissioners,  on  the  security 
of  the  surplus  pew  rents  (s).  However,  since  the  Compulsory 
Church  Rates  Abolition  Act,  1868  (t),  the  security  of  the  rates 
is  limited  to  the  liability  of  an  individual  to  pay  the  voluntary 
rate  in  any  special  case,  so  that  funds,  except  in  special  cases, 
can  now  only  be  collected  through  voluntary  subscriptions. 
Where  the  income  of  a  lunatic  was  derived  from  the  rental  of 
houses,  three  of  which  had  been  sold  as  a  site  for  a  church  to  a 
new  district  parish,  and  there  was  a  surplus  income  of  900?. 
after  providing  him  with  every  comfort,  leave  was  given  to 
the  committee  of  the  estate,  who  was  also  heiress  and  sole  next 
of  kin.  to  contribute  out  of  the  lunatic's  income  250?.  towards 
building  the  church  (u}. 

A  sum  of  money  may  be  lawfully  bequeathed  by  will  for  the 
enlargement  of  a  parish  church  surrounded  by  its  own  church- 
yard, since  such  a  purpose  may  be  carried  out  by  building  upon 
the  churchyard  ;  and  such  a  legacy,  therefore,  does  not  involve 
the  bringing  of  additional  land  into  mortmain  (x).  By  deed 
inrolled,  or  will  executed,  three  months  before  death,  lands  not 
exceeding  five  acres,  or  goods  and  chattels  (?/),  may  be  given  for 
or  towards  erecting  a  church  (z),  though  women  covert  without 
their  husbands  may  not  make  such  a  gift.  It  has  been  held 
that  this  latter  proviso  is  unaffected  by  the  Married  Women's 
Property  Act,  1882  (a).  In  such  a  case  the  will  must  have 
reference  to  an  existing  site,  on  which  the  building  contemplated 
is  to  be  erected,  or  words  must  be  used  excluding  the  application 
of  the  money  given  to  the  acquisition  of  land  (b). 

Churches  and  chapels  and  other  premises  exclusively  appro- 
priated to  public  religious  worship  are  not  assessable  to  poor 
rate  (c),  or  highway  rate  (d),  or  general  district  rate  (e),  and  the 
incumbent  or  minister  of  any  such  premises  which  are  exempt 
from  poor  rates  is  not  to  be  charged  with  any  part  of  the  expense 
of  paving  or  sewering  private  streets  under  the  Public  Health 


(r)  58  Geo.  3,  c.  45,  s.  14  ;  59  Geo.  3,  c.  134,  s.  4. 

(s)  59  Geo.  3,  c.  134,  s.  27. 

(0  31  &  32  Viet.  c.  109. 

(u)  In  re  Strickland  (1871),  L.  R.,  6  Ch.  226. 

(x)  Dixon  v.  Butler  (1839),  3  Y.  &  C.  677  ;  In  re  Hawkins  (1864),  34  L.  J.,  Ch.  80. 

(y)  The  limitation  to  5001.  for  goods  and  chattels  contained  in  this  Act  is  impliedly 
repealed  by  sect.  7  of  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  Viet. 
c.  73)  :  In  re  Douglas,  [1905]  1  Ch.  279.  See  ante,  p.  243. 

(z)  43  Geo.  3,  c.  108. 

(a)  45  &  46  Viet.  c.  75  ;  In  re  Smith's  Estate  (1887),  35  Ch.  D.  589. 

(6)  Pratt  v.  Harvey  (1871),  L.  R.,  12  Eq.  544. 

(c)  3  &  4  Will.  4,  c.  30. 

(d)  5  &  6  Will.  4,  c.  50,  s.  27. 

(e)  38  &  39  Viet.  c.  55,  s.  211. 
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Act,  1875  (/),  or  the  Private  Street  Works  Act,  1892  (g),  nor 
are  such  expenses  to  be  a  charge  on  the  premises  (h).  An 
incumbent  or  minister  of  a  church  or  chapel  is  similarly  exempt 
from  charges  under  the  Metropolis  Management  Act  (i),  and 
he  is  not  to  be  considered  an  "  owner  "  within  the  meaning  of 
the  Metropolitan  Building  Act  ( j). 

SECTION  3. 
Chapels  and  Churches  not  Parochial. 

The  definition  of  the  term  chapel  is  by  no  means  so  easy  now  what  is  a 
as  formerly,  since  many  chapels  of  ease  have  become  in  effect  chapel  v 
churches,  under  the  provisions  of  the  Church  Building  Acts  (k)  ; 
and  the  Church  Building  Acts,  in  many  instances,  speak  of 
churches  and  chapels  indiscriminately. 

Some  kinds  of  chapels,  however,  there  are,  as  to  which  no 
change  has  taken  place,  such  as  private  chapels  ;  but  of  the  law 
relating  to  these,  there  is  not  much  to  be  observed. 

Private  chapels  are  such  as  those,  of  which  several  are  existent  Private 
in  this  country,  which  have  been  founded  by  wealthy  persons,  chapels, 
often  residing  at  some  distance  from  their  parish  church,  in 
connection  with  and  often  under  the  same  roof  as  their  private 
residences,  for  the  spiritual  benefit  of  themselves,  their  families 
and  dependants  (/).  Questions  have  arisen  from  time  to  time 
as  to  whether  such  chapels  were  in  fact  private  chapels  or  were 
consecrated  public  buildings.  The  consideration  of  these 
questions  depends  entirely  upon  the  past  history  of  the  building 
and  the  presumption  which  the  court  will  draw  from  the  docu- 
ments and  evidence  available  (m).  No  obligations  whatever  in 
respect  of  them  are  entailed  upon  the  inhabitants  of  the  places 
where  they  may  have  been  built  ;  but  the  chapels  themselves, 
with  their  ornaments,  &c.,  and  the  ministers  officiating  therein, 
are  maintained  entirely  at  the  expense  of  the  individual  to 
whom  they  belong.  Such  chapels  have  no  certain  endowment, 
and,  consequently,  the  minister  has  no  freehold  in  his  office  ; 
but  the  owner  of  the  chapel  may  dismiss  him  at  any  time  he 
thinks  proper,  and  appoint  another  in  his  place  (n).  But, 
practically,  they  are  not  altogether  free  from  the  control  of  the 
ordinary  ;  for  a  minister  cannot  officiate  in  these  chapels 
without  a  licence  from  the  ordinary,  who  may,  therefore,  by 
refusal  of  the  licence,  have  some  control  over  the  appointment  : 

(/)  38  &  39  Viet.  c.  55,  s.  211. 

(g)  55  &  56  Viet.  c.  57,  s.  16. 

(h)  Ibid.  s.  151. 

(i)  25  &  26  Viet.  c.  102  ;   Wright  v.  Ingle  (1885),  16  Q.  B.  D.  379. 

0')  18  &  19  Viet.  c.  122  ;  E.  v.  Lee  (1878),  4  Q.  B.  D.  75. 

(k)  Vide  ante,  Chap.  I.,  p.  343. 

(0  Cf.  also  such  cases  as  Duke  of  Norfolk  v.  Arbuthnot  (1879-80),  4  C.  P.  D.  290, 
5  C.  P.  D.  390  ;  Bennett  v.  Fawssett  (1887),  3  T.  L.  R.  736. 

(m)  Nevitt  v.  Studdy  (1906),  22  T.  L.  R.  349  ;  Foivke  v.  Berington,  [1914]  2  Ch. 
308. 

(n)  Per  Holroyd,  J.,  in  Farnworth  v.  Bishop  of  Chester  (1825),  4  B.  &  C.  555,  573. 
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nor  can  divine  service  be  performed  in  any  building  of  this  kind, 
unless  it  is  licensed  for  that  purpose  by  the  bishop,  who  in  the 
licence  may  express  any  particular  services  which  he  authorises 
to  be  performed  there  (o).  In  giving  directions  as  to  the  service 
to  be  performed  in  chapels  of  this  kind,  the  canon  law  appears 
very  careful  lest  such  service  should  lead  to  the  desertion  of  the 
parish  church  ;  and,  therefore,  directs  that  the  chaplains  of 
such  places  shall  preach  and  administer  the  communion  very 
seldom  on  Sundays  and  holidays,  so  that  both  the  lords  and 
masters  of  the  said  houses,  and  their  families,  may  resort  to 
their  parish  churches,  and  there  receive  the  holy  communion 
at  least  once  every  year  (p). 

Free  chapels.  Free  chapels  are  of  the  same  nature  as  private  chapels,  except 
that,  originally,  they  were  probably  all  of  royal  foundation. 
Bishop  Tanner,  as  quoted  by  Dr.  Burn,  says  of  them,  "  Free 
chapels  were  places  of  religious  worship,  exempt  from  all 
ordinary  jurisdiction,  save  only  that  the  incumbents  were 
generally  instituted  by  the  bishop,  and  inducted  by  the  arch- 
deacon of  the  place.  Most  of  these  chapels  were  built  upon  the 
manors  and  ancient  demesnes  of  the  Crown  whilst  in  the  King's 
hands,  for  the  use  of  himself  and  retinue,  when  he  came  to 
reside  there.  And  when  the  Crown  parted  with  those  estates, 
the  chapels  went  along  with  them,  and  retained  their  first 
freedom  ;  but  some  lords  having  had  free  chapels  in  manors 
that  do  not  appear  to  have  been  ancient  demesne  of  the  Crown, 
such  are  thought  to  have  been  built  and  privileged  by  grants 
from  the  Crown  "  (g). 

Proprietary          Another  anomalous  kind  of  chapel,  unknown  to  the  constitu- 
chapels.  tion  and  to  the  ecclesiastical  establishment  of  the  Church  of 

England,  is  the  proprietary  chapel.  There  is  little  to  be  said 
with  certainty  respecting  such  chapels,  which  are  rapidly 
becoming  extinct  ;  of  the  ministers  officiating  in  such  chapels, 
we  have  already  spoken  in  the  first  book  (r).  As  regards  the 
chapels  themselves,  they  have  hitherto  been  for  the  most  part, 
but  not  universally,  unconsecrated,  and  it  is  doubtful  whether 
a  bishop  would  now  consecrate  one.  Such  chapels  have  no 
sort  of  parochial  rights  ;  and,  as  in  the  case  of  private  chapels 
already  mentioned,  no  burthen  whatever  can  be  entailed  upon 
the  inhabitants  of  the  place  where  they  are  situated  in  respe< 
of  them  ;  the  repairs  are  the  care  of  the  owners  and  proprietors, 
and  if  the  chapel  should  become  out  of  repair,  or  if  the  pews 
should  be  unlet,  and  the  proprietors  should  deem  their  specula- 
tion unprofitable,  they  might,  if  they  pleased,  close  the  building 
as  a  chapel  for  religious  worship  ;  or,  supposing  it  not  to  have 
been  consecrated,  might  convert  it  to  any  purpose  they  deemed 
more  profitable  (s). 

(o)  1  Burn  E.  L.  296  ;  and  see  Lyndw.  233. 
(p)  Canon  71  ;  see  23  Eliz.  c.  1. 
(q)  Tanner's  Notit.  Monast.  Pref.  28. 
(r)  Ante,  p.  155. 

(«)  See  Moysey  \.  Hilkoat  (1828),  2  Hagg.  Eccl.  30 ;  secus  if  consecrated,  vide 
ante,  p.  369. 
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For  obvious  reasons  they  have  never  been  encouraged,  and 
their  raison  d'etre  appears  to  have  passed  away.  As  Dr. 
Lushington  observed,  "  They  have  arisen  from  the  increase  of 
population,  and  from  the  necessity  of  the  times  ;  but  if  under 
the  Church  Building  Acts  other  churches  and  chapels  were  to  be 
consecrated  according  to  the  law  of  the  Church  of  England,  the 
necessity  for  these  chapels  would  cease  "  (t).  In  such  a  case 
the  bishop  would  probably  refuse  to  renew  his  licence  to  officiate 
in  these  buildings. 

The  proprietor  of  such  an  unconsecrated  chapel,  open  for  the 
performance  of  divine  service  according  to  the  rites  of  the 
Established  Church,  has  a  right  to  request  any  one  therein  to 
depart,  and,  if  he  refuses,  to  remove  him  by  ordinary  legal 
measures,  and  the  churchwardens  of  the  parish  as  such  have  no 
rights  therein  (u). 

In  speaking  of  the  different  divisions  into  which  many  Chapels  of 
parishes  have  been  divided,  we  have  already  observed  that  ease- 
to  several  chapels  of  ease  ecclesiastical  districts  have  been 
assigned.  Such  chapels  in  that  case  lose  their  character  of 
chapels  of  ease,  with  all  the  various  restrictions  to  which,  as 
such,  they  would  be  subject,  and  are  thenceforth,  in  point 
of  law,  to  be  considered  as  parochial  churches  so  far  as  ecclesias- 
tical matters  are  concerned  (x).  Where,  however,  a  trust  fund 
had  been  provided  for  the  upkeep  of  a  certain  parish  church 
and  chapel  of  ease,  and  the  chapel  of  ease  was  thereafter  formed 
into  a  separate  district,  it  was  held  that  although  the  chapel 
was  no  longer  an  adjunct  of  the  parish  church,  yet  it  had  not  lost 
any  of  its  rights  by  the  conversion  (y}. 

Several  of  the  old  chapels  of  ease,  however,  still  remain 
unchanged  ;    and  some  of  the  new  churches  built  under  the 
Church  Building  Acts  are  also  chapels  of  ease  temporarily.   Under  Church 
For   as   to    these    last,   in   cases    where  parishes   have  been  Building 
divided,    and    new    churches    built,    which    are    intended  to     °  £ 
become  the  churches  of  the  new  divisions,  whether  by  the 
name  of   parishes  or   districts,    it   is   nevertheless    provided, 
in   many  cases,  that   such  divisions   shall  not  take  complete 
effect  until  the  death  of  the  existing  incumbent  ;    and  that, 
during  such  incumbency,  the  new  churches  shall  be  deemed 
chapels  of  ease. 

Chapels   of   ease   may   also   be   formed   under  the   Church  Parish 
Building  Acts,  in  cases  where,  from  local  circumstances,  it  may  churches  may 
be  thought  advisable  to  convert  a  chapel  of  ease,   already  chapelsof 
existing  in  a  parish,  into  the  parish  church,  and  to  convert  ease. 
the  parish  church  into  a  chapel  of  ease,  which  the  Ecclesiastical 
Commissioners,  with  the  consent  of  the  bishop,  patron,  and  the 
vestry  of  the  parish,  are  entitled  to  do  ;  so  that  the  change  may 

(t)  Hodgson  v.  Dillon  (1840),  2  Curt.  388. 

(u)  Bosanquet  v.  Heath  (1860),  3  L.  T.  290  ;  cf.  Hancock  v.  Stephens  (1915),  31 
T.  L.  R.  434. 

(x)  See  the  preceding  chapter. 

(y)  Inre  Cloudesley's  Charity  (1900),  17  T.  L.  R.  123. 
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take  place  upon  the  next  avoidance  ;  or,  if  the  incumbent  con- 
sents in  addition  to  the  above-named,  then  the  change  may  be 
made  during  his  incumbency.  When  this  exchange  takes  place 
the  liability  to  repair  the  chancels  remains  in  the  same  persons 
as  formerly  (z). 

The  first  of  the  Church  Building  Acts  gave  authority  to  the 

Commissioners,  in  cases  where  they  might  think  it  expedient,  to 

build  or  aid  in  the  building  of  new  chapels,  to  be  served  by  the 

curates  appointed  by  the  incumbent  of  the  parish  in  which  they 

were  situate  :   and  in  other  cases,  as  we  have  already  observed , 

District  to  create  district  chapelries  (a)  ;    but  power  has  been  given  to 

chapels  may     the   Commissioners   subsequently  to  convert  these  last   into 

churches          separate  parishes,  with  consent  of  the  patron,  ordinary,  and 

of  separate       incumbent,  or,  in  case  of  the  refusal  of  the  incumbent,  upon  the 

parishes.          next  avoidance  of  the  living  (b).     Where  the  trustee  of  a  charity 

conveyed   to   the   Commissioners   the   private   chapel   of   the 

charity  purporting  to  act  under  the   Church   Building  Acts, 

it  was  held  that  such  action  was  a  breach  of  trust,   and  a 

reconveyance  was  ordered,  although  the  Commissioners  had 

caused  the  chapel  to  be  consecrated  as  a  parish  church  and 

had  caused  a  district  to  be  assigned  to  it  under  an  order  in 

council  (c). 

Eights  of  in-  A  bishop  cannot  consecrate  a  chapel  of  ease,  or  authorise  a 
cumbent  over  person  to  preach  in  it,  without  the  consent  of  the  incumbent  : 
for  the  latter,  as  already  observed,  is  the  minister  throughout 
his  whole  parish,  and  except  in  those  cases  where,  under  the 
provisions  of  some  of  the  Church  Building  Acts,  it  is  expressly 
ordered  otherwise,  the  incumbent  would  by  the  common  law 
have  the  appointment  of  the  minister  of  every  chapel  of  ease  (d) 
within  his  parish,  whether  ancient  or  newly  erected  (e). 

But  the  vicar  of  a  parish  is  not  entitled,  as  such,  to  present  to 
any  consecrated  chapel  in  his  parish,  unless  such  chapel  is  a 
chapel  of  ease  (/). 

The  officers  of  a  chapel  of  ease  have,  in  most  cases,  the  same 
ecclesiastical  duties  within  their  chapelry  as  those  of  the  parish 
church  within  the  parish. 

Private  The  bishop  of  a  diocese  within  which  any  chapel  belonging  to 

?87iPelsAct'  anv  co^eSe'  scno°l>  hospital,  asylum,  or  public  or  charitable 
institution  is  situated,  whether  consecrated  or  unconsecrated, 
may  license  a  clergyman  of  the  Church  of  England  to  serve  such 
chapel,  and  to  administer  therein  the  sacrament  of  the  Lord's 
Supper,  and  perform  such  other  offices  and  services  of  the  Church 
of  England  as  are  specified  in  such  licence.  Such  licence  is  not 

(z)  1  &  2  Viet.  c.  107,  s.  61. 
(a)  58  Geo.  3,  c.  45. 
(6)  3  Geo.  4,  c.  72,  s.  16. 

(c)  A.-G.  v.  Bishop  of  Manchester  (1867),  L.  R.,  3  Eq.  436. 

(d)  Dixon  v.  Kershaw  (1766),  2  Amb.  527  ;  Farmvorth  v.  Bishop  of  Chester  (1825), 
4  B.  &  C.  555  ;  Bliss  v.  Woods  (1831),  3  Hagg.  Eccl.  486. 

(e)  Ante,  p.  154. 

(/)  MacAllister  v.  Bishop  of  Rochester  (1880),  5  C.  P.  D.  194. 
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to  include  solemnisation  of  marriage  (g).  The  minister 
officiating  in  such  chapel  is  subject  to  no  control  or  interference 
on  the  part  of  the  incumbent  of  the  parish  or  district  ;  but  the 
right  of  such  incumbent  to  the  cure  of  souls  throughout  such 
parish  or  district  elsewhere  than  within  such  institution  and  the 
chapel  thereof  is  not  to  be  prejudiced  or  affected  (h). 

The  offertory  and  alms  collected  at  any  such  chapel  shall  be  Offertory. 
disposed  of  as  the  minister  thereof  determines,  subject  to  the 
direction  of  the  ordinary  (i). 

Apart  from  dedication,  the  public  has  no  right  of  access  to 
private  chapels  of  this  nature  (Jc). 

The  Army  Chaplains  Act,  1868  (/),  empowers  the  sovereign,  Other  chapels, 
with  the  consent  of  the  bishop  of  the  diocese,  to  set  out  the 
precinct  of  any  camp,  barrack,  hospital,  or  arsenal,  with  the 
property  adjacent  thereto,  as  an  extra-parochial  district,  and 
to  declare  it  to  be  under  the  jurisdiction  of  the  Archbishop 
or  any  bishop.  The  Secretary  of  State  may  appoint  an  army 
chaplain  to  perform  his  functions  in  such  district,  and  the 
consecrated  chapel  (if  any)  within  such  district  is  to  be  the 
chapel  of  the  extra-parochial  district. 

The  Burial  Act,  1900  (m),  empowers  a  burial  authority  to 
erect  a  chapel  on  any  part  of  their  burial  ground  either  at  their 
own  cost,  in  which  event  it  is  to  be  free  to  the  use  of  any 
denomination  and  unconsecrated,  or  at  the  request  and  cost  of 
residents  within  their  district  belonging  to  any  particular 
denomination,  in  which  case  the  chapel  is  to  be  reserved  for 
funeral  services  conducted  according  to  the  rites  of  that 
denomination. 

There  are  provisions  in  the  Public  Schools  Acts  (n)  and  the 
Endowed  Schools  Acts  (o)  whereby  the  chapels  of  schools 
under  those  Acts  are  to  be  deemed  to  be  allowed  by  law  for  the 
performance  of  public  worship  and  are  freed  from  the  juris- 
diction and  control  of  the  incumbent  of  the  parish  in  which 
they  are  situated. 

(g)  34  &  35  Viet.  c.  66,  s.  1 ;  but  see  post,  s.v.  "Marriage,"  p.  607. 

(h)  Sect.  2. 

(t)  Sect.  3. 

(k)  Hancock  v.  Stephens  (1915),  31  T.  L.  R,  434. 

(1)  31  &  32  Viet.  c.  83. 

(m)  63  &  64  Viet.  c.  15.  There  are  similar  provisions  with  regard  to  cemeteries 
in  the  Cemeteries  Clauses  Act,  1847  (10  &  11  Viet.  c.  65),  including  also  pro- 
visions as  to  the  appointment  and  licensing  of  a  chaplain. 

(n)  Act  of  1868  (31  &  32  Viet.  c.  118),  s.  31. 

(o)  Act  of  1869  (32  &  33  Viet.  c.  56),  s.  53. 
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CHAPTEE   III. 
OF  SEATS  AND  PEWS  IN  CHURCHES  (a). 

SECTION  1. 
In  old  Parish  Churches. 

Before  the  BEFORE  the  time  of  the  Reformation  no  fixed  seats  were 

Reformation,  allowed  in  churches,  nor  was  any  distinct  apartment  in  the 
church  assigned  to  distinct  inhabitants,  except  in  the  case  of 
some  very  great  persons  ;  the  seats  were  movable,  and  the 
property  of  the  incumbent,  and  so  in  all  respects  at  his  disposal  : 
and  many  wills  of  incumbents  are  to  be  seen,  wherein  wrere 
bequests  of  the  seats  in  the  church  to  their  successors  or  others, 
as  they  thought  fit.  Athon  and  Lyndwood  are  silent  in  the 
case.  The  common  law  books  mention  but  two  or  three  pre- 
Reformation  cases,  and  those  relating  to  the  chancels,  and  to 
the  seats  of  persons  of  great  quality.  But  it  does  not  follow 
that  the  distinct  apartments  here  spoken  of  were  pews  (6)  in  the 
body  of  the  church  ;  aisles  or  private  chapels  may  very  pro- 
bably be  intended.  It  is  only  natural  to  suppose  that  the 
person  by  whom  the  church  was  first  founded  may  have  reserved 
some  particular  part  of  it  to  the  use  of  himself  and  the  successive 
owners  of  his  domains  ;  and  although  it  is  now  the  accepted 
opinion  that  a  seat  in  the  nave  of  a  church  may  be  prescribed 
for  as  belonging  to  a  house,  yet  it  wras  formerly  denied,  and 
the  right  of  the  ordinary  and  the  jurisdiction  of  spiritual  autho- 
rity in  such  matters  was  overruled  (c).  The  state  of  the  law, 
as  at  present  settled,  with  respect  to  pews  in  churches,  is  very 
clear  and  satisfactory  ;  for,  as  is  said  by  Lord  Coke,  as  the 
church  is  a  place  dedicated  and  consecrated  to  the  service  of 
God,  and  is  common  to  all  the  inhabitants,  it  therefore  belongs 
to  the  bishop  to  order  it  in  such  manner  as  the  service  of  God 
may  best  be  celebrated,  and  that  there  be  no  contention  in  the 
'church  (d).  Primd  facie,  therefore,  in  the  absence  of  legal 
occupation,  which  can  only  be  based  on  a  faculty  or  on  prescrip- 
tion, which  supposes  a  faculty  (e),  and  which  would  be  excep- 
tional to  the  general  rule,  and  also  with  the  exception  as  to  the 
chief  seat  in  the  chancel  (wrhich  custom  appropriates  to  the 
rector,  whether  lay  (/)  or  ecclesiastical,  and  sometimes  to  the 

(a)  As  to  the  provisions  for  reseating  in  the  case  of  unions  of  benefices,  see  post, 
pp.  506,  508. 

(6)  The  history  of  the  word  "  pew  "  is  somewhat  obscure  ;  but  the  earlier  use  in 
this  sense  indicated  a  place  (often  inclosed  and  usually  raised  slightly)  seated  for 
and  appropriated  to  certain  of  the  worshippers. — 0.  E.  D. 

(c)  Gibs.  Ccd.  221. 

(d)  Carven  v.  Pym  (1604),  12  Rep.  105. 

(e)  Philipps  v.  Halliday,  [1891]  A.  C.  228. 

(/)  As  to  the  extent  of  this  right,  see  Stikman-Gibbard  v.  Wilkinson,  [1897]  1  Q.  B. 
749,  at  p.  762. 
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vicar),  the  bishop,  as  ordinary  of  the  diocese,  or  in  practice  the 
churchwardens,  as  the  parochial  officers  of  the  ordinary  for  this 
and  similar  purposes,  have  the  sole  right  of  disposing,  ordering, 
and  arranging  all  seats  and  pews  in  the  body  of  the  church,  and 
in  the  chancel  also  (g),  save  that  in  some  cases  a  chancel  pew 
may  legally  belong  to  a  person  in  respect  of  the  ownership  of  a 
house  (h).  And  as  the  churchwardens  exercise  this  power  as 
the  officers  of  the  ordinary,  it  follows  that  there  could  be  no 
such  thing  as  a  custom  in  a  parish  for  the  churchwardens  to 
make  distribution  of  seats  independently  of  the  ordinary,  for 
the  right,  however  long  it  might  have  been  exercised,  could 
not  have  been  adverse  to  the  ordinary  ;  but,  on  the  contrary, 
would  be  presumed  to  have  been  exercised  by  him  through  his 
officers,  or  with  his  permission  and  concurrence  ;  so  that,  as 
was  said  by  North,  C.J.,  the  churchwardens  cannot  in  this 
matter  jostle  out  the  authority  of  the  ordinary  (i). 

The  rights  of  the  parishioners  and  the  duties  of  the  church- 
wardens with  regard  to  seating  are  thus  laid  down  by  Sir  John 
Nicholl  (k)  :  "By  the  general  law  and  of  common  right  all  the 
pews  in  a  parish  church  are  the  common  property  of  the  parish  ; 
they  are  for  the  use  in  common  of  the  parishioners,  wiio  are 
all  entitled  to  be  seated,  orderly  and  conveniently,  so  as  best 
to  provide  for  the  accommodation  of  all.  The  distribution  of 
seats  rests  with  the  churchwardens  as  officers,  and,  subject  to 
the  control  of  the  ordinary,  neither  the  minister  nor  the 
vestry  have  any  right  whatever  to  interfere  with  the  church- 
wardens in  seating  or  arranging  the  parishioners,  as  often 
erroneously  proposed.  At  the  same  time,  the  advice  of  the 
minister,  and  even  sometimes  the  opinion  and  wishes  of  the 
vestry,  may  be  fitly  invoked  by  the  churchwardens,  and  to  a 
certain  extent  may  be  reasonably  deferred  to  in  this  matter. 
The  general  duty  of  the  churchwardens  is  to  look  to  the  general 
accommodation  of  the  parish,  consulting  as  far  as  may  be  that 
of  all  its  inhabitants.  The  parishioners,  indeed,  have  a  claim 
to  be  seated  according  to  their  rank  and  station,  but  the 
churchwardens  are  not,  in  providing  for  this,  to  overlook  the 
claims  of  all  the  parishioners  to  be  seated,  if  seatings  can  be 
accorded  them.  Accordingly  they  are  bound,  in  particular, 
not  to  accommodate  the  higher  classes  beyond  their  real  wants, 
to  the  exclusion  of  their  poorer  neighbours,  who  are  equally 
entitled  to  accommodation  with  the  rest,  though  they  are  not 
entitled  to  equal  accommodation,  supposing  the  seats  to  be 
not  all  equally  convenient."  In  considering  whether  accommo- 
dation is  available  for  all  the  parishioners,  it  is  the  duty  of  the 
churchwardens  to  see  that  no  seats  or  pews  are  being  impro- 

(g)  Gibs.  Cod.  226.  And  see  Buller,  J.,  in  Griffith  v.  Matthews  (1793),  5  T.  R.  296, 
and  Bayley,  J.,  in  Clifford  v.  Wicks  (1818),  1  B.  &  A.  498.  Contra,  Degge,  144  ; 
Watson,  39;  Anon.  (1616),  Brownl.  45. 

(h)  Parker  v.  Leach  (1866),  L.  R.,  1  P.  C.  312. 

(i)  May  v.  Gilbert  (1613),  2  Bulstr.  150  ;  Presgrave  v.  Shrewsbury  Churchwardens 
(1705),  ISalk.  166. 

(k)  Fuller  v.  Lane  (1825),  2  Add.  419,  at  p.  425. 
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perly  or  illegally  occupied,  e.g.,  by  non-parishioners  (I),  and  it 
is  clearly  the  law  (apart  from  special  statutory  provision)  that 
a  parishioner  has  a  right  to  a  seat  without  payment  (I). 

The  churchwardens  having  vested  in  them  the  allotment  of 
seats,  must  make  an  allotment  in  general  terms  so  as  to  entitle 
the  allottees  to  occupy  the  seats  allotted  to  them  at  all  the 
ordinary  services  held  in  the  church.  They  cannot  attach  to 
the  allotment  a  condition  excluding  any  allottee  from  the  right 
to  attend  in  the  seats  allotted  any  of  the  ordinary  services  of 
the  Church  prescribed  by  the  rubrics.  Persons  who  hold  seats 
under  an  allotment  may  occupy  such  seats  not  only  during  the 
Sunday  morning  service,  but  also  during  the  Sunday  evening 
service,  and  at  the  early  Sunday  morning  service  held  for  the 
holy  communion,  as  well  as  at  the  ordinary  services  held  on 
Christmas  Day,  Ash  Wednesday,  and  Good  Friday,  and  at  any 
other  ordinary  service  held  in  the  church,  whether  on  Sundays 
or  on  weekdays  (m).  The  churchwardens  have  no  right  to 
put  other  persons  into  allotted  seats  until  after  the  commence- 
ment of  the  service.  If  a  stranger  who  was  so  put  into  a  seat 
declined  to  leave  it  to  enable  the  allottee  to  occupy  it,  he  would 
be  liable  to  an  action  at  common  law  for  disturbance  of  seat 
and  to  a  suit  in  the  ecclesiastical  court  for  perturbation  of 
seat  (n). 

Churchwardens  are  not  justified  in  dispossessing  any  one  of  a 
sitting  which  he  has  enjoyed  for  a  time  without  giving  notice 
of  their  intention  and  offering  an  opportunity  for  objection 
and  explanation  (o). 

A  churchwarden  cannot  forcibly  prevent  an  inhabitant  of  a 
parish  or  district  from  entering  the  church  for  the  purpose  of 
attending  service,  even  though  he  may  be  of  opinion  that  the 
parishioner  cannot  be  conveniently  accommodated,  seeing  that 
5  &  6  Edw.  VI.  c.l,  which  imposes  a  general  duty  to  go  to  church, 
is  still  binding  on  the  members  of  the  Church  of  England,  and 
confers  a  correlative  general  right  to  enter  the  church  for  that 
purpose  (p)  ;  but  he  has  for  the  purposes  of  the  decent  conduct 
of  the  services  in  the  church  the  power  of  saying  in  what  free 
seats  certain  members  of  the  congregation  may  sit  and  others 
may  not  sit  (q). 

Churchwardens  cannot  take  down  or  remove  pews  without 
a  faculty(r). 

A  faculty  for  a  pew  can  only  properly  be  granted  in  connection 
with  the  occupation  of  a  particular  house  within  the  parish  (s). 

(1)  Walter  v.  Gunner  and  Drury  (1798),  1  Hagg.  Cons.  314. 

(m)  Claverky  ( Vicar)  v.  Parishioners,  [1909]  P.  195 ;  and  cf.  as  to  Ascension 
Day  Marshall  v.  Graham.  Bell  v.  Graham,  [1907]  2  K.  B.  112. 

(n)  Claverky  (Vicar)  v.  Parishioners,  supra,  at  p.  216. 

(o)  Horsfall  v.   Holland  (1859),  6  Jur.   (N.   S.)  278. 

(p)   Taylor  v.  Timson  (1888),  20  Q.  B.  D.  671. 

(q)  Asher  v.  Calcraft  (1887),  18  Q.  B.  D.  607. 

(r)  Lee  v.  Hawtrey,  [1898]  P.  63,  even  in  purported  compliance  with  an  order  in 
council  under  sect.  23  of  the  Burial  Act,  1857  (20  &  21  Viet.  c.  81). 

(s)  As  to  claims  to  pews  by  faculty  or  prescription  by  non-parishioners  or  in 
respect  of  houses  not  in  the  parish,  see  post,  p.  388, 
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In  former  times  such  faculties  were  granted  with  some  freedom, 

*  especially  to  parishioners  who  were  liberal  contributors  to  a 
building  or  restoration  fund.  In  more  recent  times  faculties 
for  pews  have  been  more  sparingly  granted  (t),  being  confined 
substantially  to  original  or  confirmatory  faculties  in  exceptional 
cases  of  the  donation  of  money  or  land  for  building,  or  in  the 
case  of  the  exchange  of  accommodation  for  the  convenience  of 
the  parish  (u). 

One  of  the  reasons  why  pew  faculties  should  be  granted  with 
caution  is  that  given  by  Sir  John  Nicholl,  namely,  that  if  the 
faculty  is  once  issued  it  is  good  and  valid  even  against  the 
ordinary  himself  (x). 

It  is  now  settled  law  that  the  only  other  way  of  establishing 
a  right  to  a  pew  as  against  the  ordinary  is  by  prescription,  which 
supposes  a  faculty  (y).  Such  a  claim  is  not  governed  by  the 
Prescription  Act  (z). 

A  man  is  said  to  hold  a  pew  by  prescription  when  he  and 
those  before  him  in  the  occupation  of  a  house  have  had  constant 
use  and  possession  from  time  immemorial  (a).  If  ancient  pos- 
session and  repair  time  out  of  mind  can  be  shown  conjointly, 
then  there  will  be  sufficient  from  which  to  presume  a  faculty. 
Proof  of  possession  per  se,  though  sufficient  as  against  a 
stranger  or  wrongdoer,  does  not  suffice  as  against  the  ordinary  (6). 
Possession  must  be  ancient  and  going  beyond  memory,  but 
this  does  not  mean  the  high  legal  memory  (c). 

The  exclusive  right  to  any  particular  pew  is  always  annexed 
to  some  particular  house  (d)  ;  for  no  man  can  have  an  individual 
property  in  a  pew,  transmissible  to  his  assigns  or  to  his  heirs  or 
executors.  There  is  no  such  thing  as  a  right  to  a  pew  in  the  body 
of  the  church  in  gross  or  at  large  ;  but  it  is  a  right  which  can 
only  be  held  as  appurtenant  to  some  particular  house  ;  and  it 
can  be  enjoyed  and  exercised  by  a  person  only  so  long  as  he 
resides  in  such  particular  house  (e)  ;  and  the  right  to  the  parti- 
cular pew  passes  without  express  words  on  a  conveyance, 
grant,  or  lease  of  the  house  to  a  new  occupier  ( / )  ;  and  since 

(t)  Fuller  v.  Lane  (1825),  2  Add.  419,  at  p.  433. 

(u)  The  Sandgate  Faculty  Case  (1888),  4  T.  L.  R.  615.  The  exchange  may  consist 
in  the  giving  up  of  a  private  chapel,  aisle,  pew,  or  gallery  or  a  faculty  pew.  Cf. 
Bennett  v.  Fawssett  (1887),  3  T.  L.  R.  736.  In  such  a  case  it  would  seem  that  a 
faculty  might  be  granted  to  a  non-parishioner  in  whom,  e.g.,  the  fee  simple  of  a 
private  chapel  was  vested,  confirming  the  exchange  agreement. 

(x)  Fuller  v.  Lane  (1825),  2  Add.  419,  at  p.  426,  cited  with  apparent  approval  by 
Lord  Herschell  in  Philippe  v.  Halliday,  [1891]  A.  C.  228,  at  p.  234.  Cf.  Knapp  v. 
St.  Mary,  Willesden  (1851),  2  Rob.  Eccl.  358,  and  L.  C.  C.  v.  Dundas,  [1904]  P.  1. 

(y)  Philipps  v.  Halliday,  [1891]  A.  C.  228,  and  cases  therein  cited. 

(z)  2  &  3  Will.  4,  c.  71  ;  Crisp  v.  Martin  (1876),  2  P.  D.  15. 

(a)  Knapp  v.  St.  Mary,  Willesden,  supra. 

(b)  Kenrickv.  Taylor  (1752),  1  Wils.  326  ;  Pettmanv.  Bridger  (1811),  1  Phill.  316; 
Proud  v.  Price  (1893),  63  L.  J.,  Q.  B.  61  ;  Meigh  v.  Twigg  (1886),  2  T.  L.  R.  552. 

(c)  Philipps  v.  Halliday,  [1891]  A.  C.  228  ;   Walter  v.  Gunner  and  Drury  (1798), 
1  Hagg.  Cons.  314  ;  and  see  Rogers  v.  Brooks  (1784),  1  T.  R.  431,  n.,  where  the  pew 
was  not  claimed  as  against  the  ordinary,  but  against  another  party  in  the  parish. 

(d)  Philipps  v.  Halliday,  [1891]  A.  C.  228  ;  Stileman-Gibbard  v.  Wilkinson,  [1897 
1  Q.  B.  749  ;  but  see  note  (t*),  supra. 

(e)  Mainu-aring  v.  Giles  (1822),  5  B.  &  A.  356. 
(/)  Bennett  v.  Fawssett  (1887),  3  T.  L.  R.  736. 
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it  is  thus  inseparably  annexed  to  inhabitancy,  it  could  not  be 
prescribed  for  in  respect  of  an  estate  within  the  parish  on  which 
there  was  no  mansion  (g). 

The  question  whether  a  claim  to  a  pew  by  a  non-parishioner, 
or  in  respect  of  a  house  not  within  the  parish,  can  be  good  is 
doubtful.  The  older  authorities  incline  to  the  affirmative 
(though  sometimes  distinguishing  between  a  pew  in  an  aisle 
and  a  pew  in  the  body  of  the  church),  on  the  ground  that  such 
a  claim  is  capable  of  a  legal  origin  :  the  claimant's  predecessor 
may  have  built  or  endowed  the  church,  or  the  house  may  in 
early  days  have  been  within  the  parish  (h).  The  cases  quoted, 
however,  are  all  claims  against  wrongdoers,  and  the  reasoning 
in  Byerley  v.  W Indus  (i)  is  more  in  accordance  with  modern 
ideas,  namely  that  such  a  claim  by  a  non-parishioner  is  of 
doubtful  validity,  since  the  accommodation  in  the  church 
belongs  to  the  parishioners.  It  is  very  doubtful  whether  a 
faculty  could  properly  be  granted  to-day  to  a  non-parishioner, 
whether  personally  or  in  respect  of  the  inhabitancy  of  a  house 
outside  the  parish,  save  in  consideration  of  an  exchange  such 
as  is  referred  to  ante  (k). 

Evidence  of  ths  fact  of  repair  is  not  absolutely  necessary, 
simply  because  repair  may  not  in  the  memory  of  any  one  living 
have  been  required.  Nevertheless,  whenever  a  pew  has  been 
repaired,  evidence  should  be  adduced  to  show  that  the  repair 
was  made  by  the  individual  claiming  a  prescriptive  right,  for 
if  the  repair  were  done  at  the  expense  of  the  parish  that  circum- 
stance would  tend  strongly  against  a  claim  by  prescription  (I). 
Thus  under  this  head  it  might  be  sufficient  to  show  that  neither 
the  parish  nor  any  other  party  had  ever  repaired  the  pew  (m). 
Mere  repairing  for  thirty  or  forty  years  will  not  exclude  the 
ordinary  (n).  The  evidence  necessary  to  establish  the  claim 
must  vary  in  each  case  (o). 

In  a  reseating  scheme  under  the  Union  of  Benefices  Act, 
1919,  prescriptive  and  other  pre-existing  rights  to  seats  may  be 
displaced  (p). 

It  has  been  said  that  there  may  be  an  exclusive  right  to  a 
seat  in  a  particular  pew  so  as  to  exclude  the  jurisdiction  of  the 
ordinary,  and  even  that  a  priority  of  a  seat  in  a  particular  pew 


(g)  Pettmanv.  Bridger  (1811),  1  Phill.  316. 

(h)  Gibs.  Cod.  198  ;  Barrow  v.  Keen  (1669),  Sid.  361  ;  Davis  v.  Witts  (1800), 
Forrest,  14  ;  Lousley  v.  Hayward  (1800),  1  Y.  &  J.  583  ;  and  see  19  &  20  Viet.  c.  104, 
s.  5,  and  pp.  391.  393,  post. 

(i)  (1826),  5B.  &  C.  1. 

(k)  Page  387,  note  (u). 

(1)  Knapp  v.  St.  Mary,  Willesden  (1851),  2  Rob.  Eccl.  358,  at  p.  365. 

(m)  For  the  law  on  this  subject  generally  see  Mainwaring  v.  Giles  (1822),  5  B.  & 
A.  356,  and  cases  cited  therein  ;  Morgan  v.  Curtis  (1828),  3  Man.  &  R.  389  ;  Stocks 
v.  Booth  (1786),  1  T.  R.  428  ;  Crisp  v.  Martin  (1876),  2  P.  D.  15. 

(n)   Walter  v.  Gunner  and  Drury  (1798),  1  Hagg.  Cons.  314,  at  p.  322. 
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may  be  prescribed  (q).     But  the  law  is  doubtful,  and  there  have 
been  no  recent  decisions  on  the  point. 

The  right  to  sit  in  a  particular  pew,  when  once  it  has  been  Right  may 
created  by  a  faculty  or  a  presumed  faculty,  may  be  apportioned.  be  divided. 
"  It  may  certainly  happen,  in  consequence  of  a  house  having  been 
subdivided,  that  three  or  four  families  may  become  entitled  to 
use  a  pew  belonging  to  the  original  messuage  ;  and  they  may 
require  more  accommodation,  and  a  question  may  arise,  How 
many  persons  are  entitled  to  use  the  pew  in  respect  of  each  of 
these  subdivisions  ?  That  is,  however,  a  matter  to  be  settled 
among  the  respective  owners.  The  right  to  enjoy  the  pew 
was  annexed  to  the  old  dwelling  house  altogether  ;  the  plaintiff 
lives  in  a  part  of  that  house  ;  he  therefore  has  some  right  to 
enjoy  the  pew,  and  may  maintain  an  action  in  respect  of  it  "  (r) 
against  the  churchwardens. 

By  the  common  law  the  rector  is  entitled  to  the  "chief  Seats  in 
seat  "  in  the  chancel  (s).  "  As  a  lord  of  a  manor  or  any  other  chancel- 
owner  of  an  ancient  messuage  may  prescribe  to  a  seat  in  the 
body  of  the  church,  which  he  and  his  ancestors  have  immemo- 
rially  used  and  repaired,  to  the  exclusion  of  the  bishop,  so  may 
the  parson  prescribe  to  a  seat  in  the  chancel  which  he  and  his 
predecessors  have  immemorially  been  possessed  of.  And  if  not 
so,  yet  since  the  charge  of  repairing  that  part  of  the  church,  as 
well  as  the  freehold,  is  in  the  parson,  it  is  most  reasonable  that 
he  should  be  first  provided  for  with  a  seat  for  his  family  in 
it "  (t).  The  right  to  the  chief  seat  thus  appears  to  be  some- 
thing more  than  a  right  to  one  sitting  only  (u). 

As  there  may  exist  a  right  to  a  seat  or  pew  in  the  body  of  the  Remedies  for 
church  even  as  against  the  ordinary  and  the  churchwardens,  dlstu™ance- 
it  follows  from  the  establishment  of  this  right  that  the  person  Civil, 
enjoying  it  may  have  his  action  at  common  law  as  well  against 
the  ordinary  and   churchwardens  (v)  as   against  any  stranger 
who  should  disturb  him  in  his  enjoyment  of  it  (x). 

As  against  a  mere  stranger  it  is  sufficient  to  prove  a  possessory 
right,  but  as  against  the  ordinary  and  the  churchwardens 
something  further  must  be  proved,  as  the  common  law  assumes 
the  right  to  the  disposal  of  all  seats  in  the  church  to  be  in  the 
ordinary,  unless  some  special  title  can  be  proved  against  him 
by  building  or  repairing  the  seat,  or  by  any  other  act  of  user 
or  assertion  of  proprietary  right  inconsistent  with  mere  posses- 
sion by  permission  of  the  ordinary  or  churchwardens  (y). 

(q)  Fuller  v.  Lane  (1825),  2  Add.  419  ;  Carkton  v.  Button  (1627),  Noy,  78  ;  Palm. 
424  ;  Gibs.  Cod.  222. 

(r)  Harris  v.  Drewe  (1831),  2  B.  &  Ad.  164. 

(s)  Spry  v.  Flood  (1840),  2  Curt.  353  ;  Clifford  v.  Wicks  (1818),  1  B.  &  A.  498. 

(t)  Prideaux's  Churchwardens'  Guide,  16th  ed.,  p.  292. 

(«)  Stikman-Gibbard  v.  Wilkinson,  [1897]  1  Q.  B.  749,  per  Charles,  J.,  at  p.  762. 

(v)  As  to  revocation  of  licence  to  interfere  with  a  pew  held  in  private  right  as 
appurtenant  to  a  dwelling,  see  Adams  v.  Andrews  (1851),  20  L.  J.,  Q.  B.  33. 

(a;)  Mainwaring  v.Giles  (1822), 5B.  &  A. 356;  Stocks  v.  Booth  (1786),  1  T  R. 428; 
and  see  Spooner  v.  Brewster  (1825),  3  Bing.  136  ;  Kenrick  v.  Taylor  (1752),  1  Wils. 
326  ;  Claverky  (Vicar)  v.  Parishioners,  [1909]  P.  195,  at  p.  212. 

(y)  Stikman-Gibbard  v.  Wilkinson,  [1897]  1  Q.  B.  749. 
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tical. 


A  person  whose  right  to  a  particular  pew  or  sitting  has  been 
invaded  is  not  obliged  to  proceed  at  common  law,  although 
entitled  so  to  do.  for  he  also  has  his  remedy  in  the  ecclesiastical 
courts  (z).  Perturbation  of  seat  is  a  proceeding  of  this  kind 
in  the  ecclesiastical  courts,  and  is  a  remedy  given  to  a  person 
whenever  he  has  been  disturbed  in  the  possession  or  enjoyment 
of  his  pew,  whether  the  disturbance  proceed  from  a  church- 
warden or  a  mere  stranger  (a). 


Seat  for 
minister. 


SECTION  2. 

Seats  and  Pews  in  Churches  built  under  the  Church 
Building  Acts. 

New  churches  In  the  last  section  the  law  has  been  treated  of  with  regard  to 
or  chapels.  the  arrangement  and  distribution  of,  the  right  of  property  in,  and 
the  disposing  of  pews  in  old  parish  churches  built  prior  to  the 
year  1818.  But  with  regard  to  the  churches  built  subsequently 
to  that  time,  in  pursuance  of  the  different  Acts  of  Parliament 
from  time  to  time  passed  for  that  purpose,  new  principles  have 
been  introduced,  and  the  law  upon  all  these  points  is  for  the 
most  part  governed  by  the  statutes  under  which  these  churches 
have  been  erected. 

Prior  to  the  consecration  of  any  church  or  chapel  built  subse- 
quent to  the  above  date  under  the  provisions  of  the  Act  (6) 
passed  in  that  year,  a  seat  or  pew  sufficient  to  hold  six  persons 
at  least  shall  be  set  apart  in  the  body  or  ground  floor  of  the 
church  or  chapel,  near  the  pulpit,  for  the  use  of  the  minister 
and  his  family  ;  and  other  seats,  not  among  the  free  seats,  for 
not  less  than  four  persons,  for  the  minister's  servants  (c). 
Free  seats.  Pews,  sittings,  or  benches,  in  every  such  church  or  chapel, 

marked  with  the  words  "free  seats"  amounting  to  not  less  than 
one-fifth  of  the  whole  sittings  in  every  such  church  or  chapel 
which  shall  be  built  wholly  or  in  part  out  of  any  rates,  or  with 
money  raised  on  the  credit  of  any  rates,  shall  be  appropriated 
for  the  use  of  poor  persons  resorting  thereto  for  ever,  upon 
which  pews  or  sittings  no  rent  shall  be  charged  (c).  The  Act, 
while  prescribing  a  minimum  of  one-fifth,  contains  no  restriction 
on  the  appropriation  of  a  larger  proportion. 

In  seating  the  parishioners  in  seats  not  appropriated  to  pew 
renters,  nor  allotted  as  free  seats  by  the  Commissioners,  the 
churchwardens  may  give  a  preference  to  applicants  who  volun- 

(z)  Byerley  v.  W Indus  (1826),  5  B.  &  C.  1.  Since  the  decision  in  Philipps  v. 
Halliday,  supra ;  that  prescription  must  be  based  upon  the  assumption  of  a  lost 
faculty  it  is  doubtful  whether  or  no  the  ecclesiastical  court  would  have  the  right  to 
try  a  case  of  prescription  unless  the  defendant  admitted  the  prescription  to  be 
tried  there.  See  Cross  v.  Sdtier  (1790),  3  T.  R.  639  ;  In  re  Bateman  (1870),  L.  R., 
9  Eq.  660. 

(a)  Rogers  E.  L.  Similarly,  a  mere  tenant  of  a  house  may  institute  a  suit  against 
the  incumbent  for  perturbation  of  a  pew  which  is  held  as  appurtenant  to  a  house 
of  which  he  is  tenant :  Parker  v.  Leach  (186Q),  L.  R.,  1  P.  C.  312. 

(6)  58  Geo.  3,  c.  45. 

(c)  Sect.  75. 
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tarily  subscribe  to  a  fund  for  church  improvements  and 
expenses  (d). 

The  latter  part  of  this  section  (e)  affirms  the  old  principle, 
by  which  all  seats  in  the  church  are  free  ;  and  the  first  part- 
seems  a  sort  of  substitution  for  the  rights  of  the  minister  in  the 
chancel  of  the  old  churches.  Proper  pews  are  also  to  be  assigned 
and  provided  for  the  use  of  the  church  and  chapel  wardens  (/). 
But  the  other  pews  or  sittings  are  to  be  let  at  a  rate  to  be  fixed 
upon  by  the  Commissioners  (g). 

The  letting  is  to  be  to  the  subscribers  (being  parishioners)  to 
any  such  church  or  chapel,  who,  at  the  rates  thus  fixed,  are  to 
have  choice  of  the  pews  :  the  priority  of  choice  being  given  to 
subscribers  in  order  according  to  the  amount  of  their  subscrip- 
tion, and  where  the  subscriptions  are  equal  in  amount,  then 
according  to  the  order  of  their  subscription  (h). 

And  if  the  amount  of  any  subscription  should  be  deemed 
sufficiently  large,  whether  given  for  the  purpose  of  purchasing  a 
site  for  or  building  a  church  or  chapel  (i),  the  Commissioners  are 
empowered  to  receive  it  in  lieu  of  the  pew  rent  which  such 
subscriber  would  otherwise  pay  ;  who  may  thereupon  be  dis- 
charged, either  wholly  or  in  part,  and  either  for  a  limited  time 
or  for  life,  according  to  the  amount  subscribed,  from  payment 
of  his  pew  rent ;  and  in  such  case,  if  the  subscriber  should 
afterwards  remove  from  the  parish  he  would  be  allowed  at  the 
discretion  of  the  Commissioners  to  assign  the  remainder  of  the 
term  in  the  pew  so  granted  to  him  to  any  other  parishioner 
inhabiting  the  parish  (k). 

Every  person  resident  within  the  limits  of  any  new  parish  or 
district  formed  under  any  of  the  Church  Building  or  New 
Parishes  Acts,  who  shall  have  had  assigned  to  him  sittings  in 
the  church  of  such  new  parish,  shall  thereby  surrender,  as  to 
any  right  that  he  may  have  possessed,  an  equal  number  of 
sittings  in  the  church  of  the  original  parish  or  ecclesiastical 
district  out  of  which  such  parish  shall  have  been  taken,  unless 
such  sittings  are  held  by  faculty  or  under  an  Act  of  Parlia- 
ment (I). 

The  Commissioners  may  transfer  any  such  rights  to  pews, 
with  the  consent  of  the  owners  of  them,  which  have  been  thus 
acquired,  to  the  church  or  chapel  of  the  division  in  which  such 
persons  shall  reside,  so  that  free  seats  may  be  made  instead 
thereof  in  the  churches  or  chapels  from  which  such  rights  shall 
have  been  transferred  ;  and  the  persons  whose  rights  shall  have 
been  thus  transferred  shall  have  the  same  rights  (but  in  no  case 
more  extensive  rights)  in  the  pews  so  assigned  to  them  as  they 

(d)  St.  Saviour,  Westgate-on-Sea  (Vicar)  v.  Parishioners,  [1898]  P.  217. 

(e)  58Geo.  3f  c.  45,  s.  75. 

(/)  See  59  Geo.  3,  c.  134,  s.  30. 
(g)  58  Geo.  3,  c.  45,  ss.  75,  76. 
(h)  Sect.  76. 

(i)  1  &  2  Will.  4,  c.  38,  s.  21. 
(k)  58  Geo.  3,  c.  45,  s.  33. 
(1)  19  &  20  Viet.  c.  104,  s.  5. 
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Old  principle 
of  inhabi- 
tancy pre- 
served. 


Limited 
power  of 
ordinary. 


Sale  of  pews 
not  to  be  by 
public 
auction. 


Proceeds  of 
sale  or 
letting. 


Amount  of 
rent. 


had  in  their  former  pews,  and  this  without  the  necessity  of  any 
faculty  or  other  process.  In  these  cases  every  such  assignment 
is  to  be  registered  in  the  registry  of  the  diocese,  and  a  duplicate 
to  be  deposited  in  the  church  or  chapel  in  which  such  pews  shall 
have  been  so  assigned  (m).  If  any  lessee  of  any  pew  or  seat 
for  a  longer  term  than  one  year  shall  cease  to  be  an  inhabitant 
of  any  such  parish  or  district  (not  having  availed  himself  of  any 
of  the  provisions  before  mentioned),  or  if  he  shall  not  have 
attended  at  such  church  or  chapel  for  one  year,  his  lease  shall 
determine  at  the  end  of  the  then  current  year  (n).  The  Com- 
missioners have  no  right,  by  virtue  of  this  or  any  subsequent 
Act,  to  allot  seats  in  a  church  to  school  children  (o). 

It  will  be  observed  how  much  care  has  been  taken  in  these 
statutes,  even  where  a  right  to  a  pew  has  been  acquired,  to 
retain  the  ancient  principle,  and  to  confine  the  use  of  their 
church  exclusively  to  the  inhabitants  of  the  parish  ;  and  in  the 
original  granting  of  such  rights  it  is  expressly  provided,  that 
the  church  or  chapelwardens  of  any  such  church  or  chapel  shall 
not  let  or  sell  any  seats  or  pews,  except  to  parishioners  during 
their  continuing  inhabitants  of  the  parish  (p). 

The  Ecclesiastical  Commissioners  having  made  a  certain 
allocation  of  seats,  the  ordinary  has  no  jurisdiction  to  grant  a 
faculty  appropriating  to  other  purposes  seats  allotted  by  the 
Ecclesiastical  Commissioners  as  free  seats,  or  authorising  the 
letting  of  any  seats  to  pew  renters  (q).  He  may,  however, 
grant  a  faculty  for  the  alteration  of  children's  free  seats  into 
free  seats  for  adults,  the  Commissioners  having  no  statutory 
authority  to  make  any  order  for  the  erection  of  children's 
seats  (r). 

Every  sale  of  any  pew  or  seat  shall  be  subject  to  the  reserved 
rent  fixed  by  virtue  of  these  Acts,  except  in  the  case  of  such  a 
discharge  as  we  have  already  mentioned  ;  and  the  sale  shall  be 
by  private  contract  and  not  by  public  auction  (s). 

The  amount  of  rents  and  payments  for  the  seats  or  pews, 
when  received,  is  to  form  a  fund,  according  to  the  order  of  the 
Commissioners,  out  of  which  provision  is  to  be  made  for  the 
minister  and  clerk  (t). 

In  every  such  church  or  chapel  the  pews  or  seats  (except 
those  set  down  as  free  seats  and  the  seats  appropriated  to  the 
minister  and  his  servants)  are  to  be  charged  with  the  yearly 
rents  set  opposite  the  figures  or  numbers  marked  upon  them  in 
a  list  or  schedule  to  be  made  and  signed  by  the  Commissioners, 
and  annexed  to  the  deed  of  consecration  ;  which  are  to  be  paid 
by  the  occupiers  of  the  pews  or  seats  to  the  persons  appointed 

(m)  3  Geo.  4,  c.  72,  s.  23. 

(n)  Sect.  25. 

(o)  St.  Saviour,  Westgate-on-Sea  (Vicar)  v.  Parishioners,  [1898]  P.  217. 

(p)  59  Geo.  3,  c.  134,  s.  32. 

(q)  St.  Saviour,  Westgate-on-Sea  (Vicar)  v.  Parishioners,  [1898]  P.  217. 

(r)  Ibid. 

(s)  59  Geo.  3,  c.  134,  s.  32. 

(0  58  Geo.  3,  c.  45,  s.  63. 
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by  the  churchwardens  by  two  payments,  on  the  Monday  after 
the  25th  December,  and  on  the  24th  June,  in  the  vestry  room, 
between  nine  in  the  morning  and  four  in  the  afternoon.  But 
the  churchwardens,  with  the  consent  in  writing  of  the  incum- 
bent, patron,  and  bishop,  may  alter  any  such  pew  rents  ;  and 
a  new  list  or  schedule  of  rents,  and  of  the  pews  on  which  they 
are  charged,  shall  in  such  case  be  signed  by  the  churchwardens, 
incumbent,  patron,  and  bishop,  and  deposited  with  the  deed  of 
consecration  (u). 

If  the  rent  of  any  seat  or  pew  shall  be  unpaid  for  three  months, 
and  notice  in  writing  demanding  payment  thereof  shall  have 
been  given  to  the  owner  or  occupier,  the  churchwardens  may 
either  enter  upon  and  hold  such  seat  or  pew,  or  let  the  same  to 
any  other  person  till  the  rent  in  arrear  and  all  costs  shall  be 
paid  ;  or  otherwise  sell  the  same  seats  or  pews  by  auction  to  the 
best  bidder,  and  out  of  the  money  thence  arising  pay  the  rent  in 
arrear,  with  the  costs,  rendering  the  overplus  to  the  owner  ;  or 
the  churchwardens  may  recover  the  rent  in  arrear  by  action 
for  use  and  occupation  against  the  owners  or  occupiers  (x). 

Subsequently,  however,  it  was  directed  that  all  pew  rents 
should  be  payable  in  advance  ;  that  is,  one  year's  rent  shall  be 
paid  on  the  admission  to  the  pew  or  seat  if  given  at  Lady  Day 
or  Michaelmas,  or  if  at  any  intermediate  period,  then  the 
proportion  of  the  half-year  to  Lady  Day  or  Michaelmas,  and  a 
half-year's  rent  over  and  above  such  proportion  ;  and  there- 
after half-yearly  payments  shall  be  made  in  advance,  com- 
mencing on  Lady  Day  or  Michaelmas  following  the  taking  ;  and 
every  such  pew  or  seat  shall  be  forfeited  and  become  vacant  by 
discontinuing  any  such  payments  in  advance  for  two  following 
half-years  (y). 

Generally,  therefore,  the  previous  provision  for  recovery  of 
pew  rents  would  be  rendered  inoperative,  but  that  provision  is 
not  expressly  repealed  ;  and  if  the  prepayment  had  been  for 
any  time  omitted,  and  the  forfeiture  consequent  thereon  had 
not  been  enforced,  it  seems  that  the  provision  of  the  first 
statute  might  usefully  and  conveniently  be  had  recourse  to  for 
the  purpose  of  recovering  the  arrears  of  rent. 

In  every  case  in  which  pew  rents  are  fixed  according  to  the 
provisions  before  mentioned,  notice  is  to  be  given  for  six  suc- 
cessive weeks  at  the  end  of  each  year  of  all  the  pews  vacant  at 
the  commencement  of  the  next  year,  by  writing  affixed  on  the 
doors  of  the  church  or  chapel  and  vestry  room  ;  and  all  pews 
not  taken  at  the  rents  fixed,  within  fourteen  days  after  the  com- 
mencement of  the  ensuing  year,  shall  be  let  to  any  inhabitant 
of  an  adjoining  parish  or  place,  in  the  churches  or  chapels  of 
which  there  shall  not  be  sufficient  accommodation  for  the 
inhabitants  thereof,  at  the  rent  fixed  upon  such  pews,  for  any 
term  not  exceeding  the  end  of  the  year,  when  such  pews 

(u)  58  Geo.  3,  c.  45,  ss.  77,  78. 

(x)  Sect.  79. 

(y)  59  Geo.  3,  c.  134,  s.  32. 


Recovery  of 
rent. 


Payments  to 
be  made  in 
advance. 


Notice  of 
vacant  pews. 


When  pews 
may  be  let  to 
persons  not 
inhabitants. 


394 


OF    SEATS   AND    PEWS    IN    CHUKCHES 


Application 
of  money 
from  pew 
rents. 


Further  as- 
signment may 
be  made  to 
incumbent. 


shall  be  again  let  in  manner  aforesaid,  and  so  from  year  to 
year  (z). 

This  power  of  letting  pews  in  particular  cases  to  the  inhabi- 
tants of  adjoining  parishes  is  also  given  as  to  churches  and 
chapels  built  under  1  &  2  Will.  IV.  c.  38,  s.  4,  by  which  it  is 
enacted,  that  the  pews  and  sittings  in  such  churches  and  chapels 
shall  be  let  by  the  churchwardens  or  chapel  wardens,  or  by 
some  person  appointed  by  the  trustees  or  person  or  persons 
building  and  endowing  the  same  to  act  in  that  behalf,  according 
to  a  scale  of  pew  rents  fixed  by  the  trustees  or  such  person  or 
persons  as  aforesaid  and  approved  of  by  the  bishop  ;  which 
scale  it  shall  be  lawful  for  the  trustees,  &c.,  with  consent  of  the 
bishop,  to  alter  from  time  to  time  as  occasion  may  require  : 
provided  that  all  such  pews  as  shall  not  be  taken  at  the  rent 
respectively  fixed  thereon  within  fourteen  days  after  the  com- 
mencement of  the  ensuing  year,  shall  be  let  to  non-parishioners 
in  the  same  manner,  and  for  such  time  only,  as  last  mentioned. 

The  amount  of  pew  rents  thus  received  is  to  form  a  fund,  out 
of  which  is  to  be  paid  the  stipend  of  the  minister  and  clerk,  but 
the  parish  is  not  to  be  answerable  to  them  for  any  greater 
amount  of  stipend  than  may  be  actually  received  from  pew 
rents  ;  and  any  surplus,  after  paying  such  stipend,  is  to  be 
invested  in  Government  securities  in  the  names  of  trustees,  and 
accumulated,  first,  foi  the  purpose  of  building  or  purchasing  a 
house  of  residence  for  the  minister  ;  and  second,  for  augmenting 
his  stipend,  reducing  the  pew  rents,  or  for  increasing  the  accom- 
modation in  the  church,  as  the  bishop  may  direct  ;  or  if  the 
Commissioners  think  it  expedient,  the  surplus  may  be  applied 
towards  payment  of  any  money  borrowed  at  interest  by  annuity 
or  otherwise  for  building  any  church  or  chapel,  or  purchasing 
for  it  any  site,  and  defraying  all  expenses  relative  thereto,  and 
in  repairing  such  church  or  chapel,  or  in  aid  of  the  Church  rate, 
if  the  Commissioners  shall  so  think  fit  ;  and  the  church  or 
chapel  wardens,  with  consent  of  the  Commissioners,  may  borrow 
at  interest,  by  annuity  or  otherwise,  any  money  for  building 
such  church  or  chapel,  or  purchasing  such  site,  or  defraying  the 
expenses  relative  thereto,  upon  the  credit  of  such  pew  rents  ; 
and  by  writing  under  their  hands"  may  charge  such  pew  rents, 
subject  to  such  stipend  and  expenses  as  aforesaid,  with  payment 
of  any  such  money  with  interest,  or  with  annuities,  as  such 
church  or  chapel  wardens  shall  think  fit  (a). 

And  after  such  an  assignment  of  a  certain  stipend  out  of  the 
pew  rents  has  been  made,  the  Commissioners  may  at  any  time, 
with  the  consent  of  the  bishop  of  the  diocese,  make  a  further 
assignment  to  the  minister  out  of  the  pew  rents,  or  out  of  the 
accumulating  fund  already  received  for  pew  rents,  which  further 
assignment  is  to  be  registered  in  the  registry  of  the  diocese. 
But  this  is  not  to  be  done  in  any  case  where  such  surplus  pew 


(z)  3  Geo.  4,  c.  72,  s.  24. 

(a)  59  Geo.  3,  c.  134,  ss.  26,  27. 
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rents  have  been  invested  in  Government  securities  in  the  names 

trustees  for  the  purpose  of  forming  a  fund  for  the  building  or 
urchasing  a  house  of  residence  for  the  minister  ;  or  where  such 
surplus  pew  rents  have  been  charged  by  the  Commissioners  with 
the  payment  of  any  sums  of  money  borrowed  for  the  building 
&ny  church  or  chapel,  or  for  the  purchasing  any  site  for  the 
same,  and  defraying  all  expenses  relative  thereto,  and  in  keeping 
such  church  or  chapel  in  repair  (b). 

In  cases  where,  under  the  Church  Building  Acts  (c),  a  district  Pew  rents 
church  or  chapel  has  been  made  the  parish  church,  and  the  where  parish 
parish  church  has  been  made  the  district  church  or  chapel,  the  changed! 
Commissioners,  with  consent  of  the  bishop  of  the  diocese,  may 
make  provision  under  their  common  seal  for  the  maintenance 
of  the  minister  and  clerk  of  the  respective  churches  out  of  the 
pew  rents  of  either  of  such  churches. 

If  any  permanent  endowment,  to  the  satisfaction  of  the  Com-  Permanent 
missioners  and  the  bishop  of  the  diocese,  shall  be  made  in  ^^mfnt 
lieu  of  and  as  a  substitute  for  pew  rents  in  respect  of  any  church  rents!*  ( 
where  the  pew  rents  have  been  previously  fixed  by  the  Com- 
missioners, and  when  they  have  not  been  appropriated  under 
any  local  Act,  the  Commissioners  may,  with  consent  of  the 
bishop,  by  instrument  under  their  common  seal,  setting  forth 
the  nature  of  the  endowment,  and  that  it  was  made  for  this 
object,  order  and  declare  that  such  pew  rents  shall  cease  and 
determine,  and  the  same  shall  thereupon  cease  and  determine 
in  whole  or  in  part.     And  the  seats  or  pews  so  exempted  from 
rent  shall  thenceforth  be  at  the  disposal  of  the  churchwardens 
in  like  manner  as  the  seats  or  pews  of  an  ancient  parish  church  ; 
but  pew  rents  then  due  may  nevertheless  be  recovered  (d). 

In  churches  built  and  endowed  under  the  provisions  of  the  Pew  letting 
first  New  Parishes  Act,  bv  the  authority  of  the  Ecclesiastical  under  New 

v-si  •      •  •   .  T  .     Jrs-risiics  Acts. 

Commissioners,  there  was  no  provision  as  to  pew  rents.     It 

was  however  subsequently  provided,  that  it   shall   be   lawful 

for  the  Commissioners,  if  it  shall  appear  to  them  that  sufficient 

funds  cannot  be  provided  from  other  sources,  but  not  otherwise, 

with  the  consent  of  the  bishop  of  the  diocese  under  his  hand,  to 

order  and  declare  by  an  instrument  in  writing  under  their 

common  seal,  that  annual  rents  may  be  reserved  and  taken  in 

respect  of  any  pews  or  sittings  in  any  church  to  or  for  which  a 

district  may  hereafter  be  assigned  under  the  provisions  of  those 

Acts,  and  such  rents  shall  be  charged,  levied  and  taken  by  the 

churchwardens  for  the  time  being  of  such  church  after  a  rate 

or  scale  which  shall  be  specified  in  such  instrument,  and  the  Scale  of  rents. 

proceeds  not  otherwise  appropriated  by  law  shall  be  applied 

towards  the  repair  and  maintenance  of  the  church,  and  the 

maintenance  of  the  minister  and  the  services  thereof,  and  the 

endowment  of  such  church,  in  such  manner  as  shall  be  specified 

(b)  3  &  4  Viet.  c.  60,  s.  5. 

(c)  3  Geo.  4,  c.  72  ;  and  8  &  9  Viet.  c.  70,  s.  1. 

(d)  14  &  15  Viet.  c.  97,  s.  1. 
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in  such  instrument,  and  to  no  other  uses  :  provided  always, 
that  one-half  part  at  least  of  the  whole  number  of  pews  or 
sittings  in  such  church  shall  be  free  sittings,  and  that  it  shall 
be  shown  to  the  satisfaction  of  the  said  Commissioners  that  the 
said  free  sittings  will,  with  respect  to  position  and  convenience, 
be  as  advantageously  situated  as  those  for  which  a  rent  may 
be  fixed  and  reserved  (e). 

Upon  a  permanent  endowment  being  provided  for  any  church 
in  which  pew  rents  have  previously  been  authorised  to  be 
taken,  and  upon  such  endowment  being  approved  by  the 
Commissioners,  they  may  thereupon,  with  the  consent  of  the 
bishop  of  the  diocese,  make  an  equivalent  reduction  in  the  total 
amount  of  the  rents  authorised  to  be  taken  for  the  pews  or 
sittings  in  such  church,  if  the  same  shall  not  be  appropriated 
by  law  for  specific  purposes,  either  by  a  reduction  of  the  rate 
or  scale,  or  by  declaring  certain  specific  pews  or  sittings  there- 
tofore chargeable  with  the  rents  to  be  absolutely  free  :  provided 
that  if  any  sum  or  sums  of  money  have  been  borrowed  under  the 
authority  of  any  Act  of  Parliament  or  order  in  council,  upon 
the  security  of  pew  rents,  such  instrument  shall  not  take  effect 
until  after  the  repayment  of  all  sums  so  charged  or  chargeable. 

The  Commissioners,  with  the  like  consent  of  the  bishop,  may 
from  time  to  time  rescind  the  whole  or  any  part  of  the  provisions 
contained  in  any  such  instrument  which  may  be  in  iorce  ;  but 
no  alteration  affecting  the  emoluments  of  the  incumbent  of  any 
church  shall  take  effect  until  the  next  avoidance  of  the  benefice, 
unless  with  his  consent  in  writing  (/). 

The  Ecclesiastical  Commissioners  may  accept  a  church  site 
under  a  grant  or  conveyance  in  which  it  is  declared  that  the 
pews  and  seats  or  a  portion  thereof  are  not  to  be  let,  provided 
that  a  sufficient  endowment  of  not  less  than  100L  is  secured  to 
the  incumbent  where  all  the  seats  and  pews  are  free,  or  of  such 
amount  as  the  Commissioners  may  determine  where  a  portion 
only  of  the  seats  and  pews  are  to  be  free  (g). 

By  the  New  Parishes  Acts  and  Church  Building  Acts  Amend- 
ment Act,  1869  (h),  pews  and  sittings,  in  any  church  or  chapel, 
consecrated  or  unconsecrated,  may  be  surrendered  and  yielded 
up,  with  or  without  consideration,  either  altogether  or  separately, 
and  according  to  the  nature  and  interest  of  the  several  rights  and 
interests  therein,  to  the  bishop  of  the  diocese  wherein  such 
church  or  chapel  is  situate,  or  to  the  Ecclesiastical  Commis- 
sioners, who  are  respectively  authorised  to  accept  every  such 
surrender  (i).  Such  surrender  is  to  be  by  deed  to  which  the 
bishop  and  the  patron  or  patrons  are  to  be  parties,  and  the 
deed  is  to  be  registered  in  the  registry  of  the  diocese  (k).  Upon 


(e)  19  &  20  Viet.  c.  104,  s.  6. 

(/)  Ibid.  ss.  7,  8. 

(g)  35  &  36  Viet.  c.  49. 

(h)  32  &  33  Viet.  c.  94. 

(i)  Sect.  2. 

(k)  Sect.  3. 
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surrender  of  all  rights  and  powers  over  pews  or  sittings,  all  rights 
of  ownership  ipso  facto  determine  and  cease  (/)  ;  and  such  pews 
or  sittings  become  subject  to  the  same  laws,  as  to  rights  and 
property  therein,  as  the  pews  and  sittings  of  ancient  parish 
churches.  But  if  the  church  or  chapel  is  not  consecrated,  such 
pews  or  sittings  belong  absolutely  to  the  bishop  and  his  succes- 
sors, or  to  the  Ecclesiastical  Commissioners,  until  the  consecra- 
tion of  the  said  church  or  chapel,  and  from  and  after  the  con- 
secration the  right  of  the  bishop  or  Commissioners  shall  cease, 
and  the  pews  or  sittings  become  subject  to  the  same  laws  as  to 
all  rights  and  property  therein  as  the  pews  and  sittings  of  ancient 
parish  churches  (m). 

The  powers  and  provisions  contained  in  the  Act  as  to  pews  and 
sittings  apply  to,  mutatis  mutandis,  and  authorise  the  absolute 
transfer  and  conveyance  to  the  Commissioners  by  any  deed  or 
deeds  made  without  consideration,  and  executed  by  all  necessary 
parties  thereto,  of  the  freehold  of  any  chapel,  consecrated  or 
unconsecrated,  and  of  the  vaults  therein  or  thereunder,  which 
is  or  are  vested  in  any  person  or  persons  in  their  own  right  or  as 
trustees  or  trustee. of  such  church  or  chapel,  for  an  estate  in 
perpetuity.  If  such  church  or  chapel  is  unconsecrated  at  the 
time  of  transfer  and  conveyance,  the  freehold  remains  in  the 
Commissioners  until  consecration,  and  then,  ipso  facto,  becomes 
subject  to  the  same  laws  as  to  all  rights  and  property  therein  as 
the  pews  and  sittings  of  an  ancient  parish  church.  Upon  such 
a  surrender  all  rights  created  by  the  Act  of  Parliament,  deed, 
or  instrument  under  which  such  church  or  chapel  was  built, 
cease  and  determine,  but  no  rights  of  patronage  are  diminished 
or  in  anywise  affected  (n). 

Where  a  church  or  chapel  has  been  constituted  the  parish 
church  of  a  parish,  in  the  stead  of  the  ancient  parish  church, 
under  1  &  2  Viet.  c.  107,  s.  18  (o),  and  provision  has  been  made 
for  the  maintenance  of  the  ministers  and  clerks  of  the  respective 
churches,  or  either  of  them,  out  of  the  pew  rents  of  either  of 
such  churches,  the  Ecclesiastical  Commissioners  may,  with  the 
consent  of  the  bishop  and  of  every  patron  and  minister  affected 
thereby,  revoke  in  whole  or  part  or  in  any  way  alter  the  deed  or 
instrument  making  such  provision,  and  any  deed  or  instrument 
so  revoked  or  altered  shall  to  the  extent  of  such  revocation  or 
alteration  cease  to  be  in  force  and  become  of  no  effect  (p). 

(1)  32  &  33  Viet.  c.  94,  s.  3. 

(m)  Sects.  4,  5. 

(n)  Sects.  6,  7. 

(o)  The  Church  Building  Act,  1838. 

(p)  47  &  48  Viet,  c.  65,  s.  4. 
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CHAPTEE  IV. 


What  goods 
formerly 
to  be  pro- 
vided at  the 
charge  of  the 
parish. 


Ornaments  of 
the  church, 
&c.,  when 
finally  settled. 


OF  THE  GOODS,  UTENSILS,  AND  ORNAMENTS  OF  THE  CHURCH. 

HAVING  considered  generally  the  right  to  the  use  of  the  church 
by  the  parishioners,  and  the  law  relating  to  the  fixtures  which 
have  been  placed  there  for  their  better  accommodation,  we  come 
now  to  speak  of  the  goods  and  ornaments  which  are  necessary 
for  the  decent  celebration  of  divine  service,  and  for  the  better 
instruction  of  the  people  resorting  thereto. 

It  seems  that,  from  time  immemorial,  all  such  goods  were  to  be 
provided  at  the  charge  of  the  parish  (a}  ;  and  previous  to  the 
Reformation  these  were  much  more  numerous  than  at  present ; 
a  list  of  which  we  subjoin,  as,  although  now  obsolete,  it  exhibits 
an  illustration  of  the  form  of  worship  and  the  ceremonial  of 
those  days  : — a  legend  ;  an  antiphonar  ;  a  grail  ;  a  psalter  ; 
a  troper  ;  an  ordinal  ;  a  missal ;  a  manual  ;  the  principal 
vestment,  with  a  chasuble  ;  a  dalmatic  ;  a  tunic  with  a  choral 
cope  and  all  its  appendages  ;  a  frontal  for  the  great  altar  with 
three  towels  ;  three  surplices  ;  one  rochet  ;  a  cross  for  proces- 
sions ;  a  cross  for  the  dead  ;  a  censer  ;  a  lanthorn  ;  a  handbell 
to  be  carried  before  the  body  of  Christ  in  the  visitation  of  the 
sick  ;  a  pix  for  the  body  of  Christ  ;  a  decent  veil  for  Lent  ; 
banners  for  the  rogations  ;  a  vessel  for  the  blessed  water  ;  an 
osculatory  ;  a  candlestick  for  the  taper  at  Easter  ;  a  font  with  a 
lock  and  key  ;  the  images  in  the  church  ;  the  chief  image  in  the 
chancel  (that  is,  the  saint  to  whom  the  church  is  dedicated),  and 
the  images  in  the  glass  windows  (6). 

There  are  many  of  these  terms  which  would  require  a  longer 
explanation  than  would  be  consistent  with  the  object  of  this 
work  in  speaking  of  things  obsolete.  It  will  be  obvious,  how- 
ever, that  the  things  here  enumerated  were  not  applicable  to 
the  reformed  religion  ;  an  alteration  consequently  took  place, 
and  the  goods  and  ornaments  of  the  church  were  settled  by 
authority  of  Parliament  in  the  year  1548,  the  second  year  of 
the  reign  of  Edward  VI.  This  settlement  having  been  disturbed 
in  the  reign  of  Mary,  was  confirmed  immediately  upon  the 
accession  of  Elizabeth  ;  and  by  the  second  Act  passed  in  her 
reign  (c),  it  is  enacted,  that  such  ornaments  of  the  church  and  of 
the  minister  thereof  shall  be  retained  and  used  as  were  in  the 
Church  of  England,  by  authority  of  Parliament,  in  the  second 
year  of  the  reign  of  King  Edward  VI.,  until  other  order  shall 
be  therein  taken  by  the  authority  of  the  Queen's  Majesty,  with 

(a)  See  directions  in  Canons  20,  58,  70,  80,  82,  99,  &c. 

(6)  1  Burn  E.  L.  375,  "  Church."     The  list  is  taken  from  a  constitution  of  Arch- 
bishop Winchelsey  set  out  in  Lyndw.  251. 
(c)  1  Eliz.  c.  2. 
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the  advice  of  her  Commissioners  appointed  and  authorised  under 
the  great  seal  of  England  for  causes  ecclesiastical,  or  of  the 
Metropolitan  of  this  realm.  Pursuant  to  this  last  clause  the 
Queen,  in  the  third  year  of  her  reign,  granted  a  commission  to 
the  Archbishop  and  three  others  to  reform  the  disorders  of  the 
chancels,  and  to  add  to  the  ornaments  of  them  by  ordering  the 
Commandments  to  be  placed  at  the  east  end.  These  "  disorders  " 
were  such  as  had  been  introduced  during  the  reign  of  Mary,  all 
which  were  probably  reformed  by  the  Commissioners  ;  and  the 
rubric  before  the  Order  for  Morning  Prayer  reads,  "  And  here  is 
to  be  noted,  that  such  Ornaments  of  the  Church,  and  of  the 
Ministers  thereof,  at  all  Times  of  their  Ministration,  shall  be 
retained,  and  be  in  use,  as  were  in  this  Church  of  England,  by 
the  Authority  of  Parliament,  in  the  Second  Year  of  the  Reign 
of  King  Edward  the  Sixth."  The  construction  of  this  rubric  Decision  of 
has  been  fully  considered,  and  the  following  propositions  have  Privy 
been  laid  down  and  affirmed  by  the  Privy  Council  : — 

1.  That  the  words  "  Authority  of  Parliament  "  in  the  rubric 
refer  to  and  mean  the  Act  of  Parliament  2  &  3  Edw.  VI.  c.  1, 
giving    parliamentary    effect    to    the    first    Prayer    Book    of 
Edward  VI.,  and  do  not  refer  to  or  mean  canons,  or  royal 
injunctions,  having  the  authority  of  Parliament,  made  at  an 
earlier  period. 

2.  That  the  term  "  ornaments  "  in  the  rubric;  means  those 
articles,  the  use  of  which,  in  the  services  and  ministrations  of 
the  Church,  is  prescribed  by  that  Prayer  Book. 

3.  That  the  term  "  ornament?  "  is  confined  to  these  articles  (d). 

4.  That  though  there  may  be  articles  not  expressly  mentioned 
in  the  rubric,  the  use  of  which  would  not  be  restrained,  they 
must  be  articles  which  are  consistent  with,  and  subsidiary  to, 
the  services  ;  as  an  organ  for  the  singing,  a  credence  table  from 
which    to    take   the  sacramental  bread  and  wine,  cushions, 
hassocks,  &c.  (e). 

Such  goods  and  ornaments  are  the  following,  all  which  it  Necessary 
appears  are  deemed  necessary  for  the  service  of  the  Church  : —  g^fmen?s 

A  convenient  and  decent  table  for  the  celebration  of  the  holy  °ma 
communion,  to  be  kept  and  repaired  from  time  to  time  in  a 
decent  and  seemly  manner,  and  covered  in  time  of  divine  service 
with  a  carpet  of  silk  or  other  decent  stuff  (/  ),  thought  meet  by 
the  ordinary  of  the  place,  and  with  a  fair  (g)  linen  cloth  at  the 
time  of  the  ministration  (h),  as  becometh  that  table,  and  so 
stand,  saving  when  the  said  holy  communion  is  to  be  adminis- 

(d)  In  dealing  with  the  funds  of  an  ancient  charity  the  word  "  ornaments  "  is  not 
necessarily  so  limited  ;  see  In  re  Palatine  Estate  Charity  (1888),  39  Ch.  D.  54. 

(e)  Liddell  v.  Beal  (No.  1  andA'o.  2)  (1857-60),  Moore's  Special  Report ;  14  Moo., 
P.  C.  7;  Martin  v.  Macknnochie  (No.  1)  (1868),  L.  R.,  2  P.  C.  365,  at  p.  390. 

(/)  The  wide  interpretation  of  this  word  in  St.  Luke's,  Chelsea  (Rector)  v.  Wheeler, 
[1904]  P.  257,  is  not  likely  to  be  followed. 

(g)  The  rubric  adds  "  white." 

(h)  See  generally  Liddell  v.  Beal  (No.  1),  Moore's  Special  Report;  Elphw- 
stone  v  Purchas  (1870),  L.  R.,  3  A.  &  E.  66  ;  and  Sievekingv.  Kingsford(lSQQ),  36 
L.  J.,  Eccl.  1. 


400 


OF    THE    GOODS,    UTENSILS, 


Roman  Catho- 
lic altars  of 
stone  in  this 
country  for- 
merly fixed 
and  immov- 
able. 


tered.  At  such  time  the  same  shall  be  placed  in  so  good  sort 
within  the  church  or  chancel,  as  thereby  the  minister  may  be 
more  conveniently  heard  of  the  communicants  in  his  prayer 
and  administration,  and  the  communicants  also  more  con- 
veniently, and  in  more  number,  may  communicate  with  the 
said  minister  (i). 

The  table  was,  at  the  time  of  the  Reformation,  ordered  to  be 
substituted  for  the  altar  which  had  been  erected  and  used  in  the 
Roman  Catholic  times.  The  Roman  Catholic  altar  was  of  stone, 
fixed  and  immovable,  and  generally  in  the  form  of  the  tombs  of 
the  martyrs  (k).  In  the  second  Prayer  Book  of  Edward  VI.  the 
word  table  is  substituted  for  altar,  and  it  is  there  said,  "  The 
table,  having  at  the  communion  time  a  fair  white  linen  cloth 
upon  it,  shall  stand  in  the  body  of  the  church  or  in  the  chancel, 
where  morning  and  evening  prayer  be  appointed  to  be  said." 
This  second  Prayer  Book  was  set  forth  in  1552,  but  two  years 
before  .that  time  the  following  injunction  had  been  issued  by 
Bishop  Ridley  in  his  visitation  of  the  diocese  of  London  : 
"  Whereas  in  divers  places  some  use  the  Lord's  board  after  the 
form  of  a  table,  and  some  as  an  altar,  whereby  dissension  is 
perceived  to  arise  among  the  unlearned,  therefore  wishing  a 
godly  unity  to  be  observed  in  all  our  diocese,  and  for  that  the 
form  of  a  table  may  more  move  and  turn  the  simple  from  the 
old  superstitious  opinions  of  the  popish  mass  (I),  and  to  the  right 
use  of  the  Lord's  Supper,  we  exhort  the  curates,  churchwardens 
and  quest  men  here  present,  to  erect  and  set  up  the  Lord's  board 
after  the  form  of  an  honest  table  decently  covered,  in  such  place 
of  the  quire  or  chancel  as  shall  be  thought  most  meet  in  their 
discretion  and  agreement,  so  that  the  ministers,  with  the  com- 
municants, may  have  their  place  separated  from  the  rest  of  the 
people,  and  to  take  down  and  abolish  all  other  altars  or  tables." 
Arid  subsequently,  in  the  same  year,  orders  in  council  were  sent 
to  every  bishop  charging  and  commanding  them,  for  the 
avoiding  all  matters  of  further  contention  and  strife  for  the 
standing  or  taking  away  of  the  altars,  to  give  substantial  orders 
throughout  their  dioceses  that,  with  all  due  diligence,  all  the 
altars  in  every  church  or  chapel,  as  well  in  places  exempted 
as  not  exempted,  be  taken  down  and  instead  of  them  a  table 
to  be  set  up  in  some  convenient  part  of  the  chancel  within  every 
such  church  or  chapel,  to  serve  for  the  ministration  of  the 
blessed  communion.  During  the  short  reign  of  Mary,  the 
Roman  Catholic  altars  were  re-established.  But  in  the  injunc- 
tions issued  by  Queen  Elizabeth  it  is  directed  that  the  holy  table 
be  decently  made  and  set  up  in  the  place  where  the  altars  stood. 
And  it  is  further  directed,  that  after  the  communion  done  from 
time  to  time,  the  same  holy  table  is  to  be  placed  where  it  stood 
before.  Among  the  constitutions  and  canons  of  1571,  which, 

(i)  Canon  82. 

(k)  See  authorities  referred  to  by  Sir  H.  Jenner  Fust  in  Faulkner  v.  Lilchfield 
(1845),  1  Rob.  Eccl.  210  et  seq. 

(I)  See  Liddett  v.  Seal  (No.  1)  (1857),  Moore's  Special  Report. 
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though  approved  by  the  convocation,  never  received  the  royal 
assent,  is  one  which  contains  these  words  : — "  Mditui  curabunt 
mensam  ex  asseribus  composite  junctam  quce  administrationi 
sacrosanctce  communionis  inserviet."  After  which  came  the 
canons  of  1603,  the  82nd  of  which  is  given  above. 

The  change,  therefore,  in  this  respect  at  the  Reformation  Changed  at 
appsars  to  have  been  from  an  altar  made  of  stone,  fixed  and  theReforma- 
immovable,  to  a  table  made  of  wood,  not  fixed,  and  movable,   stone  to^ood 
Accordingly,  although  there  are  or  have  been  placed  in  churches  and  made 
or  chapels  exempt  from  the  jurisdiction  of  the  ordinary  com-  movable. 
munion  tables  made  wholly  or  partly  of  stone  or  marble  and 
not  movable  (m),  and  although  similar  tables,  dating  back  to 
early  times,  have  been  allowed  to  remain  in  parish  churches  (n),  it 
has  been  laid  down  by  the  Privy  Council  (o),  approving  the  judg- 
ment of  Sir  H.  Jenner  Fust  (p),  that  an  immovable  stone  structure 
is  not  a  communion  table  within  the  meaning  of  the  canons  and 
the  rubrics,  which  require  a  movable  table  of  wood  (</). 

The  raising  of  the  communion  table  above  the  floor  of  the  May  be  raised 
chancel  is  permissible  provided  there  is  no  danger  of  its  leading  above  floor- 
to  superstitious  usages  (r),  and  access  is  given  to  the  north  side 
for  the  celebrant  (s). 

In  many  cathedrals  second  communion  tables  of  long  stand-  Second  com- 
ing are  to  be  found.  The  considerations  involved  in  connection  munion 
with  the  provision  of  a  second  communion  table  in  a  church 
have  been  fully  set  out  by  Sir  L.  Dibdin,  Dean  of  the  Arches  (t)  : 
(i  I  come  to  the  conclusion  that  a  second  holy  table  is  not 
prohibited,  and,  if  introduced  with  the  sanction  of  the  ordinary 
by  means  of  a  faculty,  is  a  legal  fitting  in  a  church.  The 
circumstances  which  warrant  such  a  faculty  and  the  structural 
and  other  arrangements  which  should  be  made  in  any  particular 
church  when  a  second  holy  table  is  sanctioned  are  matters  to 
be  decided  by  the  authority  granting  the  faculty  in  each  case  (u). 
It  has  been  laid  down  in  some  cases  that  the  portion  of  the 
church  in  which  a  second  holy  table  is  situated  must  be  parti- 
tioned off  from  the  rest  of  the  church  (x).  This,  no  doubt,  is 

(ra)  E.g.,  Westminster  Abbey  and  Eton  College. 

(n)  See  Hayes  (Hector)  v.  Fulford,  [1910]  P.  18,  at  p.  21. 

(o)  Liddell  v.  Beat  (No.  1)  (1855-7),  Moore's  Special  Report,  followed  in  Hayes 
(Rector)  v.  Fulford,  supra. 

(p)  Faulkner  v.  Litchfield  (1845),  1  Rob.  Eccl.  210.  The  judgment  contains  a. 
full  review  of  the  history  and  law  on  this  subject. 

(q)  Departures  from  the  law  thus  laid  down  have  been  sanctioned  in  St.  Luke's, 
Chelsea  (Rector)  v.  Wheeler,  [1904]  P.  257,  and  In  re  St.  Mary,  Madingley,  [1910] 
P.  23  (n.),  q.v. 

(r)  Wimbledon  (Vicar)  v.  Eden,  [1908]  P.  167;  St.  Andrew's,  Haverstock  Hill 
(1909),  25  T.  L.  R.  408;  Bradford  v.  Fry  (1878),  4  P.  D.  93. 

(s)  Hendon  Parish  Church  (1912),  28  T.  L.  R.  438;  Wimbledon  (Vicar)  v.  Eden, 
supra. 

(0  In  re  St.  James  the  Great,  Buxton,  [1907]  P.  368,  overruling  In  re  St.  George. 
NeM-castle-on-Tyne,  [1907]  P.  381  n. 

(u)  E.g.,  likelihood  or  unlikelihood  of  improper  use,  convenience  of  parishioners, 
and  saving  of  expense  in  heating  and  lighting  where  there  are  small  congregations 
for  early  communion  and  daily  services  in  a  large  church. 

(x)  Cf .  St.  Peter's,  Eaton  Square  (  Vicar)  v.  Parishioners,  [1894]  P.  350  ;  In  re 
St.  Mark's,  Marylcbone,  [1898]  P.  114. 

c.  26 
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often,  perhaps  generally,  a  desirable  arrangement,  but  I  do  not 
think  it  affects  the  question  of  the  legality  of  a  second  holy 
table,  or  can  be  treated  as  an  essential  condition  to  its  lawful 
existence.  ...  I  am  far  from  saying  that  a  faculty  for  a 
second  holy  table  should  be  granted  in  all  cases  in  which  it  is 
applied  for.  It  is  obvious  that  it  might  be  desired  and  might  be 
used  for  purposes  as  mischievous  as  those  which  the  authorities 
in  the  sixteenth  century  sought  to  discourage.  But  it  must  be 
borne  in  mind  that  although  faculties  for  second  holy  tables 
have  been  very  frequently  granted  in  many  dioceses  during  the 
last  twenty  years,  and  second  holy  tables  in  large  churches  for 
week-day  services  and  early  celebrations  have  become  common, 
instances  of  their  misuse  appear  to  be  exceedingly  rare  (y}. 
They  have  been  used  in  nearly  all  cases  simply  as  a  practical 
means  of  securing  the  object  aimed  at  by  the  82nd  Canon  of 
1603,  which  requires  the  holy  table  so  to  be  placed  that  '  the 
minister  may  be  more  conveniently  heard  of  the  communicants 
in  his  prayer  and  the  administration,'  and  they  may  more 
conveniently  communicate  with  the  minister  "  (z). 

Before  passing  to  the  other  necessary  goods,  utensils  and 
ornaments  of  the  church  it  is  convenient  to  deal  with  the 
various  articles  which  are  not  necessary,  but  are  closely  con- 
nected with  the  communion  table,  and  to  consider  the  decisions 
as  to  the  legality  or  illegality  of  these.  Endeavour  has  been 
made  to  set  out  shortly  the  grounds  for  the  decisions  ;  but  for  a 
fuller  exposition  of  the  reasons  the  lengthy  judgments  in  the 
several  cases  require  to  be  studied  (a). 

A  credence  table,  or  small  side  table  on  which  the  bread  and 
wine  are  placed  before  consecration,  is  not  an  unlawful  orna- 
ment, its  use  being  merely  subsidiary  to  that  of  the  communion 
table  (b). 

A  reredos,  provided  it  is  an  architectural  feature  and  is  not 
likely  to  lead  to  superstitious  reverence,  is  lawful  (c).  But  a 
baldacchino,  or  canopy  over  the  communion  table  (generally 
standing  apart  from  the  east  end),  has  been  held  not  to  be  an 
architectural  decoration,  but  an  unlawful  ornament  (d). 

(y)  In  St.  Anne's,  Limehouse  (Rector)  v.  Parishioners,  [1901]  P.  73,  the  court 
reserved  the  right  to  order  the  removal  of  the  second  holy  table  if  unlawful  or 
unsanctioned  ornaments  or  services  were  introduced  ;  and  in  St.  Michael,  Bromley 
(1908),  25  T.  L.  R.  95,  a  third  table  in  the  aisle  used  for  eucharistic  services  for 
children  was  ordered  to  be  removed. 

(z)  Faculties  original  or  confirmatory  have  issued  in  the  following  reported  cases  : 
— In  re  Holy  Trinity  Church,  Stroud  Green  (1887),  12  P.  D.  199  ;  St.  Peter's,  Eaton 
Square  (Vicar)  v.  Parishioners,  [1894]  P.  350  ;  In  re  St.  Mark's,  Marykbone,  [1898] 
P.  114;  St.  Anne's,  Limehouse  (Rector)  v.  Parishioners,  [1901]  P.  73;  Paignton 
(Vicar)  v.  All  having  Interest,  [1905]  P.  Ill;  St.  Michael,  Bromley  (1908),  25 
T.  L.  R.  95  ;  St.  Andrew's,  Haverstock  Hill  (1909),  25  T.  L.  R.  408. 

(a)  Some  of  the  considerations  are  dealt  with  post,  Chap.  VI.,  p.  426,  "  Faculties." 

(6)  Liddett  v.  Seal  (No.  1)  (1855-7),  Moore's  Special  Report. 

(c)  In  re  St.  Lawrence,  Pittington  (1879),  5  P.  D.  131  ;  Phillpotts  v.  Boycl  (1875), 
L.  R.,  6  P.  C.  435 ;  St.  John,  Pendkbury  ( Vicar)  v.  Parishioners,  [1895]  P.  178  ;  In  re 
St.  Mark's,  Marylebone,  [1898]  P.  114  ;  cf.  E.  (Allcroft)  v.  Bishop  of  London  (1889- 
91),  24  Q.  B.  D.  213  ;  [1891]  A.  C.  666. 

(d)  White  v.  Bowron  (1873),  L.  R.,  4  A.  &  E.  207,  followed  with  hesitation  Gros- 
venor  Chapel,  South  Audky  Street  (1913),  29  T.  L.  R.  286. 
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A  tabernacle  for  the  reservation  of  the  holy  sacrament  is  Tabernacle, 
illegal  (e). 

A  retable,  or  ledge  of  wood  fixed  on  or  near  the  back  of  the  Retable. 
communion  table,  is  not  a  superstitious  ornament  or  contrary 
to  law  (/). 

Crosses,  as  distinguished  from  crucifixes,  have  been  in  use  as  Crosses  as 
ornaments  of  churches  from  the  earliest  periods  of  Christianity,  distinguished 
and  when  used  as  mere  emblems  of  Christian  faith,  and  not  as 
objects  of  superstitious  reverence,  they  may  still  lawfully  be 
erected  as  architectural  decorations  of  churches  (g)  ;    but  a 
cross  which  is  or  appears  to  be  an  integral  part  of  the  structure 
of  the  communion  table  is  not  legal,  whether  the  cross  is  in  fact 
movable  or  fixed,  and  whether  it  is  in  fact  upon  the  communion 
table  or  retable  (h). 

The  placing  of  candlesticks  upon  the  communion  table  or  Candles, 
retable  may  be  sanctioned  and  their  permanent  retention  there 
has  been  allowed  on  the  ground  of  convenience  (i).  The 
lighting  of  candles  for  the  purpose  of  giving  light  is  lawful,  but 
the  use  of  candles  or  any  other  lights  for  ceremonial  or  super- 
stitious purposes  in  any  part  of  the  church  is  forbidden  (k). 
The  placing  of  two  lighted  candles  on  the  communion  table  or 
retable  during  the  celebration  of  Holy  Communion,  when  such 
candles  were  not  wanted  for  the  purpose  of  giving  light,  was 
held  by  the  Privy  Council  to  be  unlawful,  whether  as  a  ceremony 
or  as  an  ornament  or  as  subsidiary  to  the  service  (I).  This 
finding  was  dissented  from  by  the  Archbishop  of  Canterbury  in 
Read  v.  Bishop  of  Lincoln  (m)  ;  on  appeal  to  the  Privy  Council 
in  this  case  their  Lordships  intimated  that  it  would  be  matter 
for  grave  consideration  how  far  new  materials  for  consideration 
had  been  afforded  since  the  earlier  decision  on  the  same  subject, 
though  they  did  not  find  it  necessary  to  decide  the  point  (n). 

Vases  for  flowers  are  permitted  on  the  communion  table  (o).  Vases. 

(e)  Davey  v.  Hinde,  [1901 J  P.  95,  at  p.  121,  [1903]  P.  221,  at  p.  236 ;  Kensit  v. 
St.  Ethelburga,  Bishopsgate  Within  (Rector),  [1900]  P.  80,  at  p.  103  ;  and  see  In  re 
St.  Mark's,  Marylebone,  [1898]  P.  114. 

(/)  Liddell  v.  Beal,  supra,  followed  St.  Andrew's,  Haverstock  Hill  (1909),  25 
T.  L.  R.  408. 

(g)  Liddell  v.  Beal,  supra,  at  p.  175. 

(h)  Liddell  v.  Beal,  supra  ;  Durst  v.  Masters  (181 6),  1  P.  D.  373  ;  cf.  St.  Andrew's, 
Haverstock  Hill,  (1909),  25  T.  L.  R.  408  ;  but  see  Wimbledon  (Vicar,  etc.)  v. 
Eden.  [1908]  P.  167,  in  which  the  above  cases  were  discussed  and  a  cross  was 
sanctioned,  and  Tetbury  (Vicar)  v.  Churchwardens  (1885),  [1892]  P.  271  (n.).  It  is 
not  thought  that  the  judgments  in  the  Privy  Council  can  be  taken  to  condemn  the 
crosses,  usually  of  metal,  commonly  placed  on  communion  tables  during  services. 

(i)  St.  Paul,  Camden  Square  (1897),  14  T.  L.  R.  85,  156  ;  St.  Andrew's,  Haverstock 
Hill  (1909),  25  T.  L.  R.  408  ;  Tetbury  (Vicar)  v.  Churchwardens,  supra ;  Wimbledon 
(Vicar,  etc.)  v.  Eden,  supra. 

(k)  "  There  is  a  clear  and  obvious  distinction  between  the  presence  in  the  church 
of  things  inert  and  unused  and  the  active  use  of  the  same  things  as  a  part  of  the 
administration  of  a  sacrament  or  of  a  ceremony  "  :  Martin  v.  Mackonochie  (No.  1) 
(1868),  L.  R.,  2  P.  C.  365,  at  p.  387  ;  Sumner  v.  Wix  (1870),  L.  R.,  3  A.  &  E.  58  ; 
cf.  Davey  v.  Hinde,  [1901]  P.  95,  [1903]  P.  221 ;  St.  Andrew's,  Haverstock  Hill, 
supra;  Bishop  of  Oxford  v.  Henly ;  [1907]  P.  88;  Gore-Booth  v.  Bishop  of 
Manchester,  [1920]  2  K.  B.  412,  419. 

(I)  Martin  v.  Mackonochie,  supra. 

(m)  [1891]  P.  9,  at  p.  74. 

(n)  Read  v.  Bishop  of  Lincoln,  [1892]  A.  C.  644,  at  p.  666. 

(o)  Elphinstone  v.  Purchas  (1870),  L.  R.,  3  A.  &  E.  66. 
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Hangings  on  the  east  wall  behind  the  communion  table 
(sometimes  called  dorsals  or  dossals)  are  legal  provided  they 
permit  of  the  northerly  position  and  do  not  obscure  the  Ten 
Commandments  (p). 

The  use  of  a  sacring  or  sanctus  bell  is  illegal,  whether  it  be  a 
handbell  (q)  or  one  of  the  bells  in  the  tower  (r). 

In  addition  to  the  communion  table,  the  following  are  the 
goods,  utensils,  and  ornaments  deemed  necessary  for  the  service 
of  the  church  : — 

A  comely  and  decent  pulpit,  to  be  set  up  in  a  convenient 
place  within  the  church  by  the  discretion  of  the  ordinary,  and 
to  be  there  seemly  kept  for  the  preaching  of  God's  word  (.§). 

A  convenient  seat  for  the  minister  to  read  service  in  (t). 

A  decent  and  comely  surplice  with  sleeves,  to  be  worn  by 
every  minister  saying  the  public  prayers,  or  administering  the 
sacrament  or  other  rites  of  the  Church  ;  and  if  any  question 
arise  touching  the  decency,  matter  or  comeliness  thereof,  the 
same  shall  be  decided  by  the  discretion  of  the  ordinary  (u). 
The  minister,  while  officiating  at  the  Holy  Communion,  is  not 
permitted  to  wear  a  chasuble  (v),  alb,  cope,  tunicle,  amice  or 
maniple,  stole  or  girdle,  save  that  the  cope  may  be  worn  in 
ministering  the  Holy  Communion  on  high  feast  days,  in  cathedrals 
and  collegiate  churches  (v).  Such  ministers  as  are  graduates 
are  to  wear  upon  their  surplices  such  hoods  as  by  the  orders  of 
the  universities  are  agreeable  to  their  degrees,  which  no  minister 
shall  wear  being  no  graduate  under  pain  of  suspension.  But 
such  ministers  as  are  not  graduates  may  wear  instead  of  hoods 
some  decent  tippet  of  black  so  it  be  not  silk  (x).  The  wearing 
of  the  biretta  is  probably  illegal  (y).  In  all  other  ministrations 
the  minister  is  required  to  use  a  surplice  (z),  save  that  the  use  of 
the  black  gown  in  the  pulpit  is  not  illegal,  being  sanctioned  by 
the  continuous  usage  of  centuries  uncontrolled  by  positive  law 
or  judicial  decision  (a). 

A  font  of  stone  in  every  church  and  chapel  where  baptism  is 

(p)  In  re  St,  Mark's,  Marykbone,[1898]  P.  1 14  ;  Wimbledon  ( Vicar,  etc.)  v.  Eden, 
supra  ;  St.  Andrew's,  Haverstock  Hill,  supra  (curtains  or  blinds  must  not  interfere 
with  the  light  from  the  windows) ;  Hendon  Parish  Church  (1912),  28  T.  L.  R.  438. 

(q)  Elphinstone  v.  Purchas  (1870),  L.  R.,  3  A.  &  E.  66,  at  p.  98  ;  Markhnmv. 
Shirebrook  Overseers,  [1906]  P.  239. 

(r)  St.  John  the  Evangelist,  Ckvcdon  (  Vicar)  v.  All  having  Interest,  [1909]  P.  6. 

(s)  Canon  83.  As  to  a  crucifix  over  the  pulpit,  see  Markham  v.  Shirebrook  Over- 
seers, [1906]  P.  139,  at  p.  260,  and  post,  p.  408. 

(t)  Canon  82. 

(u)  Canon  58. 

(v)  Elphinstone  v.  Purchas,  supra  ;  Hebbert  v.  Purchas  (1871),  L.  R.,  3  P.  C.  605 ; 
Rifcdale  v%  Clifton  (No.  2)  (1877),  2  P.  D.  276:  but  see  Gore-Booth  v.  Bishop  of 
Manchester,  [1920]  2  K.  B.  412,  423. 

(x)  Canon  58.  There  is  a  slight  apparent  variance  between  this  canon  and  the 
statute  law  arising  out  of  the  reference  to  the  Prayer  Book  established  by  the 
authority  of  Parliament  in  2  Edw.  6  contained  in  the  rubric  before  the  order  for 
morning  and  evening  prayer.  The  subject  is  more  fully  dealt  with  in  the  earlier 
editions  of  this  book,  but  the  canonical  practice  is  now  almost  universal. 

(y)  Hebbert  v.  Purchas  (1871),  L.  R.,  3  P.  C.  605 ;  cf.  Enraght  v.  Lord  Pcnzance 
(1881),  6  Q.  B.  D.  376,  7  App.  Cas.  240. 

(z)  Hebbert  v.  Purchas  (1871),  L.  R.,  3  P.  C.  605  ;  Martin  v.  Mackonochie  (No.  2) 
(1874),  L.  R.,  4  A.  &  E.  279  ;  Ridsdale  v.  Clifton  (No.  2)  (1877),  2  P.  D.  276. 

(a)  In  re  Robinson,  Wright  v.  Tugwell,  [1897]  1  Ch.  85. 
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be  ministered,  the  same  to  be  set  in  the  ancient  usual  places, 
in  which  only  font  the  minister  shall  baptize  publicly  (6). 

A  strong  chest,  with  a  hole  in  the  upper  part  thereof,  having 
three  keys,  of  which  one  shall  remain  in  the  custody  of  the 
parson,  vicar  or  curate,  the  other  two  in  the  custody  of  the 
churchwardens  for  the  time  being  ;  which  chest  they  shall  set 
and  fasten  in  the  most  convenient  place,  to  the  intent  that  the 
parishioners  may  put  into  it  their  alms  for  their  poor  neighbours, 
which  alms  and  devotions  of  the  people  the  keepers  of  the  keys 
shall,  yearly,  quarterly,  or  oftener  as  need  requireth,  take  out  of 
the  chest  and  distribute  the  same  in  the  presence  of  most  of  the 
parish,  or  six  of  the  chief  of  them,  to  be  truly  and  faithfully 
delivered  to  their  most  poor  and  needy  neighbours  (c). 

A  decent  basin,  in  which  the  deacons,  churchwardens  or  other 
fit  persons,  are  to  receive  the  alms  for  the  poor,  and  other  devo- 
tions for  the  people,  whilst  the  sentences  of  the  offertory  are  in 
reading  (d). 

The  chalice,  or  cup  for  the  wine,  to  be  used  at  the  Holy 
Communion,  or  more  than  one  cup  if  necessary  ;  which  wine 
is  to  be  brought  to  the  communion  table  in  a  clean  arid  sweet 
standing  pot  or  stoup  of  pewter,  if  not  of  purer  metal  (e). 

A  bell  to  ring  to  church,  and  to  toll  at  funerals,  with  the 
ropes  ( /  )  ;  but  no  more  than  one  bell  appears  to  be  necessary. 
The  bell  cannot  be  rung  against  the  express  wish  of  the  incum- 
bent (g). 

A  bier  for  the  dead  (k). 

A  Bible  of  the  largest  volume  (i). 

The  Book  of  Common  Prayer  and  the  Books  of  Homilies 
allowed  by  authority  (i). 

A  parchment  book,  wherein  shall  be  written  the  day  and  year 
of  every  christening,  wedding  and  burial  within  the  parish  ;  and 
for  the  safe  keeping  thereof,  the  churchwardens  shall  provide 
one  sure  coffer  with  three  locks  and  keys,  whereof  one  to 
remain  with  the  minister,  and  the  other  two  with  the  church- 
wardens severally  (k). 

A  table  of  degrees  of  marriage  prohibited,  which  is  to  be 
publicly  set  up  in  every  church  (/). 

(b)  Canon  8 1 . 

(c)  Canon  84. 

(d)  Rubric. 

(e)  Canon  20  ;  Lyndw.  252.     As  to  the  circumstances  in  which  the  sale  of 
communion  plate  will  be  sanctioned  by  faculty,  see  In  re  St.  Mary's,  Northolt, 
In  re  St.  George' s-in-the- East,  [1920J  P.  97  ;  and  see  a  case  in  which  an  incumbent 
was  deprived  lor  conversion  of  such  plate  :  The  Times,  January  16th  and  27th,  1920. 

(/)  Lyndw.  250  ;  Pearce  and  Hughes  v.  Rector  of  Clapham  (1795),  3  Hagg.  10, 
16  ;  and  see  Fowke  v.  Berington,  [1914]  2  Ch.  308,  347. 

(g)  Daunt  v.  Crocker  (1867),  L.  R.,  2  A.  &  E.  41 ;  and  see  Sanctus  Bell,  p.  404. 

(h)  Lyndw.  252. 

(?)  Canon  80. 

(k)  Canon  70.  As  to  the  obligations  with  regard  to  the  keeping  of  registers  of 
baptisms,  banns,  marriages,  and  burials,  see  po?t  under  these  heads.  "  The  Log 
of  the  Mayflowert"  which  contained  entries  of  the  births,  marriages,  and  deaths 
of  many  of  the  first  settlers  in  New  England  and  their  immediate  descendants, 
was  upon  terms  directed  to  be  delivered  out  of  the  custody  of  the  officials  of  the 
see  of  London  to  the  Ambassador  of  the  United  States  of  America,  [1897J  P.  208. 

(1)  Canon  99  ("  Archbishop  Parker's  Table  ''). 


Alms  chest. 


Alms  basin. 


Chalice. 


Bell. 


Bier. 

Bible. 
Prayer  Book. 

Register 


Table  of 

prohibited 

decrees. 


406 


OF   THE   GOODS,    UTENSILS, 


The  Ten  Com- 
mandments. 


Chosen 
sentences. 


Inscriptions. 


Goods,  &c., 
which  are  not 
necessary. 


Armour  and 

regimental 

colours. 


Chancel 
screen  and 
gates. 


The  Ten  Commandments,  which  are  to  be  set  up  on  the  east 
end  of  every  church  or  chapel,  where  the  people  may  best  see  or 
read  them  (m).  But  as  it  is  very  possible  that  in  many  churches 
they  could  not  easily  be  read  or  seen  by  the  people  if  set  up  at  the 
east  end,  they  may  be,  as  they  frequently  are,  set  up  elsewhere  in 
the  body  of  the  church,  where  they  may  more  easily  be  read  (n). 

Chosen  sentences  are  also  directed  to  be  written  upon  the 
walls  in  convenient  places,  and  these  most  frequently  are  the 
Lord's  Prayer,  the  Apostles'  Creed,  &c.  (o).  The  legality  of 
all  inscriptions  in  churches  and  churchyards  wherever  placed, 
e.g.,  on  monuments,  depends  on  the  principles  set  out  below  (p). 

The  above  appear  to  include  all  the  things  which  are  held 
necessary  for  the  administration  of  divine  service  in  the  church, 
and  are  all  that  the  parishioners  were  prior  to  the  abolition  of 
compulsory  Church  rates  (cj)  absolutely  enjoined  to  provide  at 
their  own  expense. 

Besides  these  necessary  articles  there  are  many  other  articles 
for  which  no  special  provision  is  made,  but  the  use  of  which  will 
be  permitted  or  not  restrained  provided  they  are  consistent  with 
and  subsidiary  to  the  service.  Thus  there  can  be  no  doubt  as 
to  the  legality  of  the  following  : — galleries  erected  in  the  church, 
bells  other  than  that  necessary  to  ring  to  church  and  to  toll  at 
funerals  as  before  mentioned,  organs  (r),  clocks,  chimes  ;  the 
King's  arms,  which  are  very  commonly  set  up  in  churches, 
pulpit  cloths,  houseling  cloths,  cushions  or  mats,  furniture  for 
the  vestry,  prayer  and  hymn-books. 

Court  (coat)  armour  and  other  ensigns  of  honour  set  up  in 
memory  of  deceased  persons  (.<?),  and  on  the  same  reasoning 
regimental  colours  may  be  appropriately  placed  in  a  church  as 
ornaments  (t). 

A  dwarf  wall  or  openwork  screen  separating  the  chancel  from 
the  body  of  the  church  is  a  legitimate  part  of  the  fabric  or 
decoration  of  the  church,  and  though  the  numerous  decisions 
as  to  chancel  gates  are  conflicting,  there  would  appear  to  be  no 
serious  objection  to  them  per  se,  if  a  case  is  made  out  as  to  their 
necessity  or  utility  for  the  protection  of  valuable  property  or 
decorations  in  the  chancel.  They  are  to  be  found  in  most 
cathedrals  and  many  parish  churches  (u). 

(m)  Canon  82. 

(n)  E.g.,  against  the  walls  on  each  side  of  the  chancel  screen  :  Liddell  v.  Beat 
(N«.  2)  (1860),  14  Moo.,  P.  C.  7  ;  in  the  west  end  of  the  church  :  St.  Giles' ,  Cripple- 
gate  (1901),  17  T.  L.  R.  672.  They  must  not  be  concealed  ;  see  "  Curtains,"  supra. 

(o)  Canon  82. 

(p)  P.  407.  See  Egerton  v.  All  of  Odd  Rode,  [1894]  P.  15  (prayers  for  the  dead), 
and  St.  Paul,  Bow  Common  ( 1912),  28  T.  L.  R.  584  (inscription  on  rood  beam) ; 
and  cf.  post,  p.  420,  s.v.  Churchyard. 

(q)  31  &  32  Viet.  c.  109. 

(r)  See  St.  John's,  Margate  (Churchwardens)  v.  Parishioners  (1794),  1  Hagg.  Cons. 
198  ;  Pearce  and  Hughes  v.  Rector  of  Clapham  (1795),  3  Hagg.  EccJ.  10  ;  Rogers 
E.  L.  434.  As  to  removal,  see  In  re  Christ  Church,  Eating,  [1906]  P.  289,  and 
Walker  v.  Clyde  (1861),  10  C.  B.  (N.  S.)  381,  in  which  the  lien  of  the  builder  for 
unpaid  purchase  money  was  discussed. 

(s)  Gibs.  Cod.  483. 

(t)   Vincent  v.  Eyton,  [1897]  P.  1. 

(u)  In  Liddell  v.  Westcrton  (1855),  Moore's  Special  Report,  at  p.  77,  Dr. 
Lushington,  while  abstaining  from  an  order  that  a  screen  with  gates  should  be 
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There  remain  to  be  considered  various  articles  the  legality  or  Articles 
illegality  of  which  depends  upon  the  circumstances  of  each  case 
taken  in  conjunction  with  the  following  principles  (x) 


. 


(1)  It  is  undesirable  to  restrict  the  liberty  of  the  introduction  ^nnclPIes  as 
of  articles  which  are,  and  are  meant  solely,  for  the  purpose  of 
architectural  decoration. 

(2)  On  the  other  hand,  the  court  ought  in  its  discretion  to 
refuse  to  sanction  (?/)  the  introduction  into  a  church  of  any 
article  which   is  intended  or  likely  to  lead  to  superstitious 
reverence  or  idolatrous  practices  (z}. 

In  this  connection  it  is  relevant  to  consider  whether  the 
article  in  question  is  one  of  those  which  were  ordered  to  be 
removed  at  the  time  of  the  Reformation  as  being  the  subject 
of  or  used  in  connection  with  superstitious  practices,  and  which 
have  not  been  in  common  use  since  that  time  («),  and  also  the 
general  character  of  the  services  in  use  at  the  church  in 
question  (6). 

A  rood  screen  with  loft  adapted  to  carry  a  rood  (as  distin-  Rood  screen, 
guished  from  a  mere  chancel  screen)  and  the  rood  or  crucifix 
with  or  without  attendant  figures  on  the  rood  beam  have  been 
generally  held  to  be  illegal  on  the  ground  of  the  likelihood  of 
superstitious  reverence  (c). 

removed  and  stating  that  he  was  not  satisfied  that  such  articles  were  clearly  con- 
trary to  law,  expressed  his  opinion  that  such  separations  between  the  chancel  and 
the  nave  were  objectionable.  This  opinion  and  that  of  Lord  Penzance  in  Bradford 
v.  Fry  (1878),  4  P.  D.  93  (in  which  gates  erected  without  a  faculty  were  ordered  to 
be  removed),  were  followed  so  far  as  refusing  a  faculty  for  gates  is  concerned, 
though  somewhat  hesitatingly,  in  In  re  St.  Augustine,  Haggerstone*  Parish  of  the 
Annunciation,  Chiskhurst  (Vicar)  v.  Parishioners  (1878),  4  P.  D.  112,  114;  St. 
Andrew's,  Romford  (Rector)  v.  All  having  Interest,  [1894]  P.  220  ;  Richmond  (Vicar) 
v.  All  having  Interest,  [1897]  P.  70.  Faculties  for  gates  have  been  granted  on  the 
grounds  stated  above  in  the  following  cases  : — In  re  St.  Agnes,  Toxteth  Park  (1885), 
11  P.  D.  1  ;  In  re  St.  John's,  Isle  of  Dogs  (1888),  4  T.  L.  R.  661  ;  St.  James,  Norland 
(Vicar)  v.  Parishioners,  [1894]  P.  256;  St.  Peter's,  Eaton  Square  (Vicar)  v. 
Parishioners,  [1894]  P.  350  ;  St.  John  the  Baptist,  Timberhill  (Vicar)  v.  Rectors  of 
Same,  [1895]  P.  71  ;  Paignton  ( Vicar)  v.  All  having  Interest,  [1905]  P.  111. 

(x)  See  Phillpotts  v.  Boyd  (1875),  L.  R.,  6  P.  C.  435;  Clifton  v.  Ridsdale  (No.  2) 
(1876),  1  P.  D.  316,  (1877),  2  P.  D.  276;  In  re  St.  Anselm,  Pinner,  [1901]  P.  202,  at 
p.  216. 

(y)  Either  by  original  or  confirmatory  faculty. 

(z)  See  Article  22. 

(a)  See  note  (u),  above. 

(b)  St.  John  the  Baptist,  Timberhill  (Vicar)  v.  Rectors  of  Same,  [1895]  P.  71  ; 
Paignton  ( Vicar)  v.  All  having  Interest,  [1905]  P.  Ill ;  St.  Paul,  Bow  Common  (1912) 
28  T.  L.  R.  584  ;  St.  John  the  Evangelist,  Ckvedon  ( Vicar)  v.  All  having  Interest, 
[1909]  P.  6  ;  Barsham  (Rector)  v.  Parishioners,  [1896)  P.  256  ;  In  re  St.  Anselm, 
Pinner,  [1901]  P.  202;  In  re  St.  Mark's,  Marykbone,  [1898]  P.  114;  Kensit  v. 
St.  Ethelburga,  Bishopsgate  Within  (Rector),  [1900]  P.  80 ;  Markham  v.  Shirebrook 
Overseers,  [1906]  P.  239. 

(c)  As  to  rood  screens  see  St.  John  the  Baptist,  Timberhill  ( Vicar)  v.  Rectors  of 
Same,  [1895]  P.  71  ;  Paignton  (Vicar)  v.  All  having  Interest,  [1905]  P.  Ill,  where  it 
was  a  question  of   re-erecting   a  pre- Reformat  ion  rood   screen  ;    St.  Paul,  Bow 
Common,  [1909]  P.  245,  but  see  8.  C.  (1912),  28  T.  L.  R.  584,  where  a  crucifix  with 
figures  was  sanctioned  on  an  inscription  being  removed,  and  All  Saints,  Westbury 
(1914),  30  T.  L.  R.  389      As  to  figures  on  rood  screen,  see  St.  John  the  Evangelist, 
Ckvedon  (Vicar)  v.  All  having  Interest,  [1909]  P.  6.     As  to  figures  or  crucifixes  on 
chancel  screen,  see  Barsham  (Rector)  v.  Parishioners,  [1896]  P.   256  ;    In  re   St. 
Anselm,  Pinner,  [1901]  P.  202;  Hendon  Parish  Church  (1912),  28  T.  L.  R.  438; 
Ridsdale  v.  Clifton   (No.  2)  ( 1877),  2  P.   D.   276  ;  Great  Bardfield  ( Vicar)  v.  All 
having  Interest,  [1897]  P.    185;    Richmond  (Vicar)  v.  All  having  Interest,  [1897] 
P.  70  ;  Davey  v.  Hinde,  [1901]  P.  95,  [1903]  P.  221. 
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Crucifix. 
Figures. 
Paintings. 


Illegal  orna- 
ments. 


Monuments 
in  the 
church. 


Consent  of 
incumbent. 


Crucifixes  (d),  figures  and  paintings  erected  in  any  other  part 
of  the  church  are  not  illegal  provided  that  they  are  merely 
architectural  decorations  and  there  is  no  likelihood  of  super- 
stitious reverence  (e).  In  the  case  of  figures  and  paintings  the 
question  must  depend  on  the  circumstances  of  each  case  (/), 
but  applications  for  crucifixes  (which  are  not  usual  decorations 
over  a  pulpit  (g)  )  have  been  scrutinised  more  closely  and  have 
in  several  cases  been  refused,  especially  as  isolated  figures  (/?,). 

The  following  ornaments  have  been  held  to  be  without  ques- 
tion illegal  : — stations  of  the  Cross  (i),  prsesepe  and  dove  (/,;), 
altar  cards  (/),  stoup  (ra),  confessional  boxes  (n). 

Among  the  most  frequent  ornaments  of  our  English  churches 
at  the  present  day  are  the  monuments  erected  in  them  to  the 
memory  of  the  dead.  And  as  to  these  it  is  said  by  Lord  Coke, 
concerning  the  building  or  erecting  of  tombs,  sepulchres,  or 
monuments  for  the  deceased,  in  church,  chancel,  chapel  or 
churchyard,  in  convenient  manner,  it  is  lawful  ;  for  it  is  the 
last  work  of  charity  that  can  be  done  for  the  deceased,  who 
whilst  he  lived  was  a  lively  temple  of  the  Holy  Ghost,  with  a 
reverend  regard  and  Christian  hope  of  a  joyful  resurrection  (o). 

There  is  no  clear  decision  as  to  whether  the  consent  of  the 
incumbent  or  rector  is  necessary  for  the  erection  of  a  monument 
in  a  church,  though  the  matter  has  been  discussed  in  several 
early  cases  (p).  Upon  the  whole,  it  appears  that,  if  the  ordinary 
should  grant  a  licence  for  the  erecting  any  monument  in  the 
church,  the  incumbent  would  have  no  power  to  prevent  this 
from  being  done.  It  is  true  that  the  freehold  of  the  parson  would 
be  thus  invaded  (q)  ;  but  for  this  the  customary  fees  would  be 


(d)  But  see  Kensit  v.  St.  Ethelburga,  Bishopsgate  Within  (Rector},  [1900]  P.  80. 

(e)  Hughes  v.  Edwards  (1877),  2  P.  D.  361  ;  In  re  St.  Laurence,  Pittington  (1879), 
5  P.  D.  131  ;  St.  John,  Pendlebury  (Vicar)  v.  Parishioners,  [1895]  P.  178  ;  Davey  v. 
Hinde  [1901]  P.  95,  [1903]  P.  221  ;  Markham  v.  Shirebrook  Overseers,  [1906]  P.  239  ; 
Hudson  v.  Fulford  (1913),  30  T.  L.  R.  32.     In  re  St.  Paul's,  Carlisle,  [1919]  P.  134. 

(/)  See  R.  (Allcroft)  v.  Bishop  of  London  (1889),  24  Q.  B.  D.  213,  at  p.  237,  per 
Lindley,  L.J. 

(g)  Markham  v.  Shirebrook  Overseers,  [1906]  P.  239. 

(h)  Inre  St.  Mark's,  Marykbone,  [1898]  P.  114 ;  Kensit  v.  St.  Ethelburga,  Bishops- 
gate  Within  (Rector),  [1900]  P.  80;  Davey  v.  Hinde,  supra;  In  re  Tenbury  Parish 
Church  (1919),  36  T.  L.  R.  188 ;  Field  v.  Ommaney  (1920),  36  T.  L.  R.  695  ;  In  re 
St.  Liike's,  Suuthport  (1920),  36  T.  L.  R.  733.  In  unreported  cases,  a  less  strict 
view  is  known  to  have  been  taken,  especially  in  connection  with  War  Memorials. 
As  to  the  effect  of  the  earlier  cases  see  In  re  St.  Anlesm's,  Pinner,  [1901]  P.  202. 

(i)  Clifton  v.  Ridsdale  (1876),  1  P.  D.  316,  at  p.  359  ;  Inre  St.  Mark's,  Marylebone, 
[1898]  P.  114 ;  Davey  v.  Hinde,  [1901]  P.  95,  [1903]  P.  221  ;  Markham  v.  Shire- 
brook Overseers,  [1906]  P.  239. 

(k)  Images  of  the  infant  Saviour  and  of  a  flying  dove  respectively  placed  above 
the  communion  table  during  divine  service  on  Christmas  Eve  and  Whit-Sunday  : 
Elphinstone  v.  Purchas  (1870),  L.  R.,  3  A.  &  E.  66,  at  p.  107. 

(I)  Markham  v.  Shirebrook  Overseers,  supra,  at  p.  261. 

(m)  Davey  v.  Hinde,  [1901]  P.  95,  at  p.  120. 

(n)  Davey  v.  Hinde,  [1901]  P.  95,  at  p.  118  ;  cf.  Poole  v.  Bishop  of  London  (1862), 
5  Jur.  (N.  S.)522. 

(o)  3  Inst.  102.  As  to  the  considerations  which  arise  with  reference  to  a  cinerary 
urn  see  In  re  Kerr,  [1894]  P.  284  ;  as  to  inscriptions  see  p.  420. 

(p)  Maidman  v.  Malpas  (1794),  1  Hagg.  Cons.  205;  Bulwer  v.  Ease  (1803),  3 
East,  217  ;  Beckwith  v.  Harding  (1818),  1  B.  &  A.  508. 

(q)  Keet  v.  Smith  (1875-6),  L.  R.,  4  A.  &  E.  398  ;  1  P.  D.  13. 
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•compensation  (r)  ;  and  this  invasion  of  his  freehold  might  in  like 
manner  be  said  to  take  place,  if  the  ordinary  should  order  any 
new  erection  to  be  made  in  the  church,  and  a  majority  of  the 
parishioners  should  agree  to  a  rate  for  the  expenses,  in  which 
case  it  seems  clear  that  the  rector  could  not  hinder  the  erection. 
But  it  appears  that  usually  the  consent  of  the  incumbent  has 
been  held  to  be  essential,  "  for  the  ordinary  usually  reposes 
confidence  in  the  minister  to  do  what  is  proper  "  (s),  and  the 
cases  must  be  rare  in  which  a  faculty  would  be  granted  in 
opposition  to  the  wishes  of  the  incumbent  (t). 

When  a  monument  has  been  once  erected,  it  may  be  repaired  Repairing 
and  kept  in  proper  order  without  any  fresh  consent  of  the  monuments, 
ordinary  or  incumbent ;  it  may  be  proper  to  apply  to  the  church- 
wardens for  leave  to  do  so,  but  this  appears  a  mere  formal  act, 
for  the  churchwardens  would  have  no  power  to  refuse  such  con- 
sent (u).  And  indeed  it  appears  to  be  their  duty  to  encourage 
the  keeping  of  them  in  good  repair  ;  in  which  they  are  supposed 
to  have  such  an  interest  as  to  enable  them  to  bring  an  action 
for  defacing  any  monument  (x)  ;  an  act  which  is  in  itself  an  Defacing 
ecclesiastical  offence  :  and  it  is  also  an  offence  at  common  law,  monuments. 
and  those  who  build  or  erect  the  monument  might  equally  with 
the  churchwardens  maintain  an  action  against  one  who  defaces 
it  during  their  lives  ;  and  after  their  decease,  the  heir  of  him  to 
whose  memory  the  monument  is  set  up  could  maintain  such  an 
action  (y)  ;  and  this,  as  it  seems,  should  be  an  action  of  tres- 
pass (z).  The  bequest  of  a  sum  of  money  for  the  purpose  of 
keeping  in  good  repair  for  ever  a  monument  erected  in  a  church 
has  been  held  to  be  a  good  bequest  ;  and  so  as  to  a  bequest  for 
putting  up  a  painted  window,  and  for  keeping  in  repair  and 
ornamenting  the  chancel,  while  a  bequest  for  the  purpose  of 
keeping  in  repair  a  vault  was  held  invalid  (a). 

Before  passing  from  this  subject  it  is  desirable  to  point  out  Faculties, 
that  the  necessity  for  obtaining  the  licence  or  faculty  of  the 
ordinary  (i.e.,  the  bishop,  acting  by  his  chancellor)  before  the 
fabric  or  structure  of  a  church  is  interfered  with  is  clear,  and  it 
is  well  established  that  this  necessity  applies  equally  to  the 
decorations,  fittings,  furniture  and  ornaments,  including 
monuments  and  memorials.  All  such  matters  are  placed  by 
law  under  the  care  of  the  ordinary,  and  existing  articles  cannot 
be  removed,  neither  can  new  articles  be  substituted,  without  a 
faculty  (6). 

(r)  See  as  to  the  incumbent's  right  to  fees  post,  p.  629. 
(s)  Maidman  v.  Malpas  (1794),  1  Hagg.  Cons.  205,  per  Lord  Stowell. 
(/)  As  to  the  lay  rector's  rights  with  respect  to  monuments,  etc.,  in  the  chancel 
see  Rich  v.  BusJmell  ( 1827),  4  Hagg.  Eccl.  164. 
(u)  Bardin  v.  Calcott  (1789),  1  Hagg.  Cons.  14. 
(x)   Wilson  v.  M'Math  (1819),  3  Phill.  67,  at  p.  89. 

(y)  Co.  Litt.  18b;  3  Inst.  110  ;  Dawtrie  v.  Dee  (1620),  2  Roll.  Rep.  139. 
(z)  Spooner  v.  Brewster  (1825),  3  Bing.  136. 

(a)  Hoare  v.  Osborne  (1866),  L.  R.,  1  Eq.  585. 

(b)  The  matter  is  dealt  with  post,  p.  426. 
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OF   CHUKCH YARDS. 

"  As  to  the  origin  of  burying  places,  many  writers  have- 
observed  that,  at  the  first  erection  of  churches,  no  part  of  the 
adjacent  ground  was  allotted  for  interment  of  the  dead,  but 
some  place  for  this  purpose  was  appointed  at  a  farther  distance, 
especially  in  cities  and  populous  towns,  where,  agreeably  to  the 
old  Roman  law  of  the  Twelve  Tables,  the  place  of  inhumation 
was  without  the  walls :  first,  indefinitely  by  the  way-side,  then 
in  some  peculiar  inclosure  assigned  to  that  use.  Hence  the 
Augustine  monastery  was  built  without  the  walls  of  Canterbury 
(as  Ethelbert  and  Augustine  in  both  their  charters  intimate), 
that  it  might  be  a  dormitory  to  them  and  their  successors,  the 
Kings  and  Archbishops,  for  ever.  This  practice  of  remoter 
burials  continued  to  the  age  of  Gregory  the  Great,  when  the 
monks  and  priests,  beginning  to  offer  prayers  for  souls  departed, 
procured  leave  for  their  greater  ease  and  profit,  that  a  liberty 
of  sepulture  might  be  in  churches,  or  in  places  adjoining  to 
them.  This  mercenary  reason  seems  to  be  acknowledged  by 
Pope  Gregory  himself,  whilst  he  allows  that  when  the  parties 
deceasing  are  not  burdened  with  heavy  sins,  it  may  then  be  a 
benefit  to  them  to  be  buried  in  churches  ;  because  their  friends 
and  relations,  as  often  as  they  come  to  the  sacred  places,  seeing 
their  graves,  may  remember  them,  and  pray  to  God  for  them. 
After  this,  Cuthbert,  Archbishop  of  Canterbury,  brought  over 
from  Rome  this  practice  into  England  about  the  year  750,  from 
which  time  they  date  the  origin  of  churchyards  in  this  island. 
The  practice  of  burying  within  the  churches  did  indeed  (though 
more  rarely)  obtain  before  the  use  of  churchyards,  but  was  by 
authority  restrained  when  churchyards  were  frequent  and 
appropriated  to  that  use.  For  among  those  canons  which 
seem  to  have  been  made  before  Edward  the  Confessor,  the 
ninth  bears  this  title,  '  De  non  sepeliendo  in  ecclesiis,'  and  begins 
with  a  confession  that  such  a  custom  had  prevailed,  but  must 
now  be  reformed,  and  no  such  liberty  allowed  for  the  future, 
unless  the  person  be  a  priest,  or  some  holy  man,  who  by  the 
merits  of  his  past  life  might  deserve  such  a  peculiar  favour. 
However,  at  first,  it  was  the  nave  or  body  of  the  church  that 
was  permitted  to  be  a  repository  of  the  dead,  and  chiefly  under 
arches  by  the  sides  of  the  walls.  Lanfranc,  Archbishop  of 
Canterbury,  seems  to  have  been  the  first  who  brought  up  the 
practice  of  vaults  in  chancels,  and  under  the  very  altars,  when 
he  had  rebuilt  the  church  of  Canterbury  about  the  year  1075  "  (a). 

The  passage  here  quoted  gives  a  sufficient  historical  account 

(a)  Kennett,  Par.  Ant.  592,  593. 
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of  the  origin  of  churchyards.  But  although,  as  above  men- 
tioned, they  may  have  been  introduced  as  early  as  A.D.  750,  it 
is  nearly  certain  that  they  did  not  become  common  until  a 
much  later  period  ;  for  so  late  as  the  end  of  the  fourteenth 
century  they  were  not  recognised  by  the  law,  and  at  that  time 
appear  to  have  been  considered  as  recent.  For  by  a  statute 
about  that  time,  stating  that  some  religious  persons,  parsons, 
vicars,  and  other  spiritual  persons,  have  entered  in  divers  lands 
and  tenements,  which  be  adjoining  their  churches,  and  of  the 
same,  by  sufferance  and  assent  of  the  tenants,  have  made 
churchyards,  and,  by  bulls  of  the  Bishop  of  Rome,  have  hallowed 
and  dedicated  the  same,  and  in  them  continually  do  make 
parochial  burying,  without  licence  of  the  King  and  the  chief 
lords,  the  practice  is  declared  to  be  in  contravention  of  the 
Statute  of  Mortmain  (6). 

It  does  not  appear,  however,  that  this  statute  produced  any  Churchyards 
particular  effect  in  putting  a  stop  to  the  practice  ;    and  not-  recognised 
withstanding  the  declared  illegality  of  their  origin,  churchyards 
have  now  been  repeatedly  recognised  by  the  common  law,  by 
the  canon  law,  and  by  statute. 

Consecration  is  necessary  for  churchyards,  but  old  church-  Consecration 
yards  will  be  presumed  to  have  been  properly  consecrated.  of- 

When  any  new  churchyard  is  made,  or  any  addition  made  to  New  and 
one  already  existing,  a  ceremony  of  consecration  takes  place, 
the  bishop,  clergy  and  parishioners  repairing  to  the  ground 
which  is  to  be  consecrated,  and  a  prayer  suited  to  the  occasion 
being  used.  And  when  new  churches  are  consecrated,  the 
churchyards  annexed  to  them  are  usually  consecrated  im- 
mediately after  the  consecration  of  the  church. 

As  unnecessary  expense  was  incurred  in  the  consecration  of 
portions  of  ground  adjoining  (c)  and  added  to  existing  church- 
yards, it  has  been  enacted  (d)  that  the  presence  neither  of  the 
chancellor  nor  of  the  registrar  of  the  diocese  is  requisite,  but 
that  the  bishop  of  the  diocese  or  some  other  bishop  appointed 
by  him  as  his  commissary  may  by  an  instrument,  the  form  of 
which  is  provided,  sufficiently  declare  and  record  that  the 
ground  added  is  consecrated  ground  and  a  part  of  the  church- 
yard ;  which  instrument  must  be  signed  at  the  churchyard  or 
in  the  church  to  which  the  churchyard  belongs.  No  fee  is 
allowed  for  the  attendance  of  the  bishop's  officers,  but  a  fee  of 
five  shillings  is  made  payable  to  the  registrar  for  the  deposit  of 
the  instrument  of  consecration  (e).  Power  is  by  the  same  Act  Gift  for. 
given  for  persons  desirous  of  granting  and  conveying  land  for 
an  addition  to  the  churchyard  to  grant  and  convey  the  same, 
not  exceeding  one  acre  in  quantity,  and  the  provisions  of  the 
School  Sites  Acts  are  made  applicable  for  the  purpose,  and  a 
short  form  of  conveyance  is  contained  in  the  Act,  with  an 

(&)  15  Rich.  2,  c.  5  ;  and  see  7  Edw.  1,  st.  2. 

(c)  As  to  the  meaning  of  the  word  "  adjoining  "  cf.  In  re  Baroness  Bateman  and 
Parker's  Contract,  [1899]  1  Ch.  599. 

(d)  30  &  31  Viet.  c.  133,  ss.  1—3. 

(e)  As  to  the  effect  of  the  act  of  consecration  vide  post,  p.  417. 
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exemption  from  duty.  After  the  lapse  of  five  years  from  the 
time  of  such  conveyance  and  the  inclosure  of  the  new  ground 
within  one  fence  with  the  churchyard,  although  it  may  not 
have  been  consecrated  nor  any  burial  had  there,  the  new  ground 
becomes  absolutely  vested  in  the  person  or  corporation  in  whom 
the  churchyard  is  vested,  free  from  any  claim  or  demand 
whatsoever.  In  such  cases  as  last  mentioned  the  exclusive 
right  of  burial  in  a  portion  of  the  ground  (but  not  exceeding 
one-sixth  part  of  the  whole  (/)  ),  may  be  reserved  to  the  donor, 
for  which  purpose  the  form  of  a  document  is  contained  in  the 
Act.  Such  document,  signed  as  in  the  Act  provided,  operates 
as  an  exclusive  right  in  perpetuity  in  such  portion  of  the  land. 
This  exclusive  right  is  to  be  the  real  estate  of  the  donor,  his 
.heirs  and  assigns,  and  no  body  is  to  be  buried  there  without 
consent  of  the  owner  for  the  time  being,  but  the  general  right 
of  the  ordinary  as  to  monuments  placed  there  is  reserved. 
Such  reserved  portion  is  not  to  be  included  in  any  order  in 
council  under  the  Burial  Acts  for  closing  the  churchyard  to 
which  it  belongs,  but  it  may  be  closed  by  a  separate  order 
founded  on  a  special  report  that  the  ground  is  in  such  a  state 
as  to  render  further  interment  there  prejudicial  to  the  public'^). 

By  the  Places  of  Worship  Sites  Acts,  1873  and  1882  (h),  any 
corporation  or  owner  of  land  may  give  or  convey  any  quantity 
not  exceeding  one  acre,  and  not  being  part  of  a  demesne  or 
pleasure  ground  attached  to  any  mansion-house,  as  a  site  for  a 
burial-place,  or  any  number  of  such  sites,  provided  that  each 
such  site  does  not  exceed  one  acre.  If  the  gift  or  conveyance  is 
made  by  a  life  owner,  when  the  person  next  entitled  is  born  or 
ascertained,  such  person,  if  legally  competent,  shall  be  a  party 
to  and  join  in  the  same  ;  or  if  such  person  be  a  minor,  or  married 
woman,  or  lunatic,  then  the  guardian,  husband,  or  committee 
shall  concur. 

The  churchyard  has  the  same  privileges  as  the  church,  and 
therefore  before  sanctuary  was  abolished  by  statute  21  Jac.  I. 
c.  28,  the  churchyards  equally  with  the  churches,  had  the 
privilege  of  sanctuary  (i). 

The  freehold  of  the  churchyard  is  in  the  rector,  whether  lay 
or  ecclesiastical.  "  Originally  the  land  was  the  property  of  some 
lay  person,  which,  when  the  rectory  was  formed,  was  dedicated 
to  the  church  and  conveyed  by  him  to  the  rector.  Thus  the 
freehold  was  vested  in  the  rector,  and  he  was  entitled  to  the 
land,  including  the  grass,  herbage,  and  everything  else,  as  fully 
as  the  original  owner  had  been  (lc)  ;  but  as  the  land  had  been 
set  apart  by  consecration  for  the  church  and  churchyard,  the 
right  which  the  rector  as  owner  had  in  the  profits  was  proper- 
ty) 31  &  32  Viet.  c.  47,  s.  1. 

(g)  30  &  31  Viet.  c.  133,  s.  11. 

(h)  36  &  37  Viet.  c.  50  ;  45  &  46  Viet.  c.  21. 

(i)  3  Inst.  115,  117  ;  Home,  Mirror  of  Justices,  book  1. 

(k)  Cf.  Com.  Dig.  tit.  Ecclesiastical  Persons  ;  Frances  v.  Ley  (1615),  Cro.  Jac. 
366  ;  and  Ex  parte  Rector  of  Liverpool  and  Ex  parte  Hector  of  St.  Martin's,  Birming- 
ham (1870),  L.  R.,  11  Eq.  15  and  23. 
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tiorially  diminished  because  he  could  not  desecrate  it,  or  use 
it  for  any  purpose  which  was  inconsistent  with  the  object  of  its 
consecration.  Nevertheless  the  enjoyment  of  the  property,  so 
far  as  could  be  exercised  by  one  holding  a  sacred  office,  belonged 
to  the  rector  as  owner  of  the  freehold  "  (I).  As  to  the  perpetual 
curate,  "  he  must  likewise  have  such  possession  as  is  necessary 
for  the  performance  of  his  sacred  duties,  but  there  is  no  reason 
in  law  why  the  perpetual  curate  should  now  have  such  a  posses- 
sion as  to  enable  him  to  take  the  profits  arising  from  the  use 
of  the  churchyard  for  secular  purposes.  .  .  .  The  perpetual 
curate  is  no  doubt  in  possession  of  the  churchyard  for  ecclesias- 
tical purposes,  that  is  to  say  for  the  purposes  of  burial  and  the 
like  "  (I).  The  lay  rector  in  respect  of  his  freehold  property 
in  the  church  and  churchyard  can  bring  an  action  in  the  High 
Court  against  a  trespasser  (ra). 

With  respect  to  the  trees  in  a  churchyard,  the  right  of  the  Trees  in. 
minister  over  them  was  long  since  limited  by  the  statute  or 
declaratory  treatise  Ne  rector  prosternat  arbor es  in  cwmiterio. 
"  Because  we  understand  that  controversies  do  ofttimes  grow 
between  parsons  of  churches  and  their  parishioners,  touching 
trees  growing  in  the  churchyard,  both  of  them  pretending  that 
they  do  belong  unto  themselves,  we  have  thought  it  good  rather 
to  decide  this  controversy  by  writing  than  by  statute,  foras- 
much as  a  churchyard  that  is  dedicated  is  the  soil  of  a  church, 
and  whatsoever  is  planted  belongeth  to  the  soil,  it  must  needs 
follow  that  those  trees  which  be  growing  in  the  churchyard  are 
to  be  reckoned  amongst  the  goods  of  the  church  ;  the  which 
laymen  have  no  authority  to  dispose  ;  but,  as  the  Holy  Scripture 
doth  testify,  the  charge  of  them  is  committed  only  to  the  priests 
to  be  disposed.  And  yet,  seeing  those  trees  be  often  planted  to 
defend  the  force  of  the  wind  from  hurting  the  church,  we  do 
prohibit  the  parsons  of  the  church  that  they  do  not  presume  to 
fell  them  down  unadvisedly,  but  when  the  chancel  of  the  church 
doth  want  necessary  reparation.  Neither  shall  they  be  con-  For  what 
verted  to  any  other  use,  except  the  body  of  the  church  doth  purpose  they 
want  like  repair  ;  in  which  case  the  parsons  of  their  charity  ™  e 
shall  do  well  to  relieve  the  parishioners,  with  bestowing  upon 
them  the  same  trees,  which  we  will  not  command  to  be  done, 
but  will  commend  when  it  is  done  "  (n). 

This  statute  or  declaration  was  sufficiently  clear  as  to  the 
purposes  for  which  such  trees  might  be  cut  down  ;  but  these 
purposes  seem  considerably  extended  by  a  decision  of  Lord 
Chancellor  Hardwicke  :  for  in  a  case  before  his  lordship  in 
1741,  the  patron  of  a  living  prayed  an  injunction  against  the 
rector  to  stay  waste  in  cutting  down  timber  in  the  churchyard  ; 

(1)  Per  Lord  Blackburn,  Greenslade  v.  Darby  (1868),  L.  R.,  3  Q.  B.  421,  at  pp.  429 
and  431,  quoted  with  approval  in  Win  Stanley  v.  North  Manchester  Overseers,  [1910] 
A.  C.  7,  at  p.  13.  The  position  with  regard  to  trees  in  the  churchyard  is  dealt  with 
separately  ;  and  as  to  the  legal  effect  of  the  allocation  of  grave  spaces,  etc.,  see  post, 
s.v.  Burial. 

(m)  Ectt  n  v.  Gcdye  (1889),  41  Ch.  D.  507. 

(n)  35  Edw.  1,  st.  2  ;  Gibs.  Cod.  207  ;  Liford's  Case  (1614),  11  Rep.  46  b,  49  b. 
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and  the  Lord  Chancellor  there  says,  that  "  a  rector  may  cut 
down  timber  for  the  repairs  of  the  parsonage-house,  or  the 
chancel,  but  not  for  any  common  purpose.  If  it  be  the  custom 
of  the  country,  he  may  cut  down  underwood  for  any  purpose  ; 
but  if  he  grubs  it  up  it  is  waste.  He  may  cut  down  timber 
likewise  for  repairing  any  old  pews  that  belong  to  the  rectory, 
and  he  is  also  entitled  to  botes  for  repairing  barns  and  out- 
houses belonging  to  the  parsonage."  And  the  injunction  was 
granted  to  stay  the  rector  from  cutting  down  timber  except  in  the 
particular  instances  before  mentioned  (o).  Trees  cannot  be  cut 
down  for  the  purpose  of  creating  a  general  repairing  fund  (p). 

Where  there  is  a  rector  and  a  vicar  in  the  same  church  the 
right  to  cut  down  the  trees  in  the  churchyard  probably  attaches 
to  the  rector  by  virtue  of  the  duty  to  repair,  and  to  the  vicar 
by  reason  of  his  rights  above  set  forth  (q),  though  the  law  is 
still  unsettled. 

In  an  unreported  case  in  which  an  injunction  was  applied  for 
in  chancery  to  restrain  parties  who,  under  an  ancient  grant 
from  the  Crown  in  the  time  of  Henry  VIII.,  were  governors  of 
the  goods,  &c.,  of  a  parish  church,  from  cutting  down  and 
grubbing  up  trees  in  a  churchyard,  the  defendants,  by  their 
answer,  set  up  the  ancient  grant  to  them  as  their  right,  and  that 
for  two  hundred  years  their  predecessors  had  always  exercised 
the  right  of  removing  such  trees  as  showed  symptoms  of  decay, 
and  of  planting  young  ones  in  their  place,  and  that  the  trees  in 
question  were  cut  down  in  order  to  prevent  them  from  injuring 
the  church.  Vice-Chancellor  Shadwell  refused  to  grant  the 
injunction,  saying,  that  the  statute  Ne  rector  prosternat,  &c., 
did  not  apply  to  such  a  case  ;  that  the  defendants  appeared  to 
have  exercised  the  right  for  two  hundred  years  ;  and  that  there 
was  nothing  to  show  an  improper  exercise  of  the  discretion  of 
a  right  which,  primd  facie,  they  clearly  possessed  (r). 

As  the  parishioners  have  a  right  to  the  use  of  the  church  to 
hear  divine  service,  so  have  they  to  that  of  the  churchyard  for 
the  burial  of  their  dead  (s)  ;  and,  consequently,  the  general  care 
of  repairing  it,  when  necessary,  belongs  to  the  churchwardens, 
in  like  manner  as  that  of  the  fabric  of  the  church,  but  it  is  no 
longer  a  compulsory  charge  on  the  parish.  They  are  the  sole 
judges  of  what  is  needful  to  be  done  therein,  as  being  invested 
with  the  authority  of  the  ordinary  for  that  purpose  ;  for  the 
power  of  the  ordinary  extends  undoubtedly  over  the  church- 
yard as  well  as  over  the  church,  so  as  to  exercise  a  general 
control  over  the  right  of  the  parishioners  as  well  as  of  the 
minister  (t).  And,  therefore,  although  the  feed  growing  in  the 
churchyard  should  belong  to  the  minister,  yet  it  is  presumed 
that  he  can  only  take  or  use  it  in  such  manner  as  may  be  no 

(o)  Strachy  v.  Francis  (1741),  2  Atk.  217. 

(p)  Sowerly  v.  Fryer  (1869),  L.  R.,  8  Eq.  417. 

(q)  Lyndw.  267  ;  2  Roll.  Abr.  337. 

(r)  A.G.  v.  Warren  (1844),  The  Times,  Nov.  9. 

(#)  As  to  burials  of  non -parishioners,  see  post,  s.v.  Burial. 

(t)  Prideaux  41 ;  Thursfield  v.  Jones  (1683),  1  Ventr.  367. 
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nuisance  to  the  parishioners  ;    and  that  if  he  were  to  turn 
horses  or  cattle  there  to  graze,  by  which  the  graves  might  be 
trampled  or  defaced,  or  the  tombstones  or  trees  be  injured,  the 
ordinary  might  most  properly  interfere  to  order  their  removal, 
as  in  the  case  of  unseemly  monuments  erected  within  the  Right  of 
church  ;    or  the  minister  might  be  libelled  in  the  ecclesiastical  minister 
<3ourt  at  the  suit  of  the  churchwardens  for  nuisance  in  the  restncted> 
churchyard.     And  so  if  the  minister  should  remove  or  cause  to 
be  removed  any  monuments  or  tombstones  in  the  churchyard, 
semble,  the  churchwardens  should  proceed  against  him  in  like 
manner  for  a  nuisance  (it),  and  the  civil  court  will  interfere  by 
injunction  to  prevent  the  commission  by  the  minister  of  a 
nuisance  in  respect  of  which  a  suit  might  have  been  instituted 
by  the  churchwardens  in  the  ecclesiastical  court  (v). 

If  the  churchyard  be  not  decently  inclosed,  the  church,  Repairs  and 
which  is  God's  house,  cannot  decently  be  kept.  The  church-  fencing. 
wardens  therefore  are  to  take  care  that  the  churchyards  be  well 
and  conveniently  repaired  (x),  fenced,  and  maintained,  with 
walls,'  rails,  &c.,  as  have  been  in  each  place  accustomed,  at  their 
charge  unto  whom  the  same  appertaineth.  This,  in  the  absence 
of  any  custom  to  the  contrary,  is  at  the  charge  of  the  parish  (y), 
but  can  only  be  carried  out  by  means  of  a  voluntary  rate  ;  but 
if  the  owners  of  lands  adjoining  the  churchyard  have  used  time  Remedies  for 
out  of  mind  to  repair  so  much  of  the  fence  thereof  as  adjoineth  non-repair, 
to  their  ground,  such  custom  is  a  good  custom,  and  the  church- 
wardens are  the  proper  parties  to  have  an  action  against  them 
for  neglecting  to  do  so  (z)  ;  but  this  being  a  custom  to  charge  a 
temporal  inheritance,  the  remedy  against  them  must  be  by 
action  at  common  law  ;  and  if  the  churchwardens  were  to  sue 
them  in  the  ecclesiastical  court,  a  prohibition  would  lie  ;  or 
they  might,  it  seems,  indict  the  party  who  ought  to  repair,  and 
neglects  so  to  do,  for  a  misdemeanour.  Thus  the  vicar  of  a 
parish  was  indicted  for  non-repair  of  the  fences  of  the  church- 
yard ;  which,  it  was  alleged,  he  had  been  immemorially  bound 
to  repair  ;  by  means  of  which  swine  and  other  cattle  broke  in, 
and  rooted  up  the  gravestones,  and  dirtied  the  porch,  &c.,  to 
the  nuisance  of  the  inhabitants  of  the  parish  ;  and  though  the 
verdict  was  found  for  the  defendant,  it  never  seems  to  have 
been  suggested  but  that  the  indictment  was  right  in  form,  and 
the  mode  of  proceeding  proper  (a).  And  so  in  any  case  where 
any  encroachment  is  alleged  to  have  been  made  on  the  church- 
yard, the  churchwardens  should  bring  an  action  against  the 

(u)  See  Wilson  v.  M'Math  (1819),  3  Phill.  67,  at  p.  90. 

(v)  E.g.,  pulling  down  a  portion  of  the  churchyard  wall :  Marriott  v.  Tarpley 
(1838),  9  Sim.  279. 

(x)  A  bequest  for  the  maintenance  of  a  churchyard  is  a  valid  charitable  gift : 
In  re  Vaughan  (1886),  33  Ch.  D.  187.  Cf.  In  re  Manser,  [1905]  1  Ch.  68;  In  re 
Pardoe,  [1906]  2  Ch.  184,  187.  The  Mortmain  and  Charitable  Uses  Act,  1891 
(54  &  55  Viet.  c.  73),  s.  7,  impliedly  repeals  the  limit  of  5001.  imposed  in  the  Gifts  for 
Churches  Act,  1803  (43  Geo.  3,  c.  108,  s.  1)  :  In  re  Douglas,  [1905]  1  Ch.  279. 

(y)  2  Inst.  48"9. 

(z)  2  Roll.  Abr.  287. 

(a)  E.  v.  Reynell  (1805),  6  East,  315. 
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supposed  wrongdoer  in  the  common  law  courts  ;  for  the  proper 
boundary  of  the  churchyard  would  come  in  question,  which  is 
matter  of  freehold,  and  could  not  be  triable  in  the  ecclesiastical 
court ;  for,  though  the  churchyard,  being  consecrated  ground, 
is  under  the  jurisdiction  of  the  ecclesiastical  court,  and  it  is  the 
duty  of  that  court  to  protect  it  against  any  unauthorised  or 
improper  invasion,  yet  if  any  doubt  should  be  suggested  whether 
the  ground  in  question  is  consecrated,  and  whether  it  is  the 
property  of  the  church,  or  of  another  party,  the  ecclesiastical 
court  would  have  no  further  jurisdiction  :  and  for  the  same 
reason,  where  a  party  had  libelled  a  defendant  in  the  spiritual 
court  for  having  cut  elms  in  the  churchyard,  a  prohibition  was 
granted  upon  a  suggestion  by  the  defendant  that  the  elms  grew 
on  his  freehold  (b). 

It  must  be  remembered,  however,  that  what  is  here  said 
applies  only  to  the  case  where  the  boundary  of  the  churchyard 
is  actually  the  question  at  issue  ;  for  the  churchwardens  are 
bound  to  take  notice  in  the  ecclesiastical  court  of  encroach- 
ments on  the  churchyard.  Thus,  where  a  prohibition  was- 
prayed,  on  behalf  of  a  churchwarden,  to  the  ecclesiastical  court, 
for  that  they  tendered  him  an  oath  upon  these  articles  following, 
first,  whether  any  person  within  this  parish  hath  encroached 
upon  the  churchyard,  it  was  said  that  it  concerned  matter  of 
freehold  ;  but  this  was  overruled  by  the  court  of  King's  Bench  ; 
and  it  was  held,  that  the  churchwardens  may  take  notice  in  the 
ecclesiastical  court  of  encroachments  upon  the  churchyard  (c). 
Similarly  in  a  later  case  (d),  per  curiam,  a  prohibition  shall  not 
be  granted  to  any  suit  in  the  spiritual  court  for  any  nuisance  or 
other  matter  done  in  the  churchy ard,  upon  a  suggestion  that 
the  churchyard  is  a  lay  fee,  for  a  nuisance  there  is  properly  of 
ecclesiastical  cognisance.  In  this  case,  although  it  was  sug- 
gested, that  the  sheds  in  question  were  built  on  a  lay  fee,  it  does 
not  appear  to  have  been  alleged  that  that  fee  was  the  defendant's, 
so  that  the  court  was  not  deciding  a  question  of  right,  or  even 
claim  ;  and  in  the  absence  of  any  party  claiming  as  against  the 
church,  the  court  had  primd  facie  jurisdiction. 

When  a  suit  in  the  ecclesiastical  court  was  brought  against 
one  of  three  churchwardens  for  desecrating  the  churchyard  by 
causing  the  soil  and  human  remains  with  it  to  be  removed  from 
the  churchyard  and  deposited  in  an  adjoining  field,  it  was  held 
to  be  no  defence  that  this  was  a  removal  of  earth  beneath  the 
surface  of  a  pathway  in  the  churchyard,  and  that  it  was  done 
with  the  concurrence  of  the  other  churchwardens,  in  pursuance 
of  a  resolution  of  the  vestry,  for  repairing  the  pathway,  and 
that  the  repairs  were  sanctioned  by  the  rural  dean  and  by  the 
vicar  of  the  parish,  the  court  observing  that  such  acts  could  not 
be  done  without  a  faculty  (e). 

(b)  Billiard  v.  Jeffreson  (1697),  1  Ld.  Raym.  212. 

(c)  Anon.  (1672),  1  Ventr.  127  ;  cf.  Marriott  v.  Tarpky  (1838),  9  Sim.  279. 

(d)  Quitter  v.  Newton  (1690),  Carth.  151. 

(e)  Adlam  v.  Colthurst  (1867),  36  L.  J.,  Eccl.  14. 
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Consecration  is  effected  by  the  decree  of  a  competent  ecclesi- 
astical court  (/) — that  is  to  say,  the  act  or  sentence  of  consecra- 
tion, signed  by  the  bishop,  setting  aside  the  ground  or  building 
in  sacros  usus  (g). 

It  has  been  decided  by  Dr.  Lushington  in  Campbell  v. 
Paddington  Parishioners  (h)  and  approved  by  Cockburn,  C.J., 
in  R.  v.  Twiss  (i)  that  "  when  ground  is  once  consecrated  and 
dedicated  to  sacred  purposes  no  judge  has  power  to  grant  a 
faculty  to  sanction  the  use  of  it  for  secular  purposes,  and  that 
nothing  short  of  an  Act  of  Parliament  (k)  can  divest  consecrated 

E:ound  of  its  sacred  character."  This  proposition  of  Dr. 
ushington  is  probably  too  broadly  stated,  as  Sir  Arthur 
Charles  in  the  Arches  Court  of  Canterbury  (I),  followed  by  Sir 
Lewis  Dibdin  (ra),  has  affirmed  the  jurisdiction  of  the  ecclesias- 
tical courts  to  grant  faculties,  in  their  discretion,  for  the  use  of 
consecrated  ground  in  certain  circumstances  (n). 

The  principles  laid  down  by  the  decisions  of  the  Arches  Court 
appear  to  be  as  follows  (o) :  It  is  within  the  discretion  of  the 
court,  provided  any  statutory  provisions  are  complied  with,  to 
grant  a  faculty  for  the  erection  of  buildings  for  ecclesiastical 
purposes  on  suitable  consecrated  ground,  and  where  the  pur- 
poses for  which  the  ground  consecrated  was  set  aside  have  been 
exhausted  to  grant  a  faculty  for  its  use  for  secular  purposes. 

By  the  combined  operation  of  the  Disused  Burial  Grounds 
Act,  1884  (p),  and  the  Open  Spaces  Act,  1887  (q),  the  erection 
of  any  buildings,  whether  temporary  or  permanent,  upon  any 
disused  burial  ground  (r)  (defined  as  any  burial  ground  which 

(/)  The  absence  of  the  Secretary  of  State's  sanction  under  sect.  7  of  the  Burial 
Act,  1853,  does  not  invalidate  the  consecration  :  Williams  v.  Briton  Ferry  Burial 
Board,  [1905]  2  K.  B.  565. 

(g)  Wood  v.  Headingley-cum-Burky  Burial  Board,  [1892]  1  Q.  B.  713,  at  p.  725, 
per  Lord  Coleridge,  C.J. 

(h)  (1852),  2  Rob.  Eccl.  558;  cf.  St.  John's,  Walbrook  (Sector)  v.  Parishioners 
(1852),  2  Rob.  Eccl.  515  ;  Harper  v.  Forbes  (1859),  5  Jur.  (N.  S.)  275  ;  St.  George's, 
Hanover  Square  (Rector)  v.  Steuart  (1739),  2  Str.  1126;  St.  Pancras  Vestry  v.  St. 
Martin-in  the-Fiekls  (Vicar)  (1860),  6  Jur.  (N.  S.)  540. 

(i)  (1869),  L.  R.,  4  Q.  B.  407  ;  cf.  Wright  v.  Ingle  (1885),  16  Q.  B.  D.  379,  where 
Bowen,  L.  J. ,  says  :  "  By  the  consecration  of  a  church  the  status  of  the  building 
and  of  the  soil  is  altered.  The  building  is  by  the  ecclesiastical  law  separated  for 
ever  from  the  common  uses  of  mankind.  It  is  dedicated  thenceforward  to  sacred 
services,  and  the  law  precludes  it  from  being  ever  capable  of  use  for  ordinary  secular 
purposes." 

(k)  The  suggestion  that  there  might  be  some  act  of  the  proper  ecclesiastical 
authority  which  would  have  the  effect  of  annulling  the  consecration  (Williams  v. 
Briton  Ferry  Burial  Board,  [1905]  2  K.  B.  565,  at  p.  571)  does  not  appear  to  have 
any  foundation.  Cf.  In  re  Plumstead  Burial  Ground,  [1895]  P.  225,  at  p.  234.  The 
closing  of  a  burial  ground  by  order  in  council  cannot  act  as  a  reverter  of  the  fee  simple 
to  the  original  owner  :  Campbell  v.  Liverpool  Corporation  (1870).  L.  R.,  9  Eq.  579. 

(I)  In  re  Bidcford  Parish,  [1900]  P.  314. 

(m)  Corke  v.  Rainger  and  Higgs,  [1912]  P.  69. 

(n)  The  above  paragraph  is  substantially  a  quotation  from  the  judgment  of 
Farwell,  J.,  in  Sutton  v.  Bowden,  [1913]  1  Ch.  518,  at  p.  551. 

(o)  See  In  re  Bettison  (1874),  L.  R.,  4  A.  &  E.  294  ;  Corke  v.  Rainger  and  Higgs, 
[1912]  P.  69  ;  In  re  Bideford  Parish,  [1900]  P.  314. 

(p)  47  &  48  Viet.  c.  72,  s.  3. 

(q)  50  &  51  Viet.  c.  32,  s.  4. 

(r)  "  Burial  ground  "  includes  any  ground,  whether  consecrated  or  not,  which 
has  been  at  any  time  set  apart  for  the  purposes  of  interment :  Metropolitan  Open 
c.  27 
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is  no  longer  used  for  interments,  whether  or  not  partially  or 
wholly  closed  for  burial  under  any  statute  or  order  in  council), 
except  for  the  purpose  of  enlarging  a  church,  chapel,  meeting- 
house or  other  place  of  worship,  is  now  prohibited  (s).  The  Act 
of  1884  does  not  apply  to  any  burial  ground  which  has  been  sold 
or  disposed  of  under  the  authority  of  any  Act  of  Parliament  (t). 
Cases.  In  dealing  with  cases  where  these  Acts  came  in  question,  it 

has  been  held  that  a  screen  erected  to  prevent  adjoining  houses 
from  acquiring  any  right  of  light  (u)  and  a  churchyard  wall  so 
built  as  to  form  an  arcade  or  covered  way  for  the  protection  of 
frescoes  from  the  weather  (x)  were  not  "  buildings,"  but  that 
a  bandstand  was  (y).  It  appears  that  the  words  "  for  the 
purpose  of  enlarging  a  church  "  should  be  read  strictly,  and 
Sir  L.  Dibdin  expressed  the  view  (z)  that  the  erection  of  a 
parish  hall  with  lavatories  and  kitchen  was  not  permissible, 
and  that  the  Act  did  not  extend  to  render  lawful  the  erecting 
of  buildings  which,  though  under  the  same  roof  as  the  church 
and  in  physical  communication  with  it,  were  intended  to  be 
used  for  ecclesiastical  purposes  for  which  the  church  would  not 
be  used  in  the  ordinary  course,  permitting  only  buildings  which 
were  in  physical  communication  with  the  church  and  enlarged 
it  for  the  main  and  primary  purpose  of  religious  worship  (a). 

Apart  from  these  statutory  restrictions,  the  principles  as  laid 
down  by  the  Arches  Court  (b)  are  applicable  to  the  erection  of 
buildings  on  consecrated  ground  (c). 

Spaces  Act,  1881  (44  &  45  Viet.  c.  34),  s.  1  ;  Open  Spaces  Act,  1887  (50  &  51  Viet. 
c.  32),  s.  4  and  schedule ;  and  cf.  Open  Spaces  Act,  1906  (6  Edw.  7,  c.  25),  s.  20.  The 
ground  must  be  looked  at  as  a  whole  :  In  re  Ponsford  and  Newport  District  School 
Board,  [1894]  1  Ch.  454  ;  and  it  makes  no  difference  that  the  de  facto  setting  apart 
has  never  had  the  necessary  approval  of  the  Secretary  of  State  :  In  re  Bosworth  and 
Corporation  of  Gravesend,  [1905]  2  K.  B.  426.  The  site  of  a  church  where  intramural 
burial  has  taken  place  is  not  within  this  definition  :  In  re  Ecclesiastical  Commis- 
sioners and  New  City  of  London  Brewery  Co.'s  Contract,  [1895]  1  Ch.  702. 

(s)  Reference  is  therefore  omitted  to  older  cases,  such  as  Hansard  v.  Parishioners 
of  St.  Matthew,  Bttlmal  Green  (1878),  4  P.  D.  46  (faculty  for  mortuary). 

(t)  Sect.  5.  This  section  applies  to  a  sale  or  disposition  made  after  the  Act  came 
into  force  :  A.-G.  v.  Trustees  of  the  London  Parochial  Charities,  [1896]  1  Ch.  541,  pre- 
ferring In  re  Ecclesiastical  Commissioners  and  New  City  of  London  Breivery  Go's 
Contract,  [1895]  1  Ch.  702,  to  In  re  Trustees  of  St.  Saviour's  Rectory  and  Oyler  (1886), 
31  Ch.  D.  412.  And  this  exception  only  applies  where  the  Act  is  expressly  or  by 
necessary  implication  the  authority  which  makes  the  sale  effective  as  regards  the 
land  itself  :  In  re  Howard  Street  Congregational  Clmpel,  Sheffield,  [1913]  2  Ch.  690. 

(u)  Paddington  Corporation  v.  A.-G.,  [1906]  A.  C.  1. 

(x)  St.  Botolph,  Aldcrsgate  Without  ( Vicar}  v.  Parishioners,  [1900]  P.  69. 

(y)  A.-G.  v.  St.  Pancras  Vestry  (1893),  69  L.  T.  627. 

(z)  L.  C.  C.  v.  Dundas,  [1904]  P.  1. 

(a)  In  St.  Margaret,  Lothbury  (Rector)  v.  L.  C.  C.,  [1909]  P.  310,  a  choir  vestry 
and  an  extension  of  the  clergy  vestry  were  sanctioned,  but  not  a  movable  partition 
between  them.     In  St.  Sepulchre,  Holborn  Viaduct  (1903),  19  T.  L.  R.  723,  the  re- 
erection  and  enlargement  of  a  part  of  a  non-provided  school  was  refused  ;    secus, 
St.  James  the  Less,  Bethnal  Green  ( Vicar)  v.  Parishioners,  [1899]  P.  55. 

(b)  Supra,  p.  417. 

(c)  E.  v.  Twiss  (1869),  L.  R.,  4  Q.  B.  407  (chapel),  and  cases  cited  therein ;  Corke 
v.  Rainger  and  Higgs,  [1912]  P.  69  (non-provided  school  with  Church  of  England 
teaching) ;  In  re  St.  Nicholas  Cole  Abbey.     In  re  St.  Benet  Fink  Churchyard,  [1893] 
P.  58,  and  In  re  St.  Benet  Sherehog.    In  re  St.  Nicholas  Aeons,  [1893]  P.  66,  n.  (con- 
struction of  transformer  chamber  under  churchyard  and  steps  thereto),  where  a 
twenty-one  years  term  was  granted  subject  to  payment,  and  the  statutory  restric- 
tions were  not  referred  to. 
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The  question  of  the  use  of  consecrated  ground  for  secular 
purposes  has  also  been  considered  in  numerous  cases  where  it 
was  desired  to  make  public  footpaths  or  to  widen  highways. 
Up  till  about  the  year  1870  it  had  been  the  practice  to  obtain 
a  private  Act  of  Parliament  to  legalise  the  use  of  consecrated 
ground  for  these  purposes.  Subsequently  to  that  date  there 
was  a  gradual  tendency  on  the  part  of  the  ecclesiastical  courts, 
on  the  ground  mainly  of  the  saving  of  expense  and  of  the  public 
convenience,  to  allow  an  exception  to  the  rule  of  law  laid  down 
by  Dr.  Lushington  and  Cockburn,  C.J.  (d),  in  the  case  of  disused 
burial  grounds  closed  by  order  in  council  in  densely  populated 
areas  (e).  The  principle  of  this  exception  was  approved  by 
Sir  Arthur  Charles  in  the  Arches  Court  (/)  as  applicable  to 
"  consecrated  ground  where  the  purpose  for  which  the  ground 
was  originally  consecrated  can  no  longer  be  lawfully  carried 
out  "  (g).  This  decision  has  been  accepted  as  binding  (h),  and 
has  been  applied  as  governing  the  discretion  of  the  court, 
faculties  having  sometimes  been  refused  (i)  and  in  other  cases 
granted  sub  modo  (k),  there  being  always  a  money  payment 
and  provision  made  for  the  proper  reinterment  of  human 
remains.  The  power  is  one  which  requires  to  be  exercised  with 
great  discretion  and  reserve  after  a  careful  weighing  of  all  the 
considerations  in  each  case  (i),  and  it  is  doubtful  whether  it 
extends  to  consecrated  ground  which  has  never  been  used  for 
the  purposes  of  burial  (/). 

Certain  provisions  on  this  subject  in  connection  with  the 
union  of  benefices  are  dealt  with  under  that  head  (m). 

The  Open  Spaces  Act,  1906  (n),  consolidating  the  previous 
enactments,  gives  power  to  the  owner  of  any  disused  burial 
ground  (o)  to  transfer  it  to  a  local  authority  for  use  as  a  public 

(d)  In  Harper  v.  Forbes    (1859),    5   Jur.  (N.  S.)  275,  and  R.  v.  Ttviss,  supra, 
followed  In  re  Plumstead  Burial  Ground,  [1895]  P.  225  (faculty  for  street  widening 
on  closed  burial  ground  refused  as  ultra  vires). 

(e)  In  re  St.  George-in-the-East  (1876),  1  P.  D.  311  (faculty  granted  for  footpath 
with  gates  for  convenience  of  parishioners) ;  St.  Botolph  Without  Aldgate  (Vicar)  v. 
Parishioners  (No.  1),  [1892]  P.  161,  at  p.  168  ;  St.  Andrew's,  Hove  (Vicar)  v.  Mawn, 
[1892]  P.  228,  n.  ;    St.  Nicholas,  Leicester  (Vicar)  v.  Langton,  [1899]  P.  19  (faculties 
granted  for  street  widening) ;  8t.  John  the  Baptist,  Cardiff  ( Vicar)  v.  Parishioners, 
[1898]  P.  155  (faculty  granted  for  fenced -in  footpath  for  parishioners  with  right  of 
way  for  the  public,  footpath  to  be  closed  on  one  day  in  the  year). 

(f)  In  re  Bideford  Parish,  [1900]  P.  314,  at  p.  324  (faculty  granted  for  street 
widening). 

(g)  This  definition  appears  to  take  too  narrow  a  view  of  the  purpose  for  which  a 
burial  ground  is  consecrated,  as  it  disregards  the  right  of  the  parishioner  to  be 
returned  to  his  parent  earth  for  dissolution.     See  the  classical  judgment  of  Lord 
Stowell  in  Gilbert  v.  Buzzard  (1820),  3  Phill.  335  ;  post,  p.  624. 

(h)  Corke  v.  Rainger  and  Higgs,  [1912]  P.  69,  per  Sir  L.  Dibdin,  q.v.  ;  Ex  parte 
Uxbridge  U.  D.  C.  (1914),  30  T.  L.  R.  448. 

(i)  Ex  parte  Uxbridge  U.  D.  C.,  supra. 

(k)  St.  Anne's,  Limehouse  (1915),  31  T.  L.  R.  539.  See  also  St.  Gabriel,  Fenchurch 
Street  (Rector)  v.  City  of  London  Real  Property  Co.,  Ltd.,  [1896]  P.  95. 

(I)  There  are  no  recent  reported  cases  on  the  subject,  and  the  law  depends  on  the 
older  authorities. 

(m)  Post,  p.  503,  508. 

(n)  6  Edw.  7,  c.  25. 

(o)  The  definition  of  burial  ground  and  disused  burial  ground  is,  with  one 
exception,  similar,  to  that  set  out  ante,  p.  417. 


Faculties  for 
making  pub- 
lic footpaths 
or  widening 
highways. 


The  Open 
Spaces  Act, 
1906. 


420  OF    CHURCHYARDS. 

open  space  (p)  subject  to  the  grant  of  a  faculty  for  this  purpose 
which  grant  the  bishop  is  authorised  to  make  on  the  application 
of  a  local  authority  (q).  The  playing  of  games  is  not  allowed, 
unless  expressly  sanctioned  by  faculty,  and  there  are  provisions 
for  the  recording  of  tombstones  and  monuments  and  their 
non -removal  without  faculty  (r).  The  local  authority  is  bound 
to  maintain  the  ground  in  a  good  and  decent  state,  and,  subject 
to  any  other  provisions,  may  inclose,  lay  out,  and  improve 
it  ($).  When  ground  is  held  as  an  "  open  space  "  under  this 
and  similar  Acts,  the  court  has  no  power  to  authorise  by  faculty 
the  taking  of  part  of  it  to  widen  a  highway  (ss). 

Tombstones  While  the  strict  right  of  a  parishioner  (or  stranger  happening 
and  monu-  ^o  ^]e  m  fae  parish)  is  the  right  to  simple  interment,  and  to  no 
more,  the  custom  of  erecting  tombstones,  monuments,  &c., 
over  graves  is  now  practically  universal.  As  regards  the  right 
of  the  incumbent,  what  has  been  said  before  with  reference  to 
the  erection  of  monuments  in  the  church  (t)  appears  to  be 
equally  applicable.  The  invasion  of  the  freehold  or  possessory 
rights  of  the  incumbent  (if  any)  is  met  by  the  payment  of  a 
•  customary  fee,  and  at  this  date  it  is  not  thought  that  a  refusal 
by  the  incumbent  on  these  grounds  alone  could  be  sustained. 
Nevertheless  the  consent  of  the  incumbent  to  the  erection  of  a 
tombstone  or  monument  is  always  necessary,  and  it  is  his 
primary  right  or  duty  to  protect  the  churchyard  and  the 
parishioners  by  refusing  to  sanction  any  erections  which  are 
objectionable  by  reason  of  their  size  or  shape,  or  by  reason  of 
the  inscriptions  thereon.  This  power  of  refusal  must  be  exer- 
cised with  proper  discretion,  and  is  subject  to  the  control  of  the 
ordinary.  Thus  the  Privy  Council  in  Keet  v.  Smith  (u)  ordered 
the  issue  of  a  faculty  for  a  tombstone  to  which  the  only  objec- 
tion of  the  incumbent  was  in  respect  of  the  words  "  the  Revd.  " 
prefixed  to  the  name  of  a  Wesley  an  minister,  holding  that  as 
the  word  "  Revd.  "  was  not  a  title  of  honour  or  dignity,  and 
a  person  prefixing  the  word  to  his  name  did  not  thereby  claim 
to  be  in  holy  orders,  the  incumbent's  refusal  was  not  justified. 
Prayers  for  In  this  connection  the  question  of  the  legality  of  inscriptions 

the  dead.  asking  for  prayers  for  the  dead  has  been  considered  in  several 
cases.  In  the  reported  cases  in  the  ecclesiastical  courts  the 
view  expressed  by  Sir  H.  Jenner  Fust  (.r)  that  on  the  whole  the 
Church  of  England  discourages  such  prayers  in  view  of  their 
connection  with  the  doctrine  of  purgatory  condemned  in  the 

(p)  6  Edw.  7,  c.  25,  s.  6. 

(q)  Sect.  11  (1),  (5). 

(r)  Sect.  11  (2)— (4). 

(t)  Sect.  10.  See  The  Camden  Town  Burial  Ground  (1889),  5  T.  L.  R.  311.  and 
Ex  parte  Uxbridge  U.  D.  C.  (1914),  30  T.  L.  R.  448. 

(M)  Ex  parte  St.  Marylebone  Borough  Council  (1920),  36  T.  L.  R.  256. 

(0  See  ante,  p.  408. 

(u)  (1876),  1  P.  D.  73,  overruling  the  decision  of  Sir  R.  Phillimore,  Dean  of  the 
Arches  (1875),  L.  R,,  4  A.  &  E.  398. 

(x)  Breeks  v.  Woolfrey  (1838),  1  Curt.  880.  In  this  case,  which  was  a  criminal 
suit  alleging  an  ecclesiastical  offence  merely  by  erecting  a  tombstone  with  the 
words  thereon,  the  judge  refused  to  order  its  removal,  but  it  does  not  appear  that 
he  would  himself  have  authorised  the  inscription  if  asked  to  do  so. 
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twenty-second  article  of  religion,  but  does  not  prohibit  them, 
has  been  followed,  and  the  words  in  these  cases  have  not  been 
sanctioned  (y).  Similar  words  are  known  to  have  been  sanc- 
tioned in  an  uiireported  case  (z),  and  the  subsequent  decision 
of  the  House  of  Lords  that  a  bequest  of  personal  estate  for 
masses  for  the  dead  is  not  void  as  a  gift  to  superstitious  uses  (a) 
may  affect  future  decisions. 

The  possession  and  right  of  property  in  tombstones  erected  in 
a  churchyard,  like  the  monuments  in  the  church,  belong  to  those 
who  erected  them  (b)  ;  and  if  any  one  defaces  or  injures  them, 
the  owners  may  have  an  action  against  the  wrongdoer  (c).  If 
the  incumbent,  in  exercise  of  his  general  discretion  and  authority 
over  the  whole  freehold  of  the  church,  injures  them,  or  causes 
them  to  be  removed,  it  seems  that  there  would  be  a  remedy 
against  him,  even  when  the  erection  was  made  without  the 
sanction  of  a  faculty  (d). 

Save  in  the  case  of  a  faculty  vault,  the  incumbent,  in  exercise  Vaults. 
of  his  general  discretion,  might  cause  a  vault  to  be  opened  for 
the  interment  of  other  persons  than  than  those  for  whom  it  was 
designed,  and  whose  relatives  have  been  there  buried  :  and 
this,  as  it  seems,  although  the  incumbent  should  himself  have 
permitted  the  vault  to  have  been  made  for  the  exclusive  use 
of  the  party  claiming  it ;  for  the  incumbent  could  have  had 
no  power  to  give  such  permission,  and  his  giving  it  would 
therefore  have  been  a  nullity  (e). 

It  is  the  duty  of  the  churchwardens  in  their  general  control 
of  the  church  and  churchyard  to  provide  the  parishioners  with 
facilities  for  access  to  the  church  and  the  various  portions  of 
the  churchyard  by  the  making  under  proper  authority  (/)  and 
maintaining  of  footpaths.  There  may  also  exist  public  rights 
of  way  across  consecrated, ground  (g). 

There  may  also  exist  by  custom  a  right  of  use   (or  quasi-  Churchway 
easement)   of  land  for  the  inhabitants  of  a  parish   to   have 
a  way  to   the   church,  and  this   is   called  a  churchway.     It 
includes    the  portion  of   the    way    which    is   on    consecrated 
ground  (h)  as  well  as   the  rights   in  alieno  solo.     The  right 


Access  to 
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(y)  Egerton  v.  All  of  Odd  Rode,  [1894]  P.  15,  faculty  for  inscription  under  memorial 
window  refused;  Pearson  v.  Stead,  [1903]  P.  66,  faculty  granted  for  removal  of 
tombstone  bearing  the  words,  erected  without  consent  of  incumbent.  In  this  case 
the  deceased  was  a  Roman  Catholic,  and  it  was  held  that  the  onus  of  satisfying  the 
court  that  the  inscription  was  in  all  respects  unobjectionable  had  not  been 
discharged. 

(z)  Church  Times,  November  18th,  1910. 

(a)  Bourne  v.  Keane,  [1919]  A.  C.  815. 

(b)  1  Inst.  18  ;  3  Inst.  201  ;  Gibs.  Cod.  453  ;  Com.  Dig.  tit.  Cemetery,  C. 

(c)  Spooner  v.  Brewster  (1825),  3  Bing.  136. 

(d)  Durst  v.  Masters  (1876),  1  P.  D.  373;  RitcUngs  v.  Cordingley  (1868),  L.  R., 
3  A.  &  E.  113. 

(e)  See  Bryan  v.  Whistler  (1828),  8  B.  &  C.  288. 

(f)  Walter  v.  Mountague  (1836),  1  Curt.  253.     A  faculty  is  in  strictness  required 
for  new  paths. 

(g)  E.g.,  where  old-established  rights  of  way  are  preserved.        See  also  ante, 
p.  419  n.  (e}. 

(h)  Batten  v.  Gedye  (1889),  41  Ch.  D.  507. 
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extends  to  the  parishioners  at  large,  and  apparently  can- 
not be  *  limited  to  any  particular  parishioners  or  class  of 
parishioners  (i). 

The  right  to  a  churehway,  not  being  publici  juris,  but  a 
private  and  limited  right,  may  be  claimed  and  maintained  in 
the  ecclesiastical  court  (k)  ;  so  that  he  who  ought  to  repair  it 
would  be  compelled  by  that  court  to  do  so  ;  but  if  it  were 
suggested  that  it  was  a  highway,  then  a  prohibition  would  be 
granted,  for  such  a  question  would  be  triable  only  at  common 
law.  But  in  either  case  it  does  not  appear  that  the  remedy  by 
indictment  would  be  improper  ;  and  if  in  the  indictment  it  was 
alleged  to  be  a  footway  to  the  church  of  A.,  without  stating 
more  particularly  whether  it  was  a  highway  or  not,  it  would  be 
held  good  ;  and  there  would  probably  be  few  cases  in  which  in 
practice  it  would  not  be  the  better  and  safer  course  to  proceed 
by  indictment,  leaving  the  defendant  to  raise  the  objection  as 
to  proper  jurisdiction,  if  he  should  think  fit  (I). 

The  statutes  for  the  erection  of  additional  churches  have  pro- 
vided that  all  such  parishes  or  extra-parochial  places  as  shall 
be  required  by  the  Commissioners  shall  furnish  lands  for  en- 
larging existing  or  for  making  additional  churchyards  or  burial 
grounds,  as  the  Commissioners  shall  deem  necessary  :  and  the 
Commissioners  shall  give  notice  to  the  churchwardens,  to  be 
left  at  their  abodes,  of  the  intention  to  enlarge  the  existing,  or 
to  set  out  new  burial  grounds  ;  and  of  the  extent  of  ground 
required  for  such  purpose,  and  for  a  proper  approach  thereto, 
and  of  the  place  in  which  the  same  is  required  to  be  provided  ; 
and  the  churchwardens  shall,  within  fourteen  days,  call  a 
meeting  of  the  vestry,  or  persons  possessing  the  powers  of 
vestry,  for  taking  all  necessary  measures  for  providing  the 
same  ;  and  in  case  the  parish  or  place  cannot  provide  the  same 
without  purchase,  the  vestry,  or  persons  possessing  the  powers 
of  vestry,  are  required  forthwith  to  proceed  to  treat  for  ground 
according  to  such  notice,  but  shall  not  conclude  any  bargain 
without  the  Commissioners'  approbation  (ra).  These  provi- 
sions cannot  now  be  carried  out  by  means  of  a  compulsory 
rate  (n).  The  Commissioners  may  accept,  from  persons  willing 
to  give,  any  lands  not  exceeding  in  quantity  what  may  be 
sufficient  for  building  a  church  or  chapel  and  providing  a 
churchyard  (o). 

All  the  powers  and  provisions  of  these  Acts  which  relate  to 
the  grant,  sale,  conveyance,  purchase  and  resale  of  lands  to  or 

(i)  E.g.,  for  the  tenants  of  a  certain  manor  :  Brocklebank  v.  Thompson,  [1903]  2 
Ch.  344,  and  cases  cited  therein,  where  the  question  of  a  churchway  is  considered 
generally  ;  and  see  Farquharv.  Newbury  R.  D.  C.,  [1908]  2  Ch.  586  and  [1909]  1  Ch. 
12,  where  the  questions  arising  out  of  the  diversion  of  a  churchway  are  considered. 

(k)  Batten  v.  Gedye,  supra.  The  civil  courts  will  only  exercise  ancillary  jurisdic- 
tion :  Marriott  v.  Tarpley  (1838),  9  Sim.  279. 

(1)  See  generally  Thrower's  Case  (1672),  1  Ventr.  208  ;  3  Bac.  Abr.  433  ;  Ayl. 
Parerg,  438  ;  and  Gale  on  Easements. 

(TO)  59  Geo.  3,  c.  134,  s.  36. 

(n)  36  &  37  Viet.  c.  91. 

(o)  58  Geo.  3,  c.  45,  s.  33. 


OF    CHURCHYARDS. 


by  the  Commissioners,  for  the  purpose  of  building  any  additional 
churches  or  chapels,  or  the  advancing,  raising  or  taking  up  at 
interest  money  for  any  such  purpose,  extend  to  grants,  &c.; 
of  lands  or  hereditaments  necessary  for  enlarging  or  making 
any  churchyard  or  burial  ground,  and  approaches  thereto,  and 
for  issuing  money  required  for  those  purposes,  repaying  by 
instalments  or  otherwise  (p).  Lands  thus  added  to  any  existing  in  whom  land 
churchyard  or  burial  ground,  or  appropriated  for  a  new  burial  is  to  vest. 
ground,  shall,  as  soon  as  convenient,  be  consecrated  for  the 
burial  of  the  dead,  and  shall  for  ever  be  used  as  an  additional 
burying  ground.  And  by  the  statute  59  Geo.  III.  c.  134,  it  was 
directed  that  the  freehold  of  the  land  so  consecrated  should 
thereupon  vest  in  the  person  or  persons  in  whom  the  freehold 
of  the  ancient  burial  ground  of  such  parish  or  chapelry  should 
from  time  to  time  be  vested  (q). 

By  a  later  Act  it  is  directed  that  the  freehold  of  every  burial 
ground  of  which  the  Commissioners  may  have  accepted  or  shall 
accept  a  conveyance  under  any  of  the  Church  Building  Acts, 
shall,  after  consecration,  vest  in  the  incumbent  for  the  time 
being  of  the  church  to  which  such  burial  ground  shall  belong, 
or  if  there  be  no  such  incumbent,  in  such  manner  as  the  Com- 
missioners, with  consent  of  the  bishop,  may  direct,  until  there 
shall  be  such  incumbent,  and  then  in  such  incumbent  for  the 
use  of  the  inhabitants  of  the  place  for  which  such  burial  ground 
was  acquired  (r). 

Land  obtained  for  a  burial  ground  by  any  parish  may  be  Land  may  be 
declared  by  the  Commissioners  part  of  such  parish  for  that  pur- 
pose  after  consecration,  although  it  may  not  be  within  the 
bounds  of  such  parish  (s). 

The  Commissioners  may  direct,  in  the  conveyance  to  them  of  One  chapel 
any  land  for  a  burial  ground,  that  any  one  chapel  or  lodge,  built  jJ^J^JJJf1 
or  thereafter  to  be  built  on  such  land,  may  be  used  for  all  the  for  contiguous 
different  parishes  or  places  for  which  such  land  may  have  been  burial 
purchased  and  conveyed,  where  the  land  has  been  purchased  8ro 
for  two  or  more  parishes  or  places.     And  the  ministers  of  each 
parish  may  in  such  case  use  the  chapel  for  the  burial  service, 
the  same  fees  being  payable  as  are  due  in  the  parishes  for  which 
the  land  has  been  purchased  (t).     In  consecrating  such  burial 
ground  the  bishop  may  declare  in  the  sentence  of  consecration 
that  the  chapel  is  for  the  use  of  such  parishes  or  places  respec- 
tively ;  and  he  may  also  declare  that  one  boundary  fence  round 
the  whole  is  sufficient  without  subdivision  fences  inclosing  the 
portions  conveyed  for  the  several  parishes  or  places  ;  or  he  may 
require  boundary  stones  to  be  put    down  for   marking  the 
boundaries  of  each  parish  (u). 

(p)  59  Geo.  3,  c.  134,  s.  37. 

(r)  8  &  9  Viet.  c.  70,  s.  13  ;  and  see  Board  of  Works  for  Plumstead  District  v. 
Ecclesiastical  Commissioners,  [1891]  2  Q.  B.  361. 
(s)  Sect.  14. 

(t)  9  &  10  Viet.  c.  68,  s.  1. 
(u)  Sects.  2,  3 
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A  sufficient  fund  for  the  repairs,  &c.,  of  the  chapel  is  to  be 
set  apart  and  invested  in  the  names  of  trustees,  who  are  to 
apply  the  annual  proceeds  from  time  to  time,  but  no  church 
rate  is  to  be  imposed  for  the  repairs  (x). 

The  Commissioners  may,  if  they  think  fit,  alter,  repair,  pull 
down  and  rebuild,  or  order  or  direct  to  be  altered,  &c.,  the  walls 
or  fences  of  any  existing  churchyard  or  burial  ground  of  any 
parish  or  chapelry,  and  fence  off  any  additional  or  new  burial 
ground,  to  be  provided  under  the  above  powers  ;  and  also  stop 
up  and  discontinue,  or  alter,  or  order  to  be  stopped  up,  &c.,  any 
entrance  to  any  churchyard  or  burial  ground,  and  the  footways 
and  passages  over  the  same,  as  they  shall  think  fit  ;  provided 
the  same  be  done  with  the  consent  of  two  justices  of  the  peace, 
and  on  notice  being  given  (y). 

The  form  of  this  notice  is  given  by  reference  to  another 
statute,  55  Geo.  III.  c.  68,  which  relates  to  the  stopping  up  of 
highways.  The  notice  in  that  case  states  the  order  of  the 
justices,  and  that  the  same  will  be  confirmed  at  the  next  quarter 
sessions  unless  appealed  against.  But  the  whole  mode  of 
proceeding  in  that  case  is  different  from  that  prescribed  in 
stopping  up  a  church  path,  and  the  form  of  notice  is  conse- 
quently inapplicable.  Such  a  blunder  is  characteristic  of  a 
Church  Building  Act,  and  it  has  been  held  that  the  notice, 
which  refers  to  something  already  done,  and  which  by  the  Act 
containing  it  is  directed  to  be  given  after  the  stopping  up,  must 
nevertheless  be  given  before  the  order  in  the  case  of  church 
paths,  otherwise  it  will  be  bad  (z). 

The  Commissioners  may  authorise  any  parish,  chapelry, 
township,  or  extra-parochial  place  desirous  of  procuring  or 
adding  to  any  burial  ground,  to  purchase  any  lands  the  Com- 
missioners may  think  sufficient  and  properly  situate  for  that 
purpose  ;  and  the  churchwardens  shall  exercise  all  powers  for 
making  such  purchases  ;  and  when  any  lands  so  purchased 
shall  be  situate  out  of  the  parish  or  place  for  which  they  were 
intended,  the  same  shall,  after  consecration,  be  deemed  part  of 
such  parish  or  place  (a),  but  the  churchwardens  cannot  now 
enforce  payment  of  compulsory  rates  for  the  above  purpose  (6). 

In  cases  of  the  churchyards  of  churches  built  under  the 
provisions  of  1  &  2  Will.  IV.  c.  38,  it  is  directed,  that  when  five 
years  have  elapsed  after  the  land  has  been  conveyed  for  that 
purpose,  it  shall  vest  absolutely  in  the  persons  to  whom  it  has 
been  so  conveyed  ;  provided,  that  if  it  should  be  recovered  in 
ejectment,  the  value  found  by  the  jury  and  the  costs  shall  be 
tendered  within  two  months  after  the  judgment  (c). 

Where  burials  in  any  churchyard  or  burial  ground  have  been 


(x)  9  &  10  Viet.  c.  68,  s.  4. 

(y)  Sect.  39. 

(z)  R.  v.  Arkuright  (1848),  18  L.  J.,  Q.  B.  26. 

(a)  3  Geo.  4,  c.  72,  s.  26. 

(b)  36  &  37  Viet.  c.  91. 

(c)  1  &  2  Will.  4,  c.  38,  s.  17. 
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discontinued  under  an  order  in  council,  the  burial  board  or 
churchwardens,  as  the  case  may  be  (d),  are  to  maintain  such 
churchyard  or  burial  ground  of  any  parish  in  decent  order,  and 
also  to  do  the  necessary  repairs  of  the  walls  and  the  fences 
thereof.  The  costs  and  expenses  are  repaid  by  the  overseers, 
upon  the  certificate  of  the  burial  board  or  churchwardens,  as  the 
case  may  be,  out  of  the  rate  made  for  the  relief  of  the  poor  of 
the  parish  or  place  in  which  such  churchyard  or  burial  ground  is 
situate,  unless  there  is  some  other  fund  legally  chargeable  with 
such  costs  and  expenses  (e).  This  provision  does  not  apply  to 
a  private  burial  ground,  but  only  to  a  burial  ground  belonging 
to  a  parish  (/). 

Rectors  and  also  vicars  who  receive  for  their  own  use 
burial  fees  and  similar  charges  are  as  beneficial  occupiers  of 
a  churchyard  in  connection  with  their  church  liable  to  the 
poor  rate  (g). 

Matters  relating  to  the  cognate  subject  of  burial  (including 
the  Burial  Acts)  are  dealt  with  more  fully  under  that  head  (h). 

(d)  R.  v.  Burial  Board  of  Bishopwearmouth  (1879),  5  Q.  B.  D.  67. 

(e)  18  &  19  Viet.  c.  128,  s.  18.     See  R.  v.  Vestry  of  St.  Mary,  Islington  (1890),  25 
Q.  B.  D.  523,  and  JR.  v.  Burial  Board  of  Bishopwear  mouth,  supra. 

(/)  R.  v.  St.  John,  Westgate,  and  Elswick  Burial  Board  (1862),  31  L.  J.,  Q.  B.  205. 

(g)  Winstanley  v.  North  Manchester  Overseers,  [1908]  1  K.  B.  835,  [1910]  A.  C. 
7.  The  ratio  decidendi  of  this  case,  in  which  the  strict  legal  position  of  incumbents 
with  reference  to  the  soil  and  freehold  of  the  church  and  churchyard  was  discussed  at 
length,  appears  to  cover  all  cases  where  the  incumbent  is  in  occupation  of  a  church- 
yard or  burial  ground. 

(h)  Post,  p.  618 
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CHAPTER  VI. 


OF   FACULTIES. 


Licence  of 
the  ordinary. 


Jurisdiction 
of  the 
ordinary. 


WE  have  dealt  in  the  earlier  chapters  of  this  book  with  things 
ecclesiastical,  and  have  pointed  out,  especially  in  connection  with 
churches  and  their  contents  and  churchyards,  that  certain 
things  cannot  be  done  without  the  licence  of  the  ordinary. 
This  licence  is  normally  granted  in  the  form  of  a  faculty  issuing 
from  the  diocesan  registry  under  the  authority  of  the  chancellor, 
and  it  is  convenient  here  to  deal  with  various  questions  of 
procedure  and  practice  such  as  more  usually  arise  in  this  special 
connection,  apart  from  the  general  procedure  in  ecclesiastical 
courts  (a). 

The  basis  and  extent  of  the  jurisdiction  of  the  ordinary  in 
this  respect  is  precisely  and  clearly  set  out  in  the  following 
Memorandum  as  to  the  law  of  faculties  by  Sir  Alfred  B.  Kempe, 
printed  as  an  appendix  to  the  report  of  July,  1914,  of  the 
Archbishops'  Ancient  Monuments  (Churches)  Committee  (6)  : — 
'  The  necessity  for  obtaining  the  licence  of  the  ordinary,  i.e., 
the  bishop,  acting  by  his  chancellor,  before  the  fabric  of  a 
church  is  interfered  with,  is  clear.  It  was  asserted  in  positive 
terms  with  regard  to  the  pulling  down  and  rebuilding  of  churches 
by  a  constitution  of  Otho,  the  legate  in  England  of  Gregory  IX., 
made  in  a  national  synod  in  1237,  viz.  : — 

'  We  strictly  forbid  .  .  .  rectors  of  churches  to  pull 
down  ancient  consecrated  churches  without  the  consent 
and  licence  of  the  bishop  of  the  diocese  under  pretence  of 
raising  a  more  ample  and  fair  fabric.  Let  the  diocesan 
consider  whether  it  will  be  more  expedient  to  grant  or  deny 
a  licence  '  (c) ; 

and  the  necessity  thus  insisted  upon  is  now  fully  recognised  as 
extending  in  principle  to  any  alterations  whatever  of  the 
structure  of  a  church.  A  parish  church  '  belongs  not  to  any 
one  generation,  nor  are  its  interests  and  condition  the  exclusive 
care  of  those  who  inhabit  the  parish  at  any  one  period  of  time. 
It  is  in  entire  conformity  with  this  aspect  of  the  parish  church 
that  the  law  has  forbidden  any  structural  alterations  to  be 

(a)  Ante,  p.  170.  The  jurisdiction  of  the  court  of  the  Master  of  the  Faculties 
in  the  matter  of  the  appointment  of  notaries  public  appears  to  be  outside  the  scope 
of  this  work. 

(6)  Reprinted  by  permission  of  Sir  Alfred  B.  Kempe  and  of  Sir  Lewis  T.  Dibdin, 
Dean  of  the  Arches,  chairman  of  the  committee.  The  report  of  the  committee  con- 
tains a  large  amount  of  valuable  information  on  the  subject  of  faculties  and  faculty 
procedure. 

(c)  Johnson's  Ecclesiastical  Laws,  vol.  ii.,  mccxxxvii. 
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made  in  it,  save  those  which  are  approved  by  a  disinterested 
authority  in  the  person  of  the  ordinary  '  (d). 

"  Decoration  stands  in  no  different  position  from  the  fabric  Decorations 
itself  as  regards  the  jurisdiction  of  the  ordinary.  '  The  law  °J- the 
which  requires  that  those  who  wish  to  set  up  any  new  decoration 
in  a  church  must  apply  to  the  proper  authorities  for  a  faculty 
before  they  so  do  is  very  salutary,  and  ought  to  be  upheld.  It 
serves  as  a  safeguard  against  the  introduction  of  many  objec- 
tionable things  into  the  church,  which  apathy  or  want  of 
vigilance  on  the  part  of  the  parishioners  might  in  many 
instances  facilitate,  and  it  maintains  the  principle,  which  is  a 
wholesome  one,  that  the  structure  and  ornament  of  the  church 
is  not  to  be  meddled  with  except  upon  due  consideration  and 
lawful  authority  '  (e). 

"  In  exercising  its  powers  over  the  structure  and  decoration  of 
a  church,  the  ecclesiastical  court  is  entitled  to  take  sestheticai 
considerations  into  account.  It  '  would  be  careful,'  said  the 
eminent  judge  Sir  William  Scott  (afterwardsL  ord  Stowell), 
'  to  preserve  .  .  .  the  symmetry  and  proportions  of  the 
church  '  (/). 

"  And  so  far  does  the  power  of  the  ordinary  in  this  respect 
extend  that  where  he  is  satisfied  that  any  proposed  decorative 
alteration  of  a  church  would  be  a  distinctly  advantageous 
addition  to  it  he  is  entitled  to  sanction  it,  even  in  opposition 
to  the  wishes  of  a  majority  of  the  parishioners  (g). 

"  The  contents  of  a  church — the  furniture  and  '  ornaments '-  -  Necessity  of 
are  equally  placed  by  law  under  the  care  of  the  ordinary,  and  faculty. 
cannot  be-  removed  without  his  faculty.     Nor  can  new  articles 
be  substituted  without  such  authority  for  those  previously  in 
use.     The  decisions  of  the  ecclesiastical  courts  in  faculty  suits 
with  regard  to  such  articles  are  very  numerous. 

"  The  conclusion  is  clear  then  that  '  no  man,  whoever  he  may 
be,  has  authority  to  make  any  changes  in  the  church  except  the 
ordinary  and  those  lawfully  deputed  by  him.  No  lawyer  can 
possibly  have  any  doubt  on  this  point '  (k). 

"  And  '  for  a  clergyman  without  the  sanction  of  any  ecclesias- 
tical authority  to  make  alterations  in  his  church  is  to  act 
against  the  ecclesiastical  law  '  (?'). 

"  This  conclusion  does  not  depend  merely  upon  decisions  of  the 
ecclesiastical  courts.  The  right  of  the  ordinary  to  be  free  from 
interference  by  the  civil  courts  in  dealing  with  the  decking  of 
churches  was  established  in  1285  by  the  statute  of  13  Edw.  I. 
Circumspecte  agatis  (k),  and  the  duty  of  the  civil  courts  to 
assist  him  in  maintaining  his  authority  in  this  matter  has  been 

(d)  Nickalls  v.  Briscoe,  [1892]  P.  269,  at  p.  283. 

(e)  Clifton  v.  Ridsdale  (1876),  1  P.  D.  316,  at  p.  360. 

(/)  Groves  v.  Hornsey  (Rector)  (1793),  1  Hagg.  Cons.  188,  195. 
(g)  Nickalls  v.  Briscoe,  [1892]  P.  269  at  p.  283. 
(h)  Dewdney  v.  Good  (1861),  7  Jur.  (N.  S.)  637,  638. 
(i)  Sieveking  v.  Kingsford  (1866),  36  L.  J.,  Eccl.  1. 
(k)  Palmer  v.  Bishop  of  Exeter  (J723),  1  Str.  575. 
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fully  recognised  in  modern  times.  In  Marriott  v.  Tarpley  (I) 
Vice-Chancellor  Shadwell,  in  granting  an  injunction  to  restrain 
an  alteration  in  a  church  unauthorised  by  faculty,  said,  '  In 
my  opinion  this  court  ought  in  such  case  to  be  ancillary  to  the 
ecclesiastical  court,  and  to  grant  an  injunction,  as  in  other 
cases,  where  any  act  in  the  nature  of  waste  is  either  threatened 
or  committed  '  (m). 

"  No  doubt  the  obligation  thus  cast  upon  those  immediately 
responsible  for  the  care  of  a  church  and  its  contents,  whether 
they  be  churchwardens  or  incumbent,  to  obtain  a  faculty 
before  meddling  with  the  structure,  decoration  or  contents  of 
the  building,  is  in  practice  subject  to  certain  limitations.  The 
Repairs.  churchwardens  are  bound  to  exercise  constant  vigilance  with 
regard  to  the  state  of  the  church,  and  to  execute  such  repairs 
as  are  needed  without  obtaining  any  faculty.  Moreover,  the 
ecclesiastical  courts  repose  confidence  in  the  incumbent  and 
churchwardens,  and  in  matters  of  small  moment  will  not 
regard  them  as  liable  to  censure  for  having  acted  without  the 
express  authority  of  the  faculty.  The  courts  are  not  eager  for 
jurisdiction  in  such  cases.  But  if  any  doubt  exists  they  should 
inquire  of  the  registry  whether  they  maj^  safely  proceed  without 
a  faculty. 

"  yhis  general  duty  and  right  to  execute  repairs  without  a 
faculty  does  not,  however,  carry  with  it  the  right  to  injure  an 
ancient  historic  building  by  adopting  a  mode  of  repair  which 
in  the  judgment  of  reasonable  persons  is  improper.  On  no 
principle  could  it  be  maintained  that  the  ordinary  has  no 
jurisdiction  to  prevent  such  a  proceeding.  The  declaration  of 
Sir  William  Scott  that  '  it  is  to  his  [the  ordinary's]  care  that  the 
fabric  of  the  church  is  committed  that  it  shall  not  be  injured  or 
deformed  by  the  caprice  of  individuals  '  (n)  is  wholly  incon- 
sistent with  such  a  contention,  and  the  very  large  number  of 
cases  in  which  faculties  have  been  sought  to  authorise  the 
*  restoration  '  of  churches  bear  witness  to  the  fact  that  the 
power  of  the  ordinary  to  exercise  control  over  repairs  is  not 
confined  to  ordering  their  execution,  but  entitles  him  to  give 
directions  as  to  the  way  in  which  they  are  to  be  executed, 
directions  which  it  would  be  illegal  to  disregard  (o).  Further- 
more, the  fact  that  an  incumbent  and  churchwardens  may  not 
be  liable  to  censure  for  having  undertaken  some  matter  of 
small  moment  without  a  faculty  would  not  oust  the  jurisdiction 
of  the  ordinary  to  order  what  they  have  done  to  be  undone,  if 
on  investigation  it  proves  to  be  improper  (n). 

"It  may,  therefore,  be  stated  generally  that,  so  far  as  juris- 
diction is  concerned,  the  ordinary  has  the  fullest  authority  to 

(I)  (1838),  9  Sim.  279,  288. 

(m)  See  also  Cardinall  v.  Molyneux  (1862),  4  De  G.,  F.  &  J.  117  ;  Batten  v.  Gedye 
(1889),  41  Ch.  D.  507  ;  Proud  v.  Price  (1893),  63  L.  J.,  Q.  B.  61. 

(n)  Maidman  v.  Malpas  (1794),  1  Hagg.  Cons.  205,  208. 

(o)  Any  substantial  work  of  repair,  alteration,  or  addition  should  be  in  charge  of 
a  qualified  architect  of  repute. 
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direct  and  control  any  dealings  with  the  fabric,  decoration, 
fittings,  furniture  and  ornaments  of  a  church,  and  can  properly 
insist  that  even  in  matters  of  mere  repair  no  church  shall  be 
'  injured  or  deformed  by  the  caprice  of  individuals.'  " 

The  general  jurisdiction  of  the  ordinary  over  churches  is  thus  Limitations 
abundantly  clear.  There  are,  however,  certain  minor  limitations,  on  Jurisdic- 
the  chief  of  which  are  the  following  :—  n^ryl™ 

1.  A  faculty  is  not  necessary  in  the  case  of  a  cathedral    churches, 
church  (p),  with  the  probable  exception  of  certain  recently 
constituted  cathedrals  which,  in  addition  to  being  the  cathedral 
churches  of  the  dioceses,  also  retain  many  of  the  attributes  of 
parish  churches  (q}. 

2.  As   stated   in   the   Memorandum,    in   matters   of   small 
moment,  such  as  minor  repairs  and  replacements,  the  ecclesias- 
tical courts  repose  confidence  in  the  incumbent  and  church- 
wardens, and  will  not  as  a  rule  insist  on  faculty  sanction  being 
sought. 

3.  Prescription  being  a  doctrine  of  the  common  law,  it  is  riot 
competent  to  the  ecclesiastical  court  to  try  a  claim  by  prescrip- 
tion (e.g.,  to  a  pew  (r) )  save  with  the  consent  of  the  parties 
interested. 

4.  In  proceedings  under  the  Public  Worship  Regulation  Act, 
1874,  a  faculty  is  not  necessary  in  order  lawfully  to  obey  any 
monition  under  that  Act,  unless  the  court  so  directs  (s). 

Precisely  the  same  considerations  apply  in  the  case  of  con-   in  church- 
secrated  churchyards  (t),  subject  to  the  following  limitations  yards- 
and  qualifications  : — 

1.  The  procedure  in  connection  with  additions  to  church- 
yards is  not  by  way  of  faculty  (u),  nor  is  the  procedure  in 
connection  with  consecrated  burial  grounds  under  the  control 
of  a  burial  authority  (x). 

2.  The  allocation  of   grave  spaces  is  in  practice  dealt  with 
by  the  incumbent,  as  is  also  the  control  over  inscriptions  and 
the  erection  of  tombstones  in  all  ordinary  cases  ;    but  any 
decision  come  to  by  him  may  be  reviewed  by  the  ordinary  on 
application  in  a  cause  of  faculty  (y)  ;  indeed,  a  faculty  is  neces- 
sary to  complete  the  title  of  a  non-parishioner  to  a  grave  space 
granted  by  the  incumbent  (z). 

In  this  connection  it  should  be  noted  that  consecrated  burial  Open  Spaces 
grounds  cannot  be  managed  by  local  authorities  under  the  Act> 1906- 
Open  Spaces  Act,  1906,  without  a  faculty,  which  may  specify 
any  conditions  as  to  the  extent  or  nature  of  their  use  for  games  ; 

(p)  PMUpotts  v.  Boyd  (1875),  L.  R.,  6  P.  C.  435. 
(q)  Vide  ante,  p.  367. 

(r)  In  re  Bateman  (1870),  L.  R.,9  Eq.  660;  cf.  Stikman-Gibbard  v.  Wilkinson, 
[1897]  1  Q.  B.  749. 

(s)  37  &  38  Viet.  c.  85.  s.  14. 

(<)  Cf.  pp.  410,  628,  630. 

(*)  Vide  ante,  p.  411. 

(a;)  Post  p.  646. 

(y)  Keet  v.  Smith  (1876),  1  P.  D.  73  ;  Pearson  v.  Stead,  [1903]  P.  66. 

(z)  Dz  Romano,  v.  Roberts.     The  Perivale  Faculty,  [1906]  P.  332. 
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and  similarly  no  tombstones  or  monuments   can  be  removed 
without  a  faculty  (a). 

Certain  consents  are  necessary  conditions  to  the  grant  of  a 
faculty  ;  e.g.,  that  of  the  rector,  whether  lay  or  ecclesiastical, 
where  the  chancel  is  concerned  (6),  that  of  the  representatives 
of  the  deceased  or  the  owners  where  it  is  proposed  to  inter- 
fere with  tombs,  vaults  or  monuments,  and  that  of  the  owners 
of  faculty  pews  where  their  rights  will  be  affected  (c).  The 
consent  of  the  incumbent  as  such  is  not  strictly  necessary  (d), 
but  it  is  unlikely  that  cases  would  frequently  arise  where  a 
faculty  would  be  granted  in  opposition  to  the  expressed  views 
of  the  incumbent  (e). 

The  special  considerations  which  arise  in  special  applications, 
e.g.,  for  a  second  communion  table  or  for  chancel  gates,  or 
where  a  question  of  the  likelihood  of  superstitious  reverence 
may  arise,  or  where  building  on  a  churchyard  or  the  throwing 
of  part  of  it  into  a  public  thoroughfare  is  concerned,  have  been 
dealt  with  under  the  several  heads. 

Evidence  is  usually  taken  orally  (/)  and  on  oath. 

The  jurisdiction  of  the  ordinary  in  causes  of  faculty  is  in 
practice  delegated  by  the  bishop  to  the  chancellor  of  the  diocese. 
The  scope  and  extent  of  the  delegation  is  governed  by  the  words 
of  the  patent  of  appointment,  which  varies  in  different  dioceses. 
"  The  chancellor  takes  no  jurisdiction  but  that  which  it  confers. 
He  is  a  delegate,  and  is  bound  by  the  terms  of  the  instrument  of 
delegation"  and  of  any  restriction  thereby  imposed.  Thus  a 
reservation  "  nevertheless  first  consulting  us  and  our  successors, 
and  having  our  consent  in  case  either  party  earnestly  crave  our 
judgment,"  is  binding  on  the  chancellor  (g).  In  the  exercise, 
however,  of  his  delegated  power,  he  is  bound  to  act  judicially 
on  his  own  discretion,  unfettered  by  the  expressed  opinion  of 
the  bishop  (h).  His  jurisdiction  is  bounded  locally  by  the 
boundaries  of  the  diocese,  and  he  can  only  sit  and  act  outside 
these  limits  by  consent  of  the  parties  (i). 

Faculties  are  either  original,  authorising  the  doing  of  certain 
things,  or  confirmatory,  confirming  things  which  have  already 
been  done  without  faculty  authority,  or  faculties  for  removal 
(which  are  strictly  original  faculties),  authorising  the  removal 
of  articles  unlawfully  introduced  into  a  church,  &c.  There  are 

(a)  6Edw.  7,  c.  25,  s.  11. 
(6)  See  ante,  p.  373. 

(c)  See  p.  386. 

(d)  Rugg  v.  Kingsmill  (1867),  L.  R.,  2  P.  C.  59. 

(e)  See  ante.  p.  408. 
(/)  17  &  18  Viet.  c.  45. 

(g)  E.  v.  Tristram,  [1902]  1  K.  B.  816  (q.v.  and  cases  cited  therein).  The  ecclesi- 
astical court  proceedings  in  this  case  are  reported  sub  nom.  Davey  v.  Hinde,  [1901] 
P.  95,  [1903]  P.  221. 

(h)  Keet  v.  Smith  (1876),  1  P.  D.  73,  74. 

(i)  This  is  believed  to  be  generally  recognised  in  practice  as  the  law,  though  there 
is  no  clear  authority.  Cf.  Serjeant  v.  Dale  (1877),  2  Q.  B.  D.  558  ;  Hudson  v. 
Tooth  (1877),  3  Q.  B.  D.  46  ;  Combe  v.  Dz  la  Bere  (1881),  22  Ch.  D.  316  ;  Green  v. 
Lord  Penzance  (1881),  7  Q.  B.  D.  273,  6  App.  Cas.  657  ;  but  see  Noble  v.  Ahier 
(1886),  11  P.  D.  158. 
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Frequently  counter-petitions  for  confirmatory  and  removal 
faculties,  usually  heard  together  (k). 

The  more  usual  subject-matters  of  faculty  applications  are  in 
connection  with  alterations  of  or  additions  to  the  fabric,  decora- 
tion, goods,  utensils  and  ornaments  of  churches,  such  as  enlarge- 
ment, memorials,  windows,  reseating,  and  monuments  in  or 
buildings  on  churchyards,  or  the  alienation  of  portions  for  street 
widenings.  Other  and  rarer  subjects  are  faculty  pews,  vaults 
and  graves,  opening  graves,  removal  of  glebe  buildings  (/),  and 
the  sale  of  church  plate  (m). 

Faculties  (if  unopposed)  for  minor  alterations  to  be  enume- 
rated by  the  chancellor  of  the  diocese  (n)  or  for  the  removal  of 
glebe  buildings  are  charged  a  lower  fee  (o). 

The  rules  governing  the  procedure  in  faculty  applications 
vary  in  the  different  dioceses  (p),  but  the  application  is  usually 
initiated  by  the  presentation  of  a  petition  addressed  to  the 
bishop.  The  petition  is  considered  by  the  chancellor,  and,  save 
in  exceptional  cases,  is  followed  by  the  issue  of  a  citation  note, 
published  by  being  posted  on  the  church  door.  This  citation 
note  gives  information  of  the  nature  of  the  proposals,  the  names 
of  the  petitioners,  &c.,  and  calls  upon  opponents,  if  any,  to 
state  their  objections.  It  is  necessary  therefore  to  consider 
who  may  apply  for  or  oppose  the  grant  of  a  faculty,  the 
principles  being  the  same  in  both  -cases. 

A  cause  of  faculty  is  a  civil  suit,  which  (as  opposed  to  a 
criminal  suit,  which  is  ad  publicam  vindictam,  and  in  some  sense 
concerns  every  member  of  the  Church)  is  not  open  to  every  one, 
even  with  the  consent  of  the  ordinary,  but  only  to  those  who 
have  a  personal  interest  in  it  (q).  All  parishioners  have  a 
personal  interest  in  matters  touching  the  parish  church  and 
churchyard  ;  they  are  usually  represented  in  applications  of  this 
nature  by  the  incumbent  and  churchwardens,  but  in  deciding 
the  question  of  locus  either  to  apply  or  to  oppose  a  wide 
definition  of  parishioner  has  been  established  so  as  to  cover 
the  rateable  ownership  of  land  without  occupation  or  residence, 
or  the  rateable  ownership  (with  or  without  occupation)  or 
tenancy  of  a  house  or  lodging  in  the  parish,  even  if  acquired  for 
the  sole  purpose  of  obtaining  a  locus  (r). 


Usual  subject- 
matters. 


Fees. 


Procedure  in 

faculty 

applications. 


Who  may 
apply  or 
oppose. 


Personal 

interest 

necessary. 

What  con- 
stitutes per- 
sonal interest. 


(k)  Cf.  Kensit  v.  Hector  of  St.  Ethelburga,  Bishopsgate  Within,  [1900]  P.  80;  Pearson 
v.  Stead,  [1903]  P.  66.  The  pleadings  in  opposition  to  a  removal  faculty  may  include 
a  prayer  for  a  confirmatory  faculty  :  Gardner  v.  Ellis  (1874),  L.  R.,  4  A.  &  E.  265. 

(I)  See  under  these  various  headings. 

(m)  Cf.  In  re  St.  Mary's,  Northolt.     In  re  St.  George' s-in-the-East,  [1920]  P.  97. 

(n)  E.g.,  memorial  tablets,  heating  apparatus,  stained  windows  in  lieu  of  plain  ; 
but  the  list  varies  in  different  dioceses. 

(o)  "  Ecclesiastical  Fees,"  St.  R.  &  O.,  1908,  No.  879. 

(p)  See  the  table  in  Phillimore's  Eccl.  Law,  2nd  ed.,  vol.  ii.,  p.  998.  The  only 
statutory  rules  are  those  of  the  Consistory  Court  of  London. 

(g)  Lee  v.  Fogg  (1874),  L.  R.,  6  P.  C.  38,  followed  Noble  v.  Reast,  [1904]  P.  34. 

(r)  Batten  v.  Gedye  (1889),  41  Ch.  D.  507  ;  Dzvey  v.  Hinde,  [1901]  P.  95  ;  Kensit  v. 
Rector  of  St.  Ethelburga,  Bishopsgate  Within,  [1900]  P.  80.  Members  of  the  Commons' 
House  of  Parliament  have  sufficient  interest  as  parishioners  in  the  case  of  St. 
Margaret's,  Westminster;  Vincent  v.  Eyton,  [1897]  P.  1  ;  cf.  In  re  St.  Margaret's, 
Westminster,  [1905]  P.  286. 
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This  personal  interest  is  not  confined  to  parishioners  ;  e.g.,  lay 
rectors  and  patrons  may  have  a  personal  interest,  and  the 
representatives  of,  a  deceased  parishioner  are  personally 
interested  in  his  tomb  or  vault  or  any  monument  to  him,  and 
there  may  be  other  special  cases  (s), 

If,  however,  no  personal  interest  exists,  there  is  no  locus 
standi  (t),  and  it  would  appear  that  a  person  ceasing  to  be  a 
parishioner  loses  his  locus  as  such  (u). 

Appearance  may  be  personally  or  by  proctor  or  solicitor  (x). 

The  ecclesiastical  court  in  a  cause  of  faculty  will  in  its  discre- 
tion accept  letters  of  request  from  the  President  of  the  Probate, 
Divorce  and  Admiralty  Division  of  the  High  Court  for  the  grant 
of  a  faculty  in  aid  of  the  administration  of  justice  in  probate 
proceedings  (y). 

There  are  various  matters  which  may  be  held  to  be  relevant 
on  the  consideration  of  the  petition  ;  these  are  dealt  with  later, 
and  should  be  borne  in  mind  before  application  is  made. 

Where  there  is  any  opposition,  and  in  some  dioceses  in  all 
cases,  the  application  is  heard  and  the  faculty  moved  for  in 
open  court.  In  unopposed  cases,  however,  the  practice  varies, 
and  in  many  dioceses  unopposed  faculties  are  ordinarily  dealt 
with  without  a  public  hearing. 

The  matters  for  judicial  consideration  by  the  chancellor  in 
coming  to  a  decision  on  any  application  for  a  faculty,  whether 
unopposed  or  opposed,  have  been  stated  to  be  : — 

1.  Whether   the    proposed    change    is   in   accordance    with 
ecclesiastical  law. 

2.  Whether  in  the  particular  circumstances  it  is  desirable. 
Under  the  latter  head  it  is  the  duty  of  the  judge  to  have 

regard  to  the  convenience  and  permanent  advantage  of  the 
parish  ;  to  architectural,  archaeological  and  artistic  considera- 
tions, e.g.,  the  protection  of  the  church  from  injury  or  deformity  ; 
to  questions  of  stability,  and  of  seating  accommodation  as  com- 
pared with  population  ;  to  parochial  opinion  as  evidenced  by 
the  views  of  the  vestry;  to  the  financial  resources  of  the 
petitioners  ;  and  to  all  other  matters  of  practical  concern  in  the 
particular  case.  The  chancellor  ought  to  consider  all  circum- 
stances so  far  as  they  are  within  his  knowledge.  No  one  factor 
ought  to  be  allowed  to  shut  out  others  from  receiving  due 
attention.  Thus  the  opinion  expressed  by  the  parishioners  in 
vestry,  is  a  matter  to  which  great  weight  is  due,  but  if  the 
ordinary  is  satisfied  that  a  proposed  alteration  is  distinctty 
advantageous,  he  is  entitled  to  sanction  it,  even  in  opposition 

(s)  Hansard  v.  St.  Matthew,  Bethnal  Green,  Parishioners  (1878),  4  P.  D.  46, 
54,  where  the  locus  of  the  owner  of  houses  adjoining  a  proposed  mortuary  was 
admitted ;  and  cf.  De  Romana  v.  Roberts.  The  Perivale  Faculty,  [1906]  P.  332  (appli- 
cation for  a  grave  space  faculty  by  a  non-parishioner). 

(0  Lee  v.  Fogg  (1874),  L.  R,  6  P.  C.  38,  followed  Nobk  v.  Beast,  [1904]  P.  34, 
from  which  it  is  clear  that  neither  the  bishop  nor  any  official  of  the  diocese  nor  any 
representative  of  the  general  public  has  sufficient  interest. 

(u)  Liddellv.  Beal  (No  2)  (1860),  14  Moo.,  P.  C.  1,  12. 

(a;)  Solicitors  Act,  1877  (40  &  41  Viet.  c.  25),  s.  17. 

(y)  Druce  v.  Young,  [1898]  P.  84. 
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to  the  wishes  of  a  majority  of  the  vestry  (z).  The  point  is 
dealt  with  at  length  in  Nickalls  v.  Briscoe,  where  Lord  Penzance 
said  : — 

"It  is  said  that  the  majority  in  the  parish  object  to  the 
proposed  alteration.  I  will  assume  that  this  was  established 
by  the  evidence  for  the  purpose  of  argument  ;  but  it  constitutes 
no  answer  to  the  present  application.  The  notion  that  the 
matter  here  in  question  should  be  decided  by  the  wishes  of  the 
majority  of  the  parishioners  proceeds,  in  my  opinion,  upon  an 
entirely  mistaken  view  of  the  law.  The  appellants  have  put 
forward  their  attachment  to  the  old  church  and  its  interesting 
connection  with  times  gone  by,  but  they  seem  to  forget  that 
the  sacred  edifice  has  a  future  as  well  as  a  past.  It  belongs  not 
to  any  one  generation,  nor  are  its  interests  and  condition  the 
exclusive  care  of  those  who  inhabit  the  parish  at  any  one  period 
of  time.  It  is  in  entire  conformity  with  this  aspect  of  the 
parish  church  that  the  law  has  forbidden  any  structural  altera- 
tions to  be  made  in  it,  save  those  which  are  approved  by  a 
disinterested  authority  in  the  person  of  the  ordinary,  whose 
deputed  discretion  and  judgment  we  are  here  to  exercise  to-day. 
That  the  grant  or  refusal  of  a  faculty  is  a  matter  which  lies  in 
the  judicial  discretion  of  the  bishop  the  learned  counsel  for 
the  appellants  do  not  deny  ;  but  if  a  majority  of  parishioners 
is  to  settle  the  question,  what,  it  may  be  asked,  becomes  of  this 
discretion  ?  I  am  far  from  saying  that  the  wishes  of  the 
parishioners  have  no  place  in  that  balance  of  opposing  con- 
siderations which  is  involved  in  the  exercise  of  a  judicial  dis- 
cretion ;  but  the  weight  to  be  given  to  them  depends  on  many 
and  varied  circumstances.  In  the  first  place,  the  opinions  of 
the  parish,  to  be  of  much  value,  should  be  opinions  formed  in 
relation  to  the  proposed  alteration  itself  and  its  effect  on  the 
convenience  or  the  beauty  of  the  church,  and  not,  as  in  the 
present  case,  upon  the  motives  or  objects  of  those  who  propose 
it.  A  divided  opinion,  moreover,  reduces  its  value  very  much. 
Is  the  proposed  alteration  an  improvement  ?  Does  it  render 
the  edifice  more  commodious  or  more  fit  for  its  purposes  ?  Or, 
if  not  this,  does  it  add  to  its  architectural  beauty  or  suitable 
decoration  ?  If  the  proposed  alteration  cannot  be  supported 
upon  any  of  these  grounds,  those  who  propose  it  should  at  least 
be  able  to  assert  that  it  is  supported  by  a  very  general  desire  on 
the  part  of  the  parishioners  "  (a). 

The  manner  of  expression  of  this  desire  and  the  weight  Wishes  of 
attached  to  it  has  varied  in  different  cases.     The  object  of  a 
practice  of  requiring  the  submission  of  the  proposals  to  a  vestry      d  con 
meeting  is  that  an  opportunity  should  be  given  to  those  who  sidered. 
have  a  legal  right  to  attend  the  church  of  expressing  their 

(z)  Report  of  the  Archbishops'  Ancient  Monuments  (Churches)  Committee, 
pp.  2,  3. 

(a)  Nickalls  v.  Briscoe,  [1892]  P.  269,  at  p.  282,  explaining  Peek  v.  Trower  (1881), 
7  P.  D.  21,  followed  St.  Stephen's,  Hampstead  (1912),  28  T.  L.  R.  584;  and  cf.  St. 
Botolph,  Aldersgate  Without  (Vicar)  v.  Parishioners,  [1900]  P.  69. 

c.  23 
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opinions  (6),  and  where  this  opportunity  is  given  in  other 
ways  (c)  the  support  of  a  vestry  meeting  is  not  always  required  ; 
and  in  matters  connected  with  the  comfort  and  convenience  of 
those  who  attend  the  church  greater  weight  may  properly  be 
given  to  the  opinion  of  the  majority  of  Churchmen,  even  if  they 
form  the  minority  in  the  vestry  (d}.  In  the  case  of  unusual 
ornaments  in  a  church,  evidence  of  a  general  wish  on  the  part 
of  the  church-going  parishioners  on  some  special  grounds  may 
be  required  (e}.  Memorials  and  counter-memorials  signed 
by  parishioners  have  been  admitted  in  evidence  in  some 
cases  (/). 

It  is  clear  from  what  has  already  been  said  that  the  grant 
or  refusal  of  a  faculty  is  within  the  discretion,  judicially  exer- 
cised, of  the  judge.  This  being  so,  a  chancellor,  while  he 
appears  to  be  bound  by  previous  decisions  of  the  same  court, 
especially  if  of  long  standing  and  never  appealed  against  (g),  is 
not  bound  by  the  decisions  of  other  consistory  courts,  though 
these  will  of  course  carry  weight  (h). 

The  faculty  usually  issues  to  the  individual  applicants,  who 
are  generally  the  incumbent  and  churchwardens  (i).  A  grant 
to  a  lay  corporation  aggregate  has  been  held  to  be  undesirable  (k). 
It  may  contain  a  proviso  reserving  to  the  court  power  in  certain 
circumstances  to  order  the  removal  of  what  is  sanctioned  by 
the  faculty  (I),  or  limiting  the  time  for  the  completion  of  the 
work  (m). 

A  faculty  granted  by  the  ordinary  after  citation,  and  un- 
appealed  against,  though  it  may  be  voluntarily  surrendered, 
cannot,  in  the  absence  of  the  consent  of  all  the  parties  interested  , 
be  revoked  for  any  cause  other  than  fraud  (n).  If  once  issued, 
it  is  good  and  valid  even  against  the  ordinary  himself  (o),  and 


(&)  Wimbkdon  (Vicar)  v.  Eden,  [1908]  P.  167,  170  ;  Jackson  v.  Singer  (1868),  37 
L.  J.,  Eccl.  9.  In  earlier  days  a  compulsory  church  rate  was  also  in  question. 

(c)  Wimbledon  (Vicar)  v.  Eden,  supra  ;  Richmond  (Vicar)  v.  All  having  Interest, 
[1897]  P.  70.     Semble,  now  the  expression  of  opinion  might  equally  well  be  given  at 
the  Parochial  Church  Meeting. 

(d)  Tottenham  (Vicar)  v.  Venn  (1874),  L.  R.,  4  A.  &  E.  221. 

(e)  Markham  v.  Shirebrook  Overseers,  [1906]  P.  239  ;  cf.  Hudson  v.  Fulford  (1913), 
30  T.  L.  R.  32  ;  St.  Stephen's,  Hampstead  (1912),  28  T.  L.  R.  584  ;  Field  v.  Ommaney 
(1920),  36  T.  L.  R.  695. 

(/)  Tetbury  (Vicar)  v.  Churchwardens,  [1892]  P.  271,  n.  ;  St.  Botolph,  Aldersgate 
Without  ( Vicar)  v.  Parishioners,  [1900]  P.  69  ;  contra,  Nickalls  v.  Briscoe,  [1892] 
P.  269. 

(g)  Grosvenor  Chapel,  South  Audley  Street  (1913),  29  T.  L.  R.  286. 

(h)  This  is  the  view  generally  acted  on. 

(i)  Where  there  are  different  churchwardens  of  separate  portions  of  a  parish,  the 
faculty  will,  if  requested,  issue  to  them  all :  St.  Sepulchre  ( Vicar)  v.  Church- 
wardens (1879),  5  P.  D.  64. 

(k)  St.  Nicholas,  Leicester  ( Vicar)  v.  Langton,  [1899]  P.  19. 

(I)  St.  Anne's,  Limehouse  (Rector)  v.  Parishioners,  [1901]  P.  73. 

(m)  Cf.  Field  v.  Ommaney  (1920),  36  T.  L.  R.  695.  It  is  considered  that  it  is  an 
implied  condition  of  a  faculty  that  the  work  authorised  be  completed  within  a 
reasonable  time. 

(n)  L.  C.  C.  v.  Dundas,  [1904]  P.  l,q.v. 

(o)  Fuller  v.  Lane  (1825),  2  Add.  419,  at  p.  431,  per  Sir  John  Nicholl,  cited  with 
apparent  approval  by  Lord  Herschell ;  Philipps  v.  Halliday,  [1891]  A.  C.  228,  at 
p.  235. 
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he  cannot  by  a  subsequent  grant  derogate  from  an  existing 
faculty  (p).     If,    however,    the   faculty   so   granted   infringes 
against  statute  law,  it  is  a  nullity  in  the  sense  of  being  pro  tanto 
inoperative  ;   and  where  a  statutory  licence  is  also  required  to  But  may  be 
do  the  act,  the  faculty  will  be  inoperative  until  the  licence  has  inoperative. 
been  obtained  (q).     A  faculty  is  a  licence  only,  and  is  not  an 
order  to  do  the  work  authorised  (r). 

The  statutory  fees  payable  are  as  follows  (s)  : —  Fees- 

Faculty  (if  unopposed)  for  minor     Chancellor     R    istrar  A     ritor 

alterations  to    be  enumerated       £    s,     d.     £    s.    d.     s.     d. 

by  the  chancellor  of  the  diocese 

or   for    the  removal   of    glebe 

buildings        .          .          .          .110110 
Faculty  for  other  alterations  in 

churches  and  churchyards        .        1103136106 

The  Archbishop  of  Canterbury,  under  the  authority  of 
Canon  135  of  1603,  issued  in  1889  a  supplementary  table  of  fees 
for  the  Southern  Province,  but  has  issued  no  similar  table  for 
the  Northern  Province. 

There  are  special  statutory  powers  to  establish  and  revise 
fees  for  the  consistory  court  of  London  and  the  commissary 
court  of  the  diocese  of  Canterbury  (t),  and  these  powers  have 
been  exercised. 

In  some  dioceses,  the  fees  of  diocesan  officers  may,  with  their 
consent,  be  taxed  by  a  taxing  master  of  the  High  Court, 
nominated  by  the  Lord  Chancellor  at  the  request  of  the  Arch- 
bishop of  Canterbury  (u). 

Costs  are  in  the  discretion  of  the  court,  and  will  as  a  rule,  as  Costs. 
in  ordinary  civil  proceedings,  follow  the  event ;  and  the  proctor 
or  solicitor  successful  in  a  suit  is  entitled  to  an  order  on  the 
respondent  to  recoup  him  for  the  payment  of  court  fees  for  the 
payment  of  which  he  is  personally  responsible  (x).  Where 
there  have  been  cross-petitions  for  confirmatory  and  removal 
faculties  in  respect  of  articles  introduced  without  a  faculty,  the 


(p)  Knapp  v.  St.  Mary,  Wilksden  (1851),  2  Rob.  Eccl.  358,  364 ;  Gibbs  v.  Lord 
Grimthorpe  (1889),  The  Times,  November  25th;  St.  Gabriel,  Fenchurch  Street 
(Rector)  v.  City  of  London  Real  Property  Co.,  Ltd.,  [1896]  P.  95. 

(q)  R.  v.  Tristram,  [1898]  2  Q.  B.  371. 

(r)  R.  v.  Tristram  (1899),  15  T.  L.  R.  214. 

(a)  Table  of  Ecclesiastical  Fees,  St.  R.  &  0.,  1908,  No.  879. 

The  chancellor's  fee  includes  the  perusal  of  the  petition,  the  order  for  the  notice 
of  citation,  as  the  case  may  be,  the  perusal  of  the  certificate  and  other  papers,  and 
making  the  decree.  The  registrar's  fee  includes  the  perusal  of  the  minutes  of  the 
vestry  and  the  petition,  the  drawing  of  the  notice  or  citation  and  other  necessary 
documents  and  attending  the  chancellor  for  his  order,  the  preparation  of  the 
certificate  and  attendance  on  the  chancellor  for  his  decree,  and  the  drawing  and 
signing  the  faculty. 

The  apparitor's  fee  includes  the  service  of  the  notice  or  citation,  but  is  exclusive 
of  one  shilling  a  mile  for  travelling  expenses  if  the  citation  is  to  be  personally  served 
in  the  country. 

(0  10  Geo.  4,  c.  53. 

(u)  In  accordance  with  an  arrangement  made  by  Archbishop  Benson  in  1895  with 
the  Lord  Chancellor,  depending  on  the  consent  of  the  officials  concerned. 

(x)  Pearson  v.  Stead,  [1903]  P.  66,  76. 
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persons  applying  for  a  confirmatory  faculty  have,  even  when 
successful,  been  ordered  to  pay  the  costs  (y}. 

An  order  of  a  consistory  court  to  pay  costs  followed  by  a 
monition  to  pay  the  amount  creates  a  debt  upon  which  a 
creditor's  suit  for  administration  of  the  debtor's  estate  can  be 
founded  (yy} . 

Appeal.  An  appeal  by  way  of  rehearing  lies  in  a  cause  of  faculty  from 

the  consistory  court  of  the  diocese  to  the  Court  of  Arches. 
Pending  the  appeal  it  is  usual  for  the  superior  court  to  issue 
an  inhibition  to  the  judge  of  the  inferior  court,  staying  all 
proceedings  (z).  The  Court  of  Arches  may,  and  often  does, 
retain  the  cause  and  issue  the  faculty  (a). 

The  practice  in  the  Court  of  Arches  is  governed  by  the  Arches 
Court  Rules  of  January,  1867  (aa),  and  September,  1903  (6), 
made  under  10  Geo.  IV.,  c.  53,  s.  9. 

A  party  interested  cannot  be  granted  leave  to  intervene  for 
the  purpose  of  appealing  after  the  time  for  appealing  has 
expired  (c). 

The  appellate  court  is  very  unwilling  to  disturb  the  judgment 
of  the  court  of  first  instance,  at  any  rate  in  matters  of  discre- 
tion (d). 

An  appeal  lies  from  the  provincial  court  to  the  Privy 
Council  (e). 

(y)  In  re  St.  Mark's,  Marylebone,  [1898]  P.  114,  123;  St.  Andrew's,  Haverstock 
Hill  (1909),  25  T.  L.  R.  408. 

(yy)  In  re  Naters  (1919),  88  L.  J.,  Ch.  521. 

(z)  Cf.  Bradford  v.  Fry  (1878),  4  P.  D.  93,  101  ;  Markham  v.  Shirebrook  Overseers, 
[1906]  P.  239,  262. 

(a)  The  Privy  Council  remits  the  cause  to  the  Arches  Court  in  accordance 
with  the  usual  practice  :  Keet  v.  Smith  (1875),  1  P.  D.  73,  80. 

(aa)  Printed  in  36  L.  J.,  Eccl.  1. 

(6)  Printed  in  Markham  v.  Shirebrook  Overseers,  supra ;   and  W.  N.  (1903)  245. 

(c)  Grosvenor  Chapel,  South  Audley  Street  (No.  2)  (1913),  29  T.  L.  R.  411  ;  but  see 
Bradford  v.  Fry,  supra. 

(d)  Woollocombe  v.  Ouldridge  (1825),  3  Add.  1 ;  Eld  v.  Perry  (1865),  11  Jur.  (N.  S.) 
228. 

(e)  Ante,  p.  (79) 
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CHAPTER  VII. 

OF   CHURCH   RATES. 

BY  the  authority  of  all  writers  on  the  general  canon  law,  the  Origin  of 
repairs  of  the  whole  of  the  parish  church,  both  of  the  body  and  church  rates. 
the  chancel,  fell  upon  the  rectors  or  owners  of  the  tithes  ;  except 
that,  by  custom  in  some  countries,  part  falls  upon  the  parish- 
ioners. But  by  the  fcommon  custom  of  this  country,  the  repairs 
of  the  nave  of  the  church,  in  which  the  lay  parishioners  sit,  fell 
upon  the  parishioners  themselves,  the  repair  of  the  chancel  only 
falling  upon  the  rector  (a)  ;  or,  as  Lyndwood  expresses  it,  by 
custom,  the  burthen  of  reparation,  at  least  of  the  nave  of  the 
church,  is  transferred  upon  the  parishioners  (6).  It  is  the 
peculiar  law  of  England  that  the  parishioners  are  charged  with 
the  repairs  of  the  body  of  the  church  (c)  ;  and  the  custom  for 
parishioners  to  make  a  rate  upon  themselves,  for  the  reparation 
of  their  parish  church,  existing  beyond  the  time  of  legal  memory, 
and  extending  over  the  whole  realm,  was  no  other  than  the 
common  law  of  England  (d). 

It  is  unnecessary  to  consider  the  purposes  for  which  church  Abolition  of 
rates  might  have  been  levied,  or  the  manner  of  their  assessment,  compulsory 
or  the  means  by  which  they  might  have  been  enforced,  since  the  r 
passing  of  the  Compulsory  Church  Rate  Abolition  Act,  1868  (e). 
The  Act  recites  that  church  rates  had  for  some  years  ceased  to  be 
made  or  collected  in  many  parishes  by  reason  of  the  opposition 
thereto,  and  that  in  many  other  parishes  the  levying  thereof  had 
given  rise  to  litigation  and  ill-feeling,  and  enacts  that  "  from 
and  after  the  passing  of  this  Act  no  suit  shall  be  instituted  or 

(a)  Van  Espen,  Jus.  Eccles.  Univers.,  part  2,  sect.  2,  tit.  1. 

(6)  De  reparandis  Ecclesiis,  Lyndw.,  p.  53,  n.  ;  Tindal,  C.J.,  in  Veley  v.  Burder 
(1841),  12  A.  &  E.  265.  At  what  period  the  transferring  of  this  burthen  from  the 
tithes  to  the  parishioners  may  have  taken  place  cannot  now  be  ascertained.  As 
early  as  the  time  of  Canute,  the  obligation  is  thus  declared  :  "  Ad  refectionem 
ecclesice  debet  omnis  populus,  secundum  rectum,  subvenire  "  :  Thorpe,  Ancient  Laws 
and  Institutes  of  England,  vol.  i.,  p.  410  ;  vol.  ii.,  p.  540.  And  in  those  parts  of 
the  rest  of  Europe  where  the  custom  in  this  respect  was  similar  to  that  of  England, 
such  custom  appears  also  to  have  been  very  ancient,  though  the  authorities  which 
are  referred  to  in  support  of  that  belief  are  not  sufficiently  clear  to  be  quite  satis- 
factory :  see  Lindenbrogius,  Cod.  Leg.  Ant.  688  ;  Baluzzii  Capit.  Reg.  Fran.,  vol.i. 
530  ;  Canciani  Barb.  Leg.  Ant.  i.  219  ;  and  a  case  found  in  the  Year  Book,  44  Edw. 
3,  f.  18,  whilst  it  establishes  the  fact,  that  the  burthen  of  repairing  the  nave  of  the 
church  had  been  transferred  from  the  tithe,  and  that  church  rates  were  made  by 
the  parishioners  so  early  as  the  year  1370,  does  at  the  same  time,  by  a  plea  therein 
contained  of  "  a  custom  from  time  immemorial,  within  the  particular  parish,  to  levy 
the  amount  of  the  rate  on  each  parishioner  by  distress,"  necessarily  carry  back, 
beyond  the  time  of  legal  memory,  the  obligation  of  the  parishioners  to  make  a 
rate  upon  themselves  for  the  reparation  of  the  parish  church :  see  argument  of 
Sir  W.  Follett,  in  Veky  v.  Burder  (1841),  12  A.  &  E.  265. 

(c)  Hawkins  v.  Rons  (1695),  Carth.  360,  per  Holt,  C.J. 

(d)  Tindal,  C.J.,  in  Veky  v.  Burder,  supra. 

(e)  31  &  32  Viet.  c.  109.     In  view  of  this  Act,  the  older  cases  have  been  omitted. 
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Legality  of 
compulsory 
rates  in  cer- 
tain cases. 


Powers  of 
vestries. 


proceeding  taken  in  any  ecclesiastical  or  other  court,  or  before 
any  justice  or  magistrate,  to  enforce  or  compel  the  payment  of 
any  church  rate  in  any  parish  or  place  in  England  or  Wales  "  (/ ). 

A  rate  formerly  leviable,  partly  in  respect  of  ecclesiastical  and 
partly  for  other  purposes,  can  only  be  levied  as  a  separate  rate 
applicable  to  such  other  purposes,  and  not  as  a  church  rate. 
But  in  the  case  of  a  mixed  fund  arising  partly  from  church  rates 
and  partly  from  other  sources,  and  applicable  to  purposes  some 
of  which  are  ecclesiastical,  the  portion  of  such  fund  derived 
from  such  other  sources  is  to  be  primarily  applied  to  such  of  the 
said  purposes  as  are  ecclesiastical  (g).  It  has  been  held  that 
a  rate  made  partly  for  ecclesiastical  and  partly  for  secular 
purposes  may  be  good  as  to  the  secular  purposes  and  bad  as 
to  the  rest  (h).  Where  money  had  been  legally  borrowed  on 
the  security  of  church  rates,  provision  is  made  for  continuing 
the  levying  of  rates  until  repayment  (i). 

The  provisions  in  any  private  or  local  Act  under  which  church 
rates  may  be  levied  in  lieu  of  other  charges,  which  had  been 
appropriated  by  law  to  ecclesiastical  purposes,  or  in  considera- 
tion of  the  abolition  of  such  charges,  or  upon  any  contract 
made  or  for  good  or  valuable  consideration  given,  continue  in 
force,  and  are  not  affected  by  the  Act  (j).  The  "  contract 
made  "  or  the  "  consideration  given  "  must  be  found  in  or  be 
gathered  from  the  Act  which  authorises  the  levying  of  the 
church  rate  (k). 

Where  a  local  Act  embodies  an  arrangement  based  on  valuable 
consideration,  and  providing  for  the  levying  of  church  rates,  the 
arrangement  is  a  "  contract  "  within  this  section,  and  a  rate 
levied  under  it  for  ecclesiastical  purposes  is  good,  even  though 
such  arrangement  is  not  strictly  in  the  form  of  an  agreement 
between  the  parties  concerned  (I).  It  has  been  held,  where  by  a 
local  Act  a  hamlet  was  made  a  separate  parish,  and  certain  small 
tithes  were  abolished,  the  churchwardens  being  directed  to  make, 
in  lieu  thereof,  a  composition  rate  on  property  in  the  parish,  to 
pay  the  rector's  stipend,  and  any  deficiency  in  the  rates  and 
duties  applicable  towards  maintaining  divine  service  in  the 
parish  church,  and  for  repairing  the  church,  that  this,  being  a 
rate  levied  in  consideration  of  the  extinguishment  of  small  tithes 
and  other  payments,  was  saved  from  abolition  by  sect.  5,  though 
partly  appropriated  by  law  to  ecclesiastical  purposes  (ra). 

Vestries  retain  the  power  of  making,  assessing,  receiving  or 
otherwise  dealing  with  any  church  rate,  but  the  recovery  of  a 
church  rate  cannot  be  enforced,  and  the  payment  thereof  is 


(/)  31  &  32  Viet.  c.  109,  s.  1. 

(g)  Sect.  2. 

(h)  Watson  v.  All  Saints',  Poplar,  Vestry  (1882),  46  L.  T.  201. 

(i)  31  &  32  Viet.  c.  109,  s.  4. 

(j)  Sect.  5 ;  L.  C.  C.  v.  St.  Botolph,  Bishopsgate,  Churchwardens,  [1914]  2  K.  B. 
660. 

(k)  K.  v.  St.  Marylebone  Vestry,  [1895]  1  Q.  B.  771. 

(1)  Bell  v.  Bassett  (1882),  52  L.  J.,  Q.  B.  22. 

(m)  St.  Matthew,  Bethnal  Green,  Vestry  v.  Perkins  (1884-5),  50  L.  T.  65,  53  L.  T. 
634. 
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voluntary  (n).  Trustees  and  others  under  legal  incapacity  are 
empowered  to  subscribe  to  a  voluntary  rate,  and  the  amount 
so  subscribed  is  to  be  allowed  to  them  in  any  accounts  which 
they  may  render  (o).  Any  person  who  does  not  pay  the  amount 
of  a  voluntary  church  rate  is  not  entitled  to  inquire  into  or 
object  to  a  vote  in  respect  of  the  expenditure  of  the  monies 
raised  thereby  (p). 

A  body  of  trustees  consisting  of  the  incumbent  and  of  two  Power  to  ap- 
householders  or  owners  or  occupiers  of  land  in  a  parish,  to  be 
chosen  one  by  the  patron  and  the  other  by  the  bishop  of  the 
diocese,  may  be  appointed  for  the  purpose  of  accepting  and  of 
holding  any  contributions  given  to  them  for  ecclesiastical 
purposes  in  the  parish.  They  are  a  body  corporate,  and  may 
pay  over  to  the  churchwardens  for  the  general  ecclesiastical 
purposes  of  the  parish,  or  for  any  specific  ecclesiastical  purpose, 
any  funds  in  their  hands.  Due  regard  is  to  be  had  to  the 
directions  of  a  donor  of  funds  contributed  for  any  special 
ecclesiastical  purpose.  The  incumbent  is  the  chairman  of  the 
trustees,  and  once  at  least  in  every  year  the  trustees  are  to  lay 
before  the  vestry  their  accounts  for  the  preceding  year  (q). 

The  power  to  levy  a  voluntary  church  rate  (r)  has  in  practice 
been  found  to  be  of  little  use.  Cases  have  arisen  from  time  to 
time  in  which  certain  provisions  of  private  Acts  authorising  Private  Acts. 
the  levying  of  such  rates  (which  Acts  retain  their  force  by 
virtue  of  sect.  5  of  the  Act  of  1868)  have  been  discussed  (s) ; 
but  the  terms  of  these  private  Acts  vary  largely. 

(n)  31  &  32  Viet.  c.  109,  s.  6. 

(o)  Sect.  7. 

(p)  Sect.  8. 

(g)  Sect.  9. 

(r)  Sect.  6. 

(s)  St.  Matthew,  Bethnal  Green,  Vestry  v.  Perkins  (1884-5),  50  L.  T.  65,  53  L.  T. 
634  (meaning  of  "  appropriated  by  law  to  ecclesiastical  purposes ") ;  Rose  v. 
Watson,  [1894]  2  Q.  B.  90  (St.  Nicholas,  Harwich  :  "  full  annual  rent  or  value  " 
means  rateable  value  and  not  gross  estimated  rental) ;  Lewin  v.  End,  [1906]  A.  C. 
299  (St.  Paul,  Covent  Garden  :  "  house  "  includes  buildings  no  longer  used  for 
residence,  but  capable  of  being  readily  fitted  for  use  as  dwelling  houses)  (and  see 
Lewin  v.  Ncwnes  (1903),  90  L.  T.  160)  ;  Hay's  Wharf  Proprietors  v.  St.  Olave's, 
Southwark  (Trustees  of  Rectory  Rate)  (1909),  25  T.  L.  R.  648  (rate  for  maintenance 
of  rector  :  no  defence  that  rector  is  not  residing  on  or  that  he  is  rendering  services 
outside  the  parish).  As  to  levying  distress  for  such  church  rates  see  57  Geo.  3, 
c.  93 ;  7  &  8  Geo.  4,  c.  17,  s.  1. 
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BOOK  IV. 

OF  BENEFICES  AND  THINGS  INCIDENT  THERETO. 

BY  the  Benefices  Act,  1898  (a),  a  benefice  is  defined  as 
comprehending  for  the  purposes  of  the  Act  "  all  rectories  with 
cure  of  souls,  vicarages,  perpetual  curacies,  endowed  public 
chapels,  and  parochial  chapelries,  and  chapelries  or  districts 
belonging  or  reputed  to  belong,  or  annexed  or  reputed  to  be 
annexed,  to  any  church  or  chapel,  and  districts  formed  for 
ecclesiastical  purposes  by  virtue  of  statutory  authority.  It 
includes  benefices  in  the  patronage  of  the  Crown  or  of  the  Duchy 
of  Cornwall,  but  does  not  extend  to  any  of  His  Majesty's  royal 
chapels,  nor  to  any  royal  peculiar,  nor  to  any  cathedral  or  capi- 
tular preferment  or  dignity,  nor  to  any  chapel  belonging  to  any 
college,  school,  hospital,  inns  of  court,  asylum,  or  public  or 
charitable  institution,  nor  to  any  private  chapel."  The  definition 
appears  to  be  an  adequate  one  for  other  purposes  (6). 


CHAPTEE  I. 

OF  THE  MANNER  IN  WHICH  COMPLETE  POSSESSION  OF  A 
BENEFICE   IS   TO   BE    OBTAINED. 


Advowsons 
with  refer- 
ence to  those 
in  whose 
favour  the 
right  is  exer- 
cised. 


SECTION  1. 
Of  Advowsons  and  the  Eight  of  Presentation. 

OF  the  law  respecting  advowsons  and  presentations  generally 
there  is  much  which  appears  foreign  to  the  purposes  of  our 
present  work,  and  which  might  seem  more  proper  to  be  spoken 
of  in  a  treatise  on  incorporeal  hereditaments  (c).  An  advowson 
has  been  called  a  reversionary  right  to  be  exercised  in  favour  of 
another  person,  which  other  person  must  be  an  ecclesiastic.  In 
the  following  pages,  therefore,  an  endeavour  has  been  made  to 
consider  the  subject  especially  from  the  point  of  view  of  the 
Church  and  clergy,  and  not  so  much  from  the  point  of  view  of 
real  property  law. 

(a)  61  &  62  Viet.  c.  48,  s.  13. 

(6)  The  definition  in  the  Union  of  Benefices  Act,  1919  (9  &  10  Geo.  5,  c.  98)  s.  18, 
is  slightly  less  wide ;  see  post,  p.  499. 

(c)  As  to  the  legal  character  of  an  advowson  see  such  cases  as  Crompton  v. 
Jarratt  (1885),  30  Ch.  D.  298  ;  In  re  Hodgson,  [1898]  2  Ch.  545  ;  Brooks  v.  Muckk- 
ston,  [1909]  2  Ch.  519  ;  A.-G.  v.  Peek,  [1913]  2  K.  B.  487  ;  and  as  to  its  relation  to 
the  law  of  charitable  trusts  see  Hunter  v.  A.-G.,  [1899]  A.  C.  309;  In  re  Church, 
Patronage  Trust,  [1904]  2  Ch.  643. 


OF    ADVOWSONS    AND    RIGHT    OF   PRESENTATION. 


Cruise  (d)  states  that  in  the  early  ages  of  Christianity  the 
nomination  to  all  ecclesiastical  benefices  belonged  to  the  Church, 
When  the  piety  of  some  lords  induced  them  to  build  churches 
upon  their  estates,  and  to  endow  them  with  glebe  lands,  or  to 
appropriate  the  tithes  of  neighbouring  lands  to  their  support, 
the  bishops,  from  a  desire  of  encouraging  such  pious  under- 
takings, permitted  those  lords  to  appoint  whatever  clergymen 
they  pleased  to  officiate  in  such  churches,  and  receive  the 
emoluments  annexed  to  them,  reserving  however  a  power  to 
themselves  to  judge  of  the  qualifications  of  those  who  were 
thus  nominated  (e).  This  practice,  which  was  originally  a  mere 
indulgence,  became  in  process  of  time  a  right,  and  all  those  who 
had  either  founded  or  endowed  a  church  claimed  and  exercised 
the  exclusive  privilege  of  presenting  a  clerk  to  the  bishop 
whenever  the  church  became  vacant  (d). 

The  word  advowson  is  derived  from  advocatio,  which  signifies 
in  clientelam  recipere  ;  for  in  former  times  the  person  to  whom 
this  right  belonged  was  called  advocatus  ecclesice,  because  he  was 
bound  to  defend  and  protect  both  the  rights  of  the  church  and 
the  incumbent  clerks  from  oppression  and  violence  ;  hence  the 
right  of  presentation  acquired  the  name  of  advowson,  and  the 
person  possessed  of  this  right  was  called  the  patron  of  the 
church  (/). 

Lord  Coke  says  there  may  be  several  patrons  and  two  several 
incumbents  in  one  church  ;  the  one  of  the  one  moiety,  and  the 
other  of  the  other  moiety  ;  and  one  part,  as  well  of  the  church  as 
of  the  town,  allotted  to  the  one,  and  the  other  part  thereof  to 
the  other,  which  is  called  advocatio  medietatis  ecclesice  (/  ). 

The  right  of  presentation  and  that  of  nomination  to  a  church 
are  sometimes  confounded  ;  but  they  are  distinct  things. 
Presentation  is  the  offering  a  clerk  to  the  bishop,  nomination  is 
the  offering  a  clerk  to  the  patron.  These  rights  may  exist  in 
different  persons  at  the  same  time.  Thus,  a  person  seised  of 
an  advowson  may  grant  to  A.  and  his  heirs  that  whenever  the 
church  becomes  vacant,  he  will  present  to  the  bishop  such 
person  as  A.  or  his  heirs  shall  nominate.  This  is  a  good  grant, 
and  the  person  to  whom  the  right  of  nomination  is  thus  granted 
is,  to  most  purposes,  considered  as  patron  of  the  church  (g). 

Advowsons  are  either  appendant  or  in  gross.  The  right  of 
presentation,  which  was  originally  allowed  to  the  persons  who 
built  or  endowed  a  church,  became  by  degrees  annexed  to  the 
manor  on  which  it  was  erected,  for  the  endowment  was  supposed 
to  be  parcel  of  the  manor,  and  held  of  it  ;  therefore  it  was 
natural  that  the  right  of  presentation  should  pass  with  the 
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(d)  Cruise,  Dig.  tit.  xxi.  c.  1.     The  early  history  of  advowsons  donative  and 
presentative  is  not  clear  (see  post),  but  it  has  little  bearing  on  the  present  law.     It 
appears,  however,  clear  that  the  practice  of  presentation  and  institution  did  not 
become  general  until  about  the  twelfth  century. 

(e)  Cf.  1  Inst.  17  b,  119  b  ;  Watson,  64. 
(/)  1  Inst.  17  b. 

(g)  Hare  v.  Bickley  (1577),  2  Plowd.  526  a  ;  Watson,  90. 
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manor,  from  whence  the  advowson  was  said  to  be  appendant 
to  the  manor,  being  so  closely  annexed  to  it  that  it  passed  as 
incident  thereto  by  a  grant  of  the  manor. 

Where  the  property  of  an  advowson  has  been  once  separated 
from  the  manor  to  which  it  was  appendant  by  any  legal  con- 
veyance, it  is  then  called  an  advowson  in  gross,  and  never  can  be 
appendant  again,  save  in  special  cases  (h). 

Advowsons  are  presentative,  collative  and  donative.  An 
advowson  presentative  is  that  which  has  been  already  described, 
namely,  where  the  patron  has  a  right  of  presentation  to  the 
bishop  or  ordinary,  and  also  to  demand  of  him  to  institute  his 
clerk,  if  duly  qualified  (i). 

An  advowson  collative  is  where  the  bishop  and  patron  are  one 
and  the  same  person.  In  which  case,  as  the  bishop  cannot 
present  to  himself,  he  does,  by  the  one  act  of  collation  or  con- 
ferring the  benefice  (&),  the  whole  of  that  which  is  done  in 
common  cases  by  both  presentation  and  institution. 

An  advowson  donative  is  where  the  King,  or  any  subject  by 
his  licence,  founds  a  church  or  chapel,  and  ordains  that  it  shall 
be  merely  in  the  gift  or  disposal  of  the  patron,  subject  to  his 
visitation  only,  not  to  that  of  the  ordinary,  and  vested  absolutely 
in  the  clerk  by  the  patron's  deed  of  donation,  without  presenta- 
tion, institution  or  induction. 

The  advowson  donative  is  said  to  have  been  the  only  way  of 
conferring  benefices  in  England  prior  to  the  time  of  Archbishop 
Beckett,  though  a  letter  from  the  English  nobility  to  the  Pope 
in  the  reign  of  Henry  III.,  recorded  by  Matthew  Paris,  speaks 
of  presentation  to  the  bishop  as  a  thing  immemorial.  The 
truth  seems  to  be  that  prior  to  the  twelfth  century  where  the 
benefice  was  to  be  conferred  on  a  mere  layman  he  was  first 
presented  to  the  bishop  for  ordination,  but  where  it  was  to  be 
conferred  on  a  clerk  in  holy  orders  the  living  was  usually 
vested  in  him  by  donation  (I).  All  advowsons  donative  have 
now  become  presentative  by  statute  (m). 

An  advowson  appendant  may  be  aliened  by  any  kind  of  con- 
veyance that  transfers  the  manor  to  which  it  is  appendant.  An 
advowson  in  gross  may  also  be  aliened  ;  but  being  an  incorporeal 
hereditament,  and  not  lying  in  manual  occupation,  it  does  not 
pass  by  livery,  but  must  always  have  been  granted  by  deed  ; 
and  although  the  law  does  not  consider  the  exercise  of  the 
right  of  presentation  as  of  any  pecuniary  value,  or  a  thing  for 
which  a  price  or  compensation  ought  to  be  accepted,  yet  the 
general  right  to  present  is  considered  as  valuable,  and  an 


(h)  Cruise,  Dig.  tit.  xxi.  c.  1. 

(i)  2  Black.  Com.  22. 

(k)  Where  a  bishop  intends  to  collate  he  must  serve  a  notice  on  the  church- 
wardens at  least  one  month  beforehand  of  his  intention,  and  the  churchwardens 
must  publish  the  notice  :  Benefices  Act  (61  &  62  Viet.  c.  48),  s.  2  (2). 

(Z)  See  2  Black.  Com.  23  ;  1  Inst.  344  d  ;  Watson,  170. 

(m)  61  &  62  Viet.  c.  48,  s.  12.  The  older  cases  dealing  with  advowsons  donative 
have  been  omitted  in  view  of  this  enactment. 
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object  of  sale,  which  may  be  conveyed  for  a  pecuniary  or  other 
good  consideration  (n). 

No  conveyance  or  assurance  passing  or  creating  any  legal  or 
equitable  interest  inter  vivos  in  an  advowson  is  valid  unless — 

(a)  It  is  registered  in  the  prescribed  manner  in  the  registry  of 

the  diocese ; 

(b)  It  transfers  the  whole  interest  of  the  transferor  (except  in 

the  cases  of  a  family  settlement  or  a  mortgage)  without 
any  reservations  or  stipulations  for  payments  in  the 
event  of  there  not  occurring  a  vacancy  within  a  certain 
time  ; 

(c)  More  than  twelve  months  have  elapsed  since  the  last 

institution  or  admission  to  the  benefice  (o). 

These  conditions  do  not  apply  to  the  case  of  any  transfer  by 
operation  of  law,  e.g.,  on  marriage,  death  or  bankruptcy,  or  in 
the  case  of  the  appointment  of  a  new  trustee  where  no  beneficial 
interest  passes  (p). 

Any  person  selling  by  auction  or  bidding  for  any  advowson 
is  liable  to  a  fine  on  summary  conviction  unless  it  is  sold  as 
appendant  to  a  manor  or  an  estate  of  not  less  than  100  acres 
in  land,  and  any  clergyman  who  is  privy  to  an  illegal  transfer 
may  be  proceeded  against  under  the  Clergy  Discipline  Act, 
1892  (q). 

Special  statutory  provisions  deal  with  the  sale  of  advowsons 
by  parishioners  (r),  by  the  Lord  Chancellor  (,s),  and  by  municipal 
corporations  (t). 

Where  a  person  has  only  a  particular  estate  in  a  manor  to  Particular 
which  an  advowson  is  appendant,  he  can  only  alien  the  advow-  estate  in 
son  for  so  long  as  his  estate  shall  continue.     A  tenant  in  tail  of  appendant. 
a  manor  to  which  an  advowson  was  appendant  granted  the 
next  avoidance  of  the  advowson  and  died  :   the  issue  entered 
on  the  manor,  and  the  grant  was  held  to  be  void  (u).     And  so, 
in  another  case,  a  tenant  in  tail  and  his  son  joined  in  a  grant  of 
the  next  avoidance  of  a  church  :    the  tenant  in  tail  died.     It 
was  adjudged  that  the  grant  was  void  against  the  son  and  heir 
that  joined  in  the  grant,  because  he  had  nothing  in  the  advowson 
at  the  time  of  the  grant,  neither  in  possession  nor  right,  nor  in 
actual  possibility  (x). 

It  is  said  by  Lord  Coke,  that  an  advowson  is  assets  to  satisfy  Advowson  in 
a  warranty  ;  but  that  an  advowson  in  gross  is  not  extendible  sross  is  assets 
upon  a  writ  of  elegit,  because  no  annual  value  can  be  set  upon  it. 
It  has,  however,  been  determined  that  an  advowson  in  gross, 
whether  the  proprietor  has  a  legal  or  an  equitable  interest 

(n)  Crisp's  Case  (1589),  Cro.  Eliz.  164  ;  Cruise,  Dig.  tit.  xxi.  c.  1. 

(o)  Benefices  Act,  1898  (61  &  62  Viet.  c.  48),  s.  1  (1),  (3),  (6),  (7). 

(p)  Sect.  1  (6). 

(q)  Sect.  1  (2),  (5). 

(r)  19  &  20  Viet.  c.  50. 

(s)  26  &  27  Viet.  c.  120. 

(t)  Municipal  Corporations  Act,  1882  (45  &  46  Viet.  c.  50),  s.  121. 

(u)  Bowles  v.  Walter  (1615),  1  Roll.  Rep.  190. 

(x)  WiveTs  Case  (1613),  Hob.  45. 
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therein,  is  assets  for  payment  of  debts,  and  will  be  directed  to 
be  sold  by  the  Court  of  Chancery  for  that  purpose  (y) . 

A  debtor  dying  intestate  seised  in  fee  of  the  trust  of  an 
advowson  in  gross,  the  question  was  raised  as  to  whether  the 
advowson  was  assets  for  the  payment  of  his  debts.  The  House 
of  Lords  held  that  it  was  so,  and  that  it  should  be  sold  to  satisfy 
the  debts  (y}. 

An  advowson  may  riot  only  be  aliened  for  ever,  or  for  life  or 
for  years,  but  it  may  be  divided  (2),  and  a  lesser  estate  or  right 
in  it  may  be  granted  ;  for  an  advowson  being  a  right  to  present 
or  appoint  whenever  the  church  is  vacant,  that  right  may  be 
granted  for  one  turn,  or  for  as  many  turns  as  the  grantor  may 
choose,  after  which  it  shall  revert  to  him  again.  The  right  to 
the  next  presentation  therefore  is  often  found  separated  from 
the  advowson,  but  it  is  nevertheless  a  part  of  the  latter  estate, 
although  temporarily  severed  from  it,  and  existing  in  a  different 
party  (a).  If  the  Crown  acquires  a  right  to  present  to  a  church, 
that  is  not  considered  as  the  next  presentation,  so  that  the  right 
of  a  grantee  of  the  next  presentation  should  be  thereby  preju- 
diced, but  such  grantee  is  to  have  the  next  presentation  upon 
the  avoidance  by  the  presentee  of  the  Crown.  Sir  K.  Clayton 
being  seised  in  fee  of  an  advowson,  the  church  being  then  full, 
by  a  deed  poll  granted  to  M.  Kenrick,  his  executors,  &c.,  the 
next  presentation,  donation,  and  free  disposition  of  the  said 
church  as  fully,  freely  and  entirely  as  the  said  Sir  K.  Clayton  or 
his  heirs.  The  person  who  was  then  incumbent  was  made 
bishop  of  Rochester,  whereby  the  church  became  vacant ;  and 
the  King,  by  reason  of  his  royal  prerogative,  acquired  a  right  to 
present  a  fit  person  to  the  said  church.  The  Court  of  Common 
Pleas  held  that  the  grantee  of  the  next  presentation  should 
present  on  the  next  vacancy  occasioned  by  the  death  or  resig- 
nation of  the  King's  presentee.  This  judgment  was  affirmed  by 
the  Court  of  King's  Bench,  and  afterwards  by  the  House  of 
Lords,  with  the  assent  of  the  judges  (6). 

With  respect  to  the  persons  capable  of  exercising  the  right  of 
presentation,  all  those  who  are  seised  in  fee  simple,  fee  tail,  or 
for  life,  or  possessed  of  a  term  for  years,  of  a  manor  to  which  an 
advowson  is  appendant,  or  of  an  advowson  in  gross,  may  present 
to  the  church.  And  where  a  person  is  entitled  to  an  advowson 
in  right  of  his  wife,  he  must  present  in  his  own  name  and  that  of 
his  wife,  and  not  in  his  own  name  only,  in  right  of  his  wife. 

Where  a  person  is  seised  of  an  advowson,  and  the  church 
becomes  vacant  in  his  lifetime,  if  he  dies  before  he  has  presented, 
the  right  of  presentation  devolves  to  his  executors  or  adminis- 
trators, because  it  is  considered  as  a  chattel  real.  But  if  the 
incumbent  of  a  church  be  also  seised  in  fee  of  the  advowson  of 


(y)  Tong  v.  Robinson  (1730),  3  Vin.  Abr.  144. 

(z)  See  Keen  v.  Denny,  [1894]  3  Ch.  169,  and  cases  therein  quoted. 

(a)  Crisp's  Case  (1589),  Cro.  Eliz.  164  ;  Cruise,  Dig.  tit.  xxi.  c.  1. 

(b)  R.  v.  Bishop  of  London  (1693),  1  Show.  441  ;  and  see  Woodley  v.  Bishop  of 
Exeter  (1624),  Cro.  Jac.  691  ;  Troward  v.  Calland  (1794-6),  2  H.  Black.  324. 
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the  same  church,  and  dies,  the  right  to  present  will  devolve  to 
his  heir,  and  not  to  his  executor  ;  for  the  avoidance  and  descent 
to  the  heir  happening  at  the  same  instant,  the  title  of  the  heir 
shall  be  preferred,  as  the  most  ancient  and  worthy  (c). 

A  patron  may  not  present  again  a  person  who  has  been 
refused  by  the  bishop  in  respect  of  the  same  vacancy,  and  any 
such  second  presentation  is  void  (d).  If  the  bishop  refuses  the 
presentee  of  a  clerical  patron,  such  patron  has  the  same  right 
of  further  presentation  as  though  he  were  a  lay  patron  (e).  But 
where  an  incumbent  is  inhibited  under  the  Benefices  Act, 
1898,  any  right  of  patronage  vested  in  him  by  virtue  of  his 
incumbency  shall  while  he  is  inhibited  vest  in  the  patron  of 
his  incumbency,  or  if  the  incumbent  be  patron,  then  in  the 
Archbishop  of  the  province  (/). 

Lord  Coke  says,  a  guardian  in  socage  of  an  infant  seised  of  a 
manor,  to  which  an  advowson  is  appendant,  shall  not  present  to 
the  church,  because  he  can  take  nothing  for  the  presentation  for 
which  he  may  account  to  the  heir  ;  and  therefore  the  heir  shall 
in  that  case  present,  of  what  age  soever  he  be  (g).  This  doctrine 
is  now  fully  established  ;  and  in  the  following  case  it  was 
determined  that  an  infant  who  was  not  a  year  old  might 
nominate  or  present  to  a  church. 

Cyrill  Arthington  conveyed  an  advowson  to  trustees,  upon 
trust  to  present  such  son  of  a  particular  person  as  should  be 
capable  of  taking  the  same,  when  the  church  became  void  ; 
and  if  that  person  had  no  son  qualified  to  take  the  living  at  that 
time,  then  in  trust  to  present  such  person  as  the  grantor,  his 
heirs  or  assigns,  should  appoint  ;  and  in  default  of  such  nomina- 
tion by  the  grantor  or  his  assigns,  that  the  trustees  should 
present  a  person  of  their  own  choosing.  The  grantor  died, 
leaving  his  son  and  heir  an  infant  of  six  months  old.  The  living 
became  vacant  ;  and  the  person  named  in  the  deed  having  then 
no  son  capable  of  taking  the  living,  the  guardian  of  the  son  took 
him  in  his  arms,  and  guided  his  pen  in  making  his  mark  ;  and 
made  him  seal  a  writing,  whereby  one  Hitch  was  nominated 
and  appointed  to  the  trustees,  in  order  to  be  presented  by  them 
to  the  living.  The  trustees  supposing  the  plaintiff,  as  an 
infant,  unable  to  make  such  an  appointment,  refused  to  present 
Mr.  Hitch  ;  upon  which  the  infant  brought  his  bill  against  the 
trustees,  to  have  them  execute  their  trust  in  presenting  his 
nominee. 

Lord  King  said, — An  infant  of  one  or  two  years  old  may 
present  at  law  ;  then  why  may  they  not  nominate  ?  Does  the 

(c)  1    Inst.    388  a  ;  Watson,  75  ;  Holt  v.  Bishop  of   Winchester  (1683),  3  Lev. 
47.     The  decision  in  Mirehouse  v.  Rennell  (1833),  1  Cl.  &  Fin.  527,  that  where  an 
advowson  attached  to  a  prebend  falls  vacant,  and  before  filling  it  up  the  prebendary 
dies,  the  presentation  belongs  to  the  executors,  and  not  to  the  successor  in  the 
prebend,  has  been  affected  by  the  provisions  of  the  Ecclesiastical  Commissioners 
Act,  1840,  ante,  p.  126. 

(d)  61  &  62  Viet.  c.  48,s.6(l). 
'(e)  Sect.  6  (2). 

(/)  Sect.  9  (4). 

(g)  1  Inst.  85  a  ;  3  Inst.  156. 
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putting  a  mark  and  seal  to  a  nomination  require  more  discretion 
than  to  a  presentation  ?  The  guardian  is  supposed  to  find  a  fit 
person,  and  the  bishop  to  confirm  his  choice  ;  and  if  this  is 
permitted  in  law,  why  should  a  court  of  equity  act  otherwise 
in  equitable  estates  ?  Decree  for  the  plaintiff  (h). 

Upon  this  case  it  has  been  observed,  that,  although  the 
decision  removes  all  doubts  as  to  the  legal  right  of  an  infant  of 
the  most  tender  age  to  present,  still  it  remains  to  be  seen 
whether  the  want  of  discretion  would  not  induce  a  court  of 
equity  to  control  the  exercise,  where  a  presentation  was  obtained 
from  an  infant  without  the  concurrence  of  the  guardian  (i). 
But  a  court  of  equity  would  rather  look  to  the  interests  and 
advantages  of  the  infant  than  to  the  right  of  the  guardian,  and 
would  be  guided  by  that  principle  if  it  interfered  to  control  the 
exercise  of  the  right,  whether  the  presentation  had  been 
obtained  by  the  guardian  or  any  other. 

Where  an  infant  is  tenant  in  tail  male  under  a  settlement 
which  gives  trustees  the  right  of  presentation  during  the 
minority  of  the  tenant  in  tail,  the  infant,  and  not  the  trustees, 
may  still  be  "  patron  "  (k). 

Where  an  advowson  is  held  in  joint  tenancy,  all  the  joint 
tenants  must  join  in  making  the  presentation,  as  in  the  case  of 
an  advowson  vested  in  trustees  and  their  heirs  (I). 

And  this  is  also  the  case  with  coparceners,  to  whom  an 
advowson  has  descended  (m)  ;  but  with  them  there  is  this 
further  rule,  that,  if  they  cannot  agree  to  present  jointly,  the 
eldest  sister  shall  have  the  first  turn,  the  second  the  next,  and 
so  of  the  rest  according  to  their  seniority.  And  this  privilege 
extends  not  only  to  the  heirs,  but  also  to  the  assignees  of  each 
coparcener,  whether  they  acquire  a  portion  of  the  estate  by 
conveyance  or  by  the  act  of  law  ;  as  in  the  case  of  tenant  by 
the  curtesy,  who  shall  have  the  same  privilege  of  presenting  in 
turn  as  his  wife  would  have  had  if  she  had  been  alive  (n).  And 
this  was  so  decided  in  the  following  case  : — 

The  estate  of  an  advowson  descended  to  two  daughters  as 
coparceners  ;  the  church  became  vacant  twice  in  their  time,  and 
both  joined  in  the  presentation  ;  the  eldest  married,  settled  her 
estate  in  the  common  way,  and  died.  A  vacancy  happening, 
the  husband  of  the  eldest,  entitled  to  her  estate  as  tenant  by 
the  curtesy  or  under  the  settlement,  claimed  to  present.  The 
question  was,  whether  the  alternate  turn  of  presentation  among 
coparceners  continued  to  the  grantee  ;  that  is,  whether  the 
persons  to  whom  it  was  conveyed  were  to  be  considered  as 
enjoying  the  same  privileges  of  presenting  in  turn  as  the  sisters 
and  parceners,  if  they  had  their  own  estate  (o).  Mr.  Baron 

(h)  Arthington  v.  Coverley  (1732),  2  Abr.  Eq.  518 ;  3  Cruise,  Dig.  15. 

(i)  See  3  Cruise,  Dig.  17. 

(k)  Leigh  v.  Leigh,  [1902]  1  Ch.  400. 

(I)  A.-G.  v.  Scott.    Wilson  v.  Kirshaw  (1749-50),  1  Ves.  413,  7  Bro.  P.  C.  296. 

(m)  1  Inst.  166. 

(n)  2  Inst.  365. 

(o)  Butter  v.  Epis.  Exeter  (1749),  1  Ves.  340. 
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Clark  was  clearly  of  opinion,  upon  the  authority  of  the  passage 
in  2  Inst.  365,  that  the  husband  of  the  eldest  sister  was  entitled 
to  the  presentation. 

A  testator,  the  owner  of  an  advowson,  directed  his  executors, 
when  the  church  was  full,  to  sell  the  advowson,  and  to  invest 
the  proceeds  for  the  benefit  of  his  wife  for  her  life,  for  the 
support  of  herself  and  her  children,  and  after  the  death  of  his 
wife,  then  for  the  purposes  in  the  will  mentioned.  The  testator 
died,  the  church  being  then  full,  and  he  left  his  widow  and  five 
infant  daughters  his  co-heiresses-at-law,  him  surviving.  The 
executors  did  not  sell  the  advowson,  and  on  the  death  of  the 
incumbent  the  question  arose  who  was  entitled  to  nominate  to 
the  vacant  benefice.  It  was  held,  that  the  right  to  nominate 
was  in  the  widow  (p). 

Where  an  advowson  descends  to  coparceners,  though  one 
present  twice,  and  thereby  usurp  upon  her  co-heiresses,  yet 
she  that  was  negligent  shall  not  be  barred,  but  another  time 
shall  have  her  turn  to  present  when  it  falls  (q).  And  Lord  Coke, 
in  his  comment  on  this  statute,  says,  "Ha  stranger  usurps  in 
the  turn  of  any  of  them,  this  does  not  put  her  sister  out  of 
possession,  in  respect  of  the  privity  of  estate,  no  more  than  if 
one  coparcener  take  the  whole  profits  "  (P). 

There  were  four  coparceners  of  an  advowson.  The  first 
daughter  presented  to  the  first  avoidance  ;  the  second  daughter 
to  the  second  ;  on  a  third  avoidance,  a  stranger  usurped  on  the 
third  daughter,  and  presented  :  the  presentee  was  instituted 
and  inducted,  and  died.  The  fourth  shall  not  lose  her  turn  by 
the  third  daughter's  suffering  a  stranger  to  present  by  usurpa- 
tion, but  shall  present  to  that  avoidance  (s). 

As  between  patrons  with  alternate  turns^  of  presentation 
under  the  provisions  of  the  Church  Building  Acts  to  a  benefice, 
a  presentation  on  an  exchange  of  livings  must  be  reckoned  as  a 
turn  ;  and  if  one  patron  wrongfully  usurp  the  turn  of  another, 
the  order  of  turns  of  presentation  is  not  thereby  altered,  but 
the  ousted  patron  after  six  months  loses  his  turn,  and  cannot 
requite  himself  by  usurping  against  the  wrongdoer  by  way  of 
retaliation  ;  and  on  this  point  there  is  no  distinction  between 
usurpation  by  a  total  stranger  and  usurpation  by  a  person 
privy  in,  or  party  to,  the  title  (t). 

Where  a  person  mortgages  an  advowson,  the  legal  right  to  Mortgagor  of 
present  is  transferred  to  the  mortgagee  :   yet  he  cannot  present 
a  clerk  of  his  own  choice,  whether  the  advowson  be  appendant 
or  in  gross.     For  since  the  presentation  is  gratuitous,  and  the 
mortgagee  cannot  account  for  any  benefit  from  it,  a  court  of 

(p)  Briggs  v.  Sharp  (1875),  L.  R.,  20  Eq.  317;  Wekh  v.  Bishop  of  Peterborough 
(1885),  15  Q.  B.  D.  432. 

(q)  Stat.  Westm.  2,  c.  5 ;  i.e.,  the  effect  is  not  to  alter  the  order  of  the  turns.  See 
Vin  Abr.  tit.  Usurpation,  K.  c.  pi.  4,5  ;  Richards  v.  Earl  of  Maccksfield  (1835),  7 
Sim.  257  ;  and  cases  cited  in  Keen  v.  Denny,  infra. 

(r)  2  Inst.  365. 

(s)  3  Cruise,  Dig  17  ;  Barker  v.  Bishop  of  London  (1752),  Willes,  659. 

(t)  Keen  v.  Denny,  [1894]  3  Ch.  169. 
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equity  will  compel  him  to  present  the  nominee  of  the  mort- 
gagor (u). 

And  so  where  the  legal  estate  in  an  advowson  is  vested  in 
trustees,  they  have  the  legal  office  of  presenting  the  clerk  ;  but 
the  cestui  que  trust,  or  beneficial  owner,  has  the  right  of  nomi- 
nating to  the  vacant  benefice  (x). 

Presentation  And  these  two  last  cases  of  trustees  and  mortgagees  exemplify 
and  nomina-  faQ  difference  and  distinction  between  the  right  of  presentation 
and  nomination.  These  terms  are  often  used  as  synonymous  ; 
for  where  the  legal  and  beneficial  estates  are  not  separated,  but 
exist  in  the  same  person,  as  in  ordinary  cases,  only  one  act  is 
done,  which  is  correctly  termed  presentation  ;  but  when  the 
legal  and  beneficial  estates  exist  in  different  parties,  as  in  the 
above  cases,  each  has  his  office  to  perform  ;  two  acts  are 
necessary  ;  and  one  party  must  nominate,  in  order  that  the 
other  may  present. 

Bankrupt  It  has  been  held,  that  if  a  patron  of  a  church  is  a  bankrupt, 

u^on^n8611*     anc^  *ke  church  becomes  void  before  the  advowson  is  sold  under 
avoidance        the  bankruptcy,  the  bankrupt  shall  present,  or  nominate  to  the 
before  the        church  (y),  and  the  trustees  of  the  bankrupt  are  by  statute  (z) 
^owson  1S     authorised  to  execute  all  powers  which  the  bankrupt  could 
legally  execute  for  his  own  benefit,  except  the  right  of  nomina- 
tion to  a  vacant  benefice.     As  the  void  turn  cannot  be  sold,  it 
is  not  assets  for  the  benefit  of  the  creditors. 

Held  in  trust.  Where  an  advowson  was  vested  in  feoffees,  in  trust  upon 
every  avoidance  to  present  to  the  ordinary  such  person  as  should 
be  elected  by  a  majority  of  the  landowners  in  a  parish,  on 
motion  for  a  mandamus  to  the  trustees  to  present  a  clerk,  on 
the  ground  that  he  had  been  so  elected,  it  was  held,  that  either 
the  remedy  of  the  landowners  against  the  trustees  was  in  equity 
for  a  breach  of  trust  (a),  or  if  the  landowners  had  a  legal  right, 
their  remedy  was  by  quare  impedit  (b),  and  that  in  either  case 
the  mandamus  would  not  lie  ;  and  it  was  also  held,  that  the 
remedy  of  the  clerk,  if  any,  was  in  equity,  but  that  he  had  no 
legal  right  (c). 

An  advowson  was  conveyed  in  strict  settlement  with  a 
declaration  of  trust  that  only  the  fellows  of  a  certain  college 
should  be  presented  to  the  benefice.  On  failure  of  the 
donee  of  the  power  of  appointment  to  make  such  presentation 
the  advowson  was  to  be  for  the  benefit  of  the  master  and  senior 
fellows  of  the  college  for  ever.  The  donee  of  the  power  offered 
the  benefice,  which  was  vacant,  to  each  of  the  fellows,  but  they 
all  refused  it,  whereupon  he  appointed  himself.  It  was  held 
that  there  had  been  no  "  failure  "  within  the  meaning  of  the 

(u)  Amhurst  v.  Dawling  (1700),  2  Vern.  401 ;  Mackenzie  v.  Robinson  (1747), 
3  Atk.  558  ;  but  see  Gardiner  v.  Griffiths  (1726),  2  P.  Wms.  404. 
(x)  3  Cruise,  Dig.  2. 
(y)  Watson,  106. 
(z)  46  &  47  Viet.  c.  52,  s.  44. 

(a)  Shaw  v.  Thompson  (1876),  3  Ch.  D.  233. 

(b)  Welch  v.  Bishop  of  Peterborough  (1885),  15  Q.  B.  D.  432. 

(c)  K.  v.  Orton  Trustees  (1849),  14  Q.  B.  139. 
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settlement  ;  and  therefore  the  advowson  was  still  vested  in  the 
donee  of  the  power,  subject  to  a  trust  upon  future  occasions  to 
appoint  a  fellow  in  accordance  with  the  deed  (d). 

With  respect  to  the  persons  who  are  disabled  from  presenting 
to  a  church,  none  but  natural-born  subjects  can  exercise  this 
right.  Therefore,  if  an  alien  purchases  an  advowson,  and  the 
church  becomes  vacant,  the  Crown  shall  have  the  presentation  (e). 

Where  a  person  seised  of  an  advowson  is  outlawed,  and  the 
church  becomes  vacant  while  the  outlawry  is  in  force,  such  per- 
son is  disabled  from  presenting,  and  the  avoidance  is  forfeited 
to  the  Crown  (/). 

A  lunatic  cannot  present  to  a  church,  nor  can  his  com- 
mittee (g).  But  the  Lord  Chancellor,  by  virtue  of  the  general 
authority  delegated  to  him  by  the  Crown,  presents  to  all  livings 
whereof  lunatics  are  patrons,  whatever  the  value  of  them  may 
be.  Wooddeson  says  this  right  was  first  asserted  by  Lord 
Talbot,  whose  example  has  been  followed  by  all  his  successors  (h). 

By  the  combined  effect  of  3  &  4  Jac.  1,  c.  5,  1  Wm.  &  Mary, 
c.  26,  and  13  Anne,  c.  13,  Roman  Catholics  (and  their  trustees 
or  agents  for  them)  are  disabled  under  penalty  from  presenting 
or  nominating  to  any  benefice,  and  the  right  of  presentation 
passes  to  the  Universities  of  Oxford  and  Cambridge  according 
to  a  geographical  distribution,  the  presentation  to  livings 
situated  south  of  the  Trent  belonging  to  Oxford,  and  to  those 
north  of  the  Trent  to  Cambridge  (i). 

By  the  statute  11  Geo.  II.  c.  17,  s.  5,  every  grant  made  of  any 
advowson  or  right  of  presentation,  collation,  nomination  or 
donation  to  any  benefice  or  ecclesiastical  living,  by  any  person 
professing  the  Catholic  religion,  or  by  any  mortgagee  or  trustee 
of  such  person,  shall  be  null  and  void  unless  it  be  made  bond 
fide  and  for  a  full  and  valuable  consideration  to  a  Protestant 
purchaser  for  the  benefit  of  a  Protestant  only. 

The  above  restrictions  on  the  rights  of  Roman  Catholic 
subjects  remain  in  full  force  notwithstanding  the  Act  commonly 
called  the  Catholic  Emancipation  Act  ;  for  it  is  expressly 
provided  that  nothing  therein  contained  shall  extend  to  enable 
any  person,  otherwise  than  he  was  then  by  law  enabled,  to 
exercise  any  right  of  presentation  to  any  ecclesiastical  benefice 
whatsoever,  or  to  repeal,  vary,  or  alter  in  any  manner  the  laws 
then  in  force  in  respect  to  the  right  of  presentation  to  any 
ecclesiastical  benefice  (k),  and  in  recent  times  a  presentation  to 

(d)  Hopper  v.  St.  John's  College,  Cambridge  (1915),  31  T.  L.  R.  139. 

(e)  Watson,  106. 

(/)  Cruise,  Dig.  tit.  xxi.  c.  2. 

(g)  The  committee  may  be  authorised  by  the  court  to  enter  into  agreements 
touching  the  patronage  of  augmented  cures  under  1  Geo.  1,  st.  2,  c.  10  :  Lunacy 
Act,  1890  (53  &  54  Viet.  c.  5),  s.  120  (k). 

(h)  Com.  Dig.  tit.  Idiot,  C.  ;  Wood.  Lect.  i.  409.  In  practice  the  Lord  Chan- 
cellor, while  reserving  absolute  discretion,  ascertains  the  views  of  the  committee 
wherever  practicable  before  the  presentation  is  settled. 

(i)  Certain  of  the  limitations  on  the  rights  of  the  Universities  imposed  by  the  old  or 
statutes  above  mentioned  have  been  repealed  by  the  Benefices  Act,  1898  (61  &  62 
Viet.  c.  48),  s.  7. 

(k)  10  Geo.  4,  c.  7,  s.  16. 

c.  29 
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Exchange  of 
patronage. 


a  benefice  made  by  a  college  on  the  nomination  of  a  Roman 
Catholic  patron,  and  appearing  on  the  face  of  it  to  have 
been  made,  not  in  right  of  the  college,  but  in  trust  for  the 
Roman  Catholic,  has  been  held  absolutely  void  under  13  Anne, 
c.  13  (I). 

Where  a  Roman  Catholic  and  Protestant  are  co-patrons  of 
an  advowson,  the  right  of  presentation  is  in  the  latter  alone  ; 
for  the  statute  which  gave  the  right  of  presentation  to  the 
Universities  gave  them  only  the  power  to  present  in  a  case 
where,  by  the  recusancy  of  one  or  all  of  the  patrons,  there 
would  be  no  one  capable  of  exercising  the  right,  when  the  whole 
power  of  presentation  would  devolve  to  them.  The  case  of 
the  transfer  of  the  power  to  the  Universities,  where  some 
or  only  one  of  the  co-patrons  are  disabled,  is  either  a  casus 
omissus,  or  was  designedly  excluded  by  the  legislature  (m). 

A  series  of  statutes  makes  provision  under  schemes  of  the 
Ecclesiastical  Commissioners  confirmed  by  orders  in  council 
for  the  exchange  of  patronage — 

1.  By  Archbishops,  bishops  and  other  ecclesiastical  corpora- 
tions, the  Commissioners  first  inquiring  into  and  certifying  as  to 
the  circumstances  of  the  exchange  and  the  equal  or  relative 
value  of  the  patronage  in  question  (n)  ; 

2.  Generally,  provided  it  appears  to  the  Commissioners,  and 
is  so  stated  in  the  scheme,  that  the  transfer  will  tencl  to  make 
better  provision  for  the  cure  of  souls  in  the  parish  or  parishes 
concerned  (o). 

In  both  cases  the  order  in  council  confirming  the  scheme 
operates  as  a  conveyance  (p). 


Presentation, 
what  ib  is. 


SECTION  2. 
Of  Presentation,  Admission,  and  Institution. 

The  nature  of  an  advowson  being  explained  to  be  a  right  of 
presentation,  we  next  come  to  inquire  in  what  manner  this  right 
is  to  be  exercised  ;  for  four  things  are  necessary  before  the 
party  in  whose  favour  this  right  has  been  exercised  can  become 
a  complete  incumbent :  these  are,  1.  Presentation.  2.  Ad- 
mission. 3.  Institution.  4.  Induction. 

Presentation  is  the  offering  a  clerk  by  the  patron  or  pro- 
prietor of  an  advowson  to  the  ordinary  ;  which  might  formerly 
have  been  done  either  by  word  or  writing  ;  but,  since  the 
Statute  of  Frauds  (<?),  it  is  necessary  that  all  presentations  be 

(I)  Boyer  v.  Bishop  of  Norwich,  [1892]  A.  C.  417. 
(m)  Edwards  v.  Bishop  of  Exeter  ( 1839),  5  Bing.,  N.  C.  654. 
(n)  6  &  7  Will.  4,  c.  77  ;  16  &  17  Viet.  c.  50. 

(o)  3  &  4  Viet.  c.  113,  s.  73 ;  4  &  5  Viet.  c.  39,  ss.  22,  23 ;  31  &  32  Viet.  c.  114, 
s.  12  ;  33  &  34  Viet.  c.  39. 

(p)  16  &  17  Viet.  c.  50,  s.  1  ;  31  &  32  Viet.  c.  114,  s.  12. 
(q)  29  Car.  2.  c.  3,  s.  4. 
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in  writing,  and  a  presentation  in  writing  is  a  kind  of  letter,  not 
a  deed,  from  the  patron  to  the  bishop  of  the  diocese  in  which 
the  benefice  is  situated,  requesting  him  to  admit  to  the  church 
the  person  presented  (r). 

A  presentation,  though  duly  made  in  all  respects,  may  be 
revoked  or  varied.  This  was  always  held  with  respect  to  the 
King,  but  was  doubted  as  to  lay  patrons.  It  appears,  however, 
to  be  now  fully  settled  that  a  lay  patron  may  revoke  his  pre- 
sentation at  any  time.  Blacks  tone  has  observed  that  a 
presentation  was  certainly  revocable  by  the  principles  of 
the  common  law,  because  it  vested  no  right  in  any  one,  not 
even  in  the  clerk  presented  ;  for  if  the  clerk  had  a  right,  the 
law  would  give  him  a  remedy  to  recover  it  when  invaded. 
There  was,  however,  no  species  of  common  law  action  open 
or  competent  to  a  clerk  to  recover  a  presentation  when  ob- 
structed by  the  patron  only.  And  it  was  said,  arguendo,  in 
the  House  of  Lords,  that  a  presentation  conferred  no  interest 
whatever  (s). 

No  person  is  capable  of  being  admitted  to  any  parsonage, 
vicarage,  benefice  or  other  ecclesiastical  dignity,  promotion  or 
preferment,  before  such  time  as  he  shall  be  ordained  priest  in 
the  form  and  manner  prescribed  in  the  Book  of  Common 
Prayer  ;  and  any  man  presuming  to  be  admitted,  not  having 
such  ordination,  is  to  forfeit  100Z.  (t). 

The  consequence  of  this  is,  that  no  person  can  be  properly 
presented  until  he  is  of  the  age  of  twenty-four  years  at  the 
least,  as,  before  that  age,  he  is  incapable  of  being  ordained 
priest. 

There  does  not  seem  to  be  any  reason  why  a  deacon,  or  even 
a  layman,  may  not  be  presented,  provided  he  be  in  priest's 
orders  at  the  time  of  admission,  or,  as  it  has  been  said,  at  the 
time  of  institution  (u).  This  proposition  has  been  contro- 
verted (x)  ;  but  the  cases  relied  upon  to  disprove  it  are  not 
cases  of  presentations  to  livings,  but  to  the  mastership  of  a 
school  or  lectureship  (a}.  There  exists,  however,  no  doubt  but 
that  the  party  must  be  in  priest's  orders  before  the  time  of 
institution. 

It  was  formerly  considered  that  no  person  could  present  him- 
self, and  that  it  was  necessary  to  go  through  the  form  of  trans- 
ferring the  right  of  presentation  to  a  trustee,  who  was  bound  to 
present  on  the  nomination  of  the  patron  (b).  This  procedure 
seems  to  be  unnecessary,  as  a  patron  can  present  himself 

(r)  Gore-Booth  v.  Bishop  of  Manchester,  [1920]  2  K.  B.  412,  418. 

(s)  Rogers  v.  Hotted  (1775-7),  2  W.  Black.  1039  ;  1  Bro.,  P.  C.  117  ;  Cruise,  tit. 
xxi.  c.  2. 

(0  14  Car.  2,  c.  4.  The  bishop  may  refuse  to  institute  if  at  the  date  of  presenta- 
tion not  more  than  three  years  have  elapsed  since  the  presentee  was  ordained 
deacon  :  Benefices  Act,  1898,  s.  2  (1)  (b). 

(u)  1  Burn  E.  L.  145. 

(x)  Rogers  E.  L.  454. 

(a)  Vide  A.-G.  v.  Wycliffe  (1747),  1  Ves.  80;    E.  v.  Archbishop  of  Canterbury 
and  Bishop  of  London  (1812),  15  East,  117. 

(b)  Gibs.  Cod.  826  ;  1  Burn  E.  L.  145. 
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Aliens. 


Examination 
of  party  pre- 
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directly,  and  the  bishop  cannot  reject  him  except  on  recognised 
grounds  (c),  and  in  the  case  of  a  donative  benefice  such  a 
transaction  was  held  to  be  valid  (d). 

Whether  an  alien,  being  a  priest,  can  be  presented,  is  a  matter 
on  which  the  authorities  do  not  seem  to  agree.  Lord  Coke 
expressly  says,  "  Upon  consideration  had  of  the  statutes 
3  Rich.  2,  c.  3;  7  Hen.  4,  c.  12;  1  Hen.  5,  c.  7  and  rot. 
parl.  6  Hen.  4,  no.  48  and  4  Hen.  6,  no.  29,  if  an  alien, 
or  stranger  born,  be  presented  to  a  benefice,  the  bishop  ought 
not  to  admit  him,  but  may  lawfully  refuse  him,  which  we  have 
added,  for  that  the  abridgments  or  late  impressions  may  deceive 
you  "  (e). 

When  the  party  has  been  thus  presented  to  the  bishop,  the 
bishop  is  to  judge  of  his  qualification,  and  whether  he  is  a  fit 
person  to  be  instituted.  By  the  ancient  laws  of  the  Church,  and 
particularly  of  the  Church  of  England,  the  four  things  in  which 
the  bishop  was  to  have  full  satisfaction  in  order  to  institution 
were  : — 1.  Age.  2.  Learning.  3.  Behaviour.  4.  Orders. 

The  Benefices  Act,  1898  (/),  now  provides  that  a  bishop  may 
refuse  to  institute  or  admit  a  presentee  to  a  benefice  : — 

(a)  If,  at  the  date  of  the  vacancy,  not  more  than  one  year  has 
elapsed  since  a  transfer,  as  defined  by  the  first  section  of  the 
Act  (g),  of  the  right  of  patronage  of  the  benefice,  unless  it  be 
proved  that  the  transfer  was  not  effected  in  view  of  the  pro- 
bability of  a  vacancy  within  such  year  ;   or 

(b)  On  the  ground  that  at  the  date  of  presentation  not  more 
than  three  years  have  elapsed  since  the  presentee  was  ordained 
deacon,  or  that  the  presentee  is  unfit  for  the  discharge  of  the 
duties  of  the  benefice  by  reason  of  physical  or  mental  infirmity 
or  incapacity,  pecuniary  embarrassment  of  a  serious  character, 
grave  misconduct  or  neglect  of  duty  in  an  ecclesiastical  office, 
evil  life,  having  by   his   conduct  caused  grave   scandal  con- 
cerning his  moral  character  since  his  ordination,  or  having, 
with  reference  to  the  presentation,  been  knowingly  party  or 
privy  to  any  transaction  or  agreement  which  is  invalid  under 
the  Act  (h). 

It  is  to  be  observed  that  these  provisions,  while  in  effect 
setting  out  the  old  qualifications  in  different  form  and  language, 
are  specifically  directed  only  to  giving  the  bishop  a  statutory 
power  to  refuse  to  institute  in  certain  cases  ;  and  it  is  clear 
from  sect.  3  (1)  of  the  Act  (i)  that  they  are  not  intended  to  modify, 
restrict  or  curtail  in  any  way  any  of  the  older  qualifications  or 
grounds  for  refusal. 

In  order  to  satisfy  himself  as  to  the  presentee's  qualifications, 


(c)  Walsh  v.  Bishop  of  Lincoln  (1875),  L.  R.,  10  C.  P.  518  ;  cf.  Hopper  v.  8t.  John's 
Colege,  Cambridge  (1915),  31  T.  L.  R.  139. 

(d)  Lowe  v.  Bishop  of  Chester  (1883),  10  Q.  B.  D.  407. 

(e)  4  Inst.  338  ;  but  see  17  Vin.  Abr.  330  ;  2  Roll.  Abr.  348  ;  Burn  E.  L.  144. 
(/)  61  &  62  Viet.  c.  48,  s.  2(1). 

(g)  Ante,  p.  443. 

(h)  Ante,  pp.  443,  461—462. 

(-/)  Post,  pp.  455—456. 
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the  bishop  may  examine  the  presentee ;  and  though  it  is  not 
usual,  in  ordinary  cases,  for  the  bishop  to  insist  on  examin- 
ing a  clergyman  who  is  already  in  orders,  yet  the  power 
undoubtedly^exists,  and  was  exercised  in  a  case  where  it  would 
certainly  have  been  contested,  had  the  question  been  open  to 
any  doubt  (j). 

As  to  the  second  of  the  qualifications  before  mentioned,  that  Learning, 
of  learning,  the  matter  is  one  entirely  for  ecclesiastical  cogni-  qualification 
sance,  and  the  bishop  is  to  be  the  proper  judge,  so  that  "  not  matter* 
sufficient,"  or  not  capable  in  learning  to  have  the  church,  would  entirely  for 
be  a  good  plea  in  the  temporal  courts  on  the  part  of  the  bishop,  the  bishop, 
without  setting  forth  in  what  kinds  of  learning,  or  in  what 
degrees,  the  party  presented  to  him  was  defective  (k).     For,  by 
the   statute  Articuli  Cleri  (I),  which  is  a  statute  not   merely 
enacting  but  declaratory  of  the  common  law,  it  appears,  that 
of  the  ability  of  a  parson,  presented  to  a  benefice  of  the  church, 
the  examination  belongeth  to  the  spiritual  judge  ;    so  it  hath 
been  used  heretofore,  and  shall  be  hereafter.     And  Lord  Coke 
says,  "  The  bishop,  in  this  examination,  is  a  judge,  and  not  a 
minister  (that  is,  he  has  a  judicial,  not  merely  a  ministerial, 
office  to  perform),  and   may   and   ought  to  refuse  a  person 
presented  if  he  is  not  idonea  persona  "  (ra). 

And  as  to  the  evident  unfitness  of  a  court  of  temporal  juris-  His  refusal  on 
diction  to  decide  whether  the  bishop  so  refusing  has  acted  thln3rl^°^d 
properly,  it  was  said  by  Lord  Ellenborough,  in  alluding  to  a  challenged, 
case  decided  (n),  "  It  was  contended  that  he  should  state  in 
what  respects  he  was  minus  sufficiens,  &c.,  because,  in  case  of 
the  death  of  the  party,  it  could  not  be  tried  by  the  Archbishop, 
but  must  be  tried  by  the  jury.  It  is  so  laid  down  certainly  in 
the  books  ;  but  a  trial  of  that  sort  has  never  occurred  in  our 
times,  nor  is  there  any  instance  of  it,  that  I  am  aware  of,  to  be 
found  in  our  books  ;  and  if  such  a  case  should  happen,  it  does 
not  occur  to  me  how  such  a  trial  could  conveniently  proceed. 
Suppose  a  jury  of  twelve  farmers,  collected  in  the  jury  box, 
addressing  themselves  to  try  the  literature  of  a  departed  person  : 
how  are  they  to  set  about  it  ?  Are  they  to  try  it  by  evidence  of 
his  reputation  for  literature  generally,  or  are  they  to  try  it  by 
the  particular  documents,  in  proof  of  his  literature,  which  he 
may  have  left  in  the  shape  of  Latin  or  Greek  exercises,  produced 
upon  his  examination  before  the  bishop,  and  upon  which  the 
bishop  pronounced  at  the  time  when  he  refused  to  institute 
him  ?  It  would  be  somewhat  strange  to  present  to  the  grave 
attention  of  such  a  panel  the  translation  which  the  deceased 
may  have  made  from  some  parts  of  the  sacred  writings  in  the 
Greek  tongue,  or  his  Latin  composition  under  a  theme  which 

(j)  See  Gorham  v.  Bishop  of  Exeter  (1849-50),  Moore's  special  report. 
(k)  Cf.  £.  v.  Archbishop  of  Canterbury  and  Bishop  of  London  (1812),  15  East,  117. 
As  to  appeals,  see  pp.  456 — 458. 
(1)  9  Edw.  2,  st.  1,  c.  13. 
(ra)  2  Inst.  631. 
(n)  Bishop  of  Exeter  v.  Hele  (1690),  Show.,  P.  C.  114. 
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may  have  been  handed  to  him  by  the  bishop  ;  to  hear  counsel 
haranguing  them  upon  topics  of  grammatical  construction  or 
verbal  criticism,  and  to  see  them  assisted  by  a  judge  (who 
possibly  may  not  himself  be  very  deeply  learned  in  the 
dead  languages)  addressing  their  minds,  to  try  whether  some 
learned  bishop  is  right  in  the  judgment  he  has  formed 
upon  the  same  materials,  and  sitting  as  a  court  of  error  from 
him  upon  matters  of  grammar.  I  wish  that  the  law  books, 
which  tell  us  that  it  belongs  to  a  judge  and  jury  to  decide 
such  points,  had  at  the  same  time  instructed  us  how  we  are 
adequately  to  perform  the  task.  As  no  case  has  been  referred 
to  as  having  yet  happened,  so  I  hope  none  will  ever  arise  ;  for 
however  well  constituted  we  may  be  for  other  purposes,  every- 
body must  see  that  a  very  imperfect  and  blind  execution  of 
duty  must  take  place  if  the  trial  of  literature  were  committed 
to  such  a  tribunal  "  (o). 

If  a  man  cannot  speak  such  language  as  the  parishioners 
understand,  it  is  a  good  ground  for  refusal  (p). 

With  respect  to  the  third  qualification,  that  of  behaviour,  this 
too  appears  to  be  a  matter  entirely  for  ecclesiastical  cognisance  ; 
little  can  be  said  of  a  question  which  must  be  entirely  for  the 
discretion  of  the  ordinary  ;  but  it  may  be  stated  generally,  that 
all  such  matters  as  would  be  good  causes  for  deprivation  are 
a  fortiori  good  causes  for  refusal  (s).  It  may  be  here  observed, 
Holding  other  that  the  holding  of  another  benefice  is  not  a  good  cause  of 
refusal,  as  the  consequences  of  accepting  a  second  benefice  are 
personal  to  the  party  presented  (t). 

As  to  the  last  qualification,  that  of  orders,  Canon  39  directs 
that  no  bishop  shall  institute  to  any  benefice  one  who  has  been 
ordained  by  any  other  bishop,  except  he  first  show  unto  him 
his  letters  of  orders  (u),  and  bring  him  a  sufficient  testimony  of 
his  former  good  life  and  behaviour,  if  the  bishop  shall  require 
it ;  and  lastly,  shall  appear,  upon  due  examination,  to  be  worthy 
of  the  ministry.  For  the  circumstance  that  a  clerk  has  been 
ordained  or  licensed  by  another  bishop  does  not  diminish  the 
right  which  the  statute  gives,  the  bishop  to  whom  he  is  presented 

(o)  See  E.  v.  Archbishop  of  Canterbury  and  Bishop  of  London  (1812),  15  East,  117  ; 
the  whole  judgment  in  which  case  appears  applicable  to  the  present  subject,  although 
the  case  decided  was  somewhat  different. 

(p)  Albany  v.  Bishop  of  St.  Asaph  (1588),  Cro.  Eliz.  119.  It  was  specifically 
enacted  by  1  &  2  Viet.  c.  106,  s.  104,  that  within  the  several  dioceses  of  St. 
A&aph,  Bangor,  Llandaff,  and  St.  David's,  the  bishop  may,  if  he  thinks  fit,  refuse 
institution  or  licence  to  any  spiritual  person  who,  after  due  examination  and 
inquiry,  shall  be  found  unable  to  preach,  administer  the  sacraments,  perform 
other  pastoral  duties,  and  converse  in  the  Welsh  language,  and  an  appeal  to  the 
Archbishop  of  Canterbury  was  given  within  one  month  after  the  refusal.  The 
inquiry  was  as  to  the  presentee's  knowledge  of  the  Welsh  language,  not  as  to  the 
requirements  of  the  parish,  as  to  the  ascertainment  of  which  the  bishop  has  an 
absolute  discretion:  Marquis  of  Aberyavcnny  v.  Bishop  of  Llandaff  (1888),  20 
Q.  B.  D.  460. 

(s)  Specofs  Case  (1589),  5  Rep.  57  ;  Heywood  v.  Bishop  of  Manchester  (1884),  12 
Q.  B.  D.  404  ;  Marriner  v.  Bishop  of  Bath  and  Wells  (1876),  [1893]  P.  145,  n.  ;  Gore- 
Booth  v.  Bishop  of  Manchester,  [1920]  2  K.  B.  412. 

(0  Gibs.  Cod.  851. 

(u)  K.  v.  Ellis  (1888),  16  Cox,  C.  C.  469. 
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to  examine  and  judge  (v).  It  is  true  that  the  canons  of  1603 
do  not  bind  the  laity  nor  the  clergy  as  to  temporalities  ;  but 
they  will  be  authority  if  they  lay  down  any  rule  as  to  the  fitness 
of  clerks  presented  by  lay  proprietors  of  advowsons,  inasmuch 
as  the  idoneity  of  the  clerk  and  the  mode  of  examining  into  it 
by  the  bishop  fall  properly  within  the  scope  of  ecclesiastical 
law  (x). 

But  it  has  been  decided  that  the  48th  Canon  does  not  apply 
to  the  institution  of  presentees  to  benefices,  so  that  the  bishop 
is  not  entitled  to  require,  in  the  words  of  that  canon,  a  testi- 
monial from  the  bishop  of  the  diocese  whence  the  clerk  comes, 
in  writing,  of  his  honesty,  ability,  and  conformity  to  the 
ecclesiastical  laws  of  the  Church  of  England.  For  this  canon 
applies  only  to  the  service  of  cures  in  churches  and  chapels  by 
curates  and  ministers  who  are  not  the  incumbents  (y). 

It  is  now  provided  that  a  bishop  may  refuse  to  institute  or 
admit  a  presentee  on  the  ground  that  at  the  date  of  presentation 
not  more  than  three  years  have  elapsed  since  the  presentee  was 
ordained  deacon  (z). 

By  the  canon  law  the  ordinary  has  twenty-eight  days  to 
inquire  and  inform  himself  of  the  sufficiency  of  every  clerk 
presented  to  him  (a)  :  but  he  is  not  thereby  precluded  from 
examining  the  presentee  after  the  twenty-eight  days  have 
elapsed.  Where  the  twenty-eight  days  had  elapsed,  and  the 
bishop  notwithstanding  this  gave  notice  to  the  presentee  that  he 
intended  to  examine,  the  latter  appeared  to  be  examined  under 
protest ;  the  presentee  being  rejected  upon  such  examination,  by 
reason  of  supposed  unsoundness  of  doctrine,  it  was  held  that 
he  could  not  then  raise  the  objection,  since  he  had  not  availed 
himself  of  the  canon  at  the  expiration  of  the  twenty-eight  days, 
by  then  calling  upon  the  bishop  to  show  cause  why  he  did  not 
institute  him  (b). 

The  refusal  of  the  bishop  to  institute  or  admit  a  presentee 
could  in  former  days  be  challenged  by  the  patron  in  a  suit  of 
quare  impedit,  and  by  the  presentee  in  a  suit  of  duplex  querela. 
Such  proceedings  have  in  effect  been  abolished  (save  in  cases  of 
doctrine  and  ritual  (c)  ),  and  a  new  court  with  certain  statutory 
provisions  for  procedure  has  been  established  by  the  Benefices 
Act,  1898  (d),  which  provides  that  where  a  bishop  on  any  of 
the  grounds  specified  in  the  Act  (e),  or  on  any  ground  of  unfit- 
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(v)  Gibs.  Cod.  867  ;  and  see  the  Colonial  Clergy  Act,  1874  (37  &  38  Viet.  c.  77), 
ss.  4 — 7,  ante,  pp.  14,  15. 

(x)  Bishop  of  Exeter  v.  Marshall  (1868),  L.  R.,  3  H.  L,  17,  per  Lord  Cranworth,  at 
p.  54. 

(y)  S.  C. 

(z)  Benefices  Act,  1898,  s.  2  (1)  (b). 

(a)  Canon  95. 

(6)  Gorham  v.  Bishop  of  Exeter  (1849),  2  Rob.  Eccl.  1. 

(c)  As  to  which  see  the  next  page. 

(d)  61  &  62  Viet.  c.  48,  ss.  3,  4.     The  Rule  Committee  under  the  Clergy  Disciplin 
Act,  1892,  may  make  rules  (sect.  11) ;  for  procedure,  etc.,  see  Benefice  Rules,  1898 
and  1899. 

(e)  Ante,  p.  452. 
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ness  or  disqualification  of  the  presentee  otherwise  sufficient  in 
law,  except  a  ground  of  doctrine  or  ritual,  refuses  to  institute 
or  admit  a  presentee,  he  shall  signify  the  refusal  in  writing 
together  with  the  grounds  thereof  to  the  patron  and  the  pre- 
sentee, either  of  whom  may,  within  one  month  of  the  signification 
require  that  the  matter  be  heard  by  a  court  consisting  of  the 
Archbishop  of  the  province  (or  where  the  refusal  is  by  an 
Archbishop,  by  the  Archbishop  of  the  other  province),  and  a 
judge  of  the  Supreme  Court  nominated  by  the  Lord  Chancellor. 
The  bishop  is  to  be  made  a  party  to  the  proceedings.  The 
court  is  a  court  of  record,  is  to  sit  in  public,  and  to  follow  the 
legal  rules  of  evidence,  and  has  the  same  powers  as  the  High 
Court  as  to  administering  oaths,  requiring  the  attendance  of 
witnesses,  and  the  production  by  them  of  documents,  and  as  to 
costs.  On  the  hearing  the  bishop  may  rely  on  any  ground 
included  in  his  signification  of  refusal,  or  (by  the  leave  of  the 
judge  on  terms)  on  any  other  ground  sufficient  in  law  (not  being 
of  doctrine  or  ritual). 

The  judge  is  to  decide  all  questions  of  law,  and  to  find  as  to 
any  fact  alleged  as  reason  of  unfitness  or  disqualification,  and 
such  decisions  and  findings  are  binding  on  the  Archbishop. 
If  he  finds  that  no  such  fact  sufficient  in  law  exists,  the  Arch- 
bishop is  to  direct  institution  or  admission.  If  he  finds  that  any 
such  fact  sufficient  in  law  exists,  the  Archbishop  is  to  decide  if 
necessary  whether  by  reason  thereof  the  presentee  is  unfit  for 
the  discharge  of  the  duties  of  the  benefice,  and  to  determine 
whether  institution  or  admission  ought  under  the  circumstances 
to  be  refused. 

In  either  case  the  Archbishop  is  to  give  judgment,  which  is 
final  ;  and  if  the  bishop  fails  to  institute  or  admit  within  a 
month  after  judgment  in  favour  of  the  presentee,  the  official 
principal  of  the  Archbishop  is  to  institute  or  admit  if  there  is  no 
other  impediment. 

If  the  bishop  duly  signifies  his  refusal  in  any  case  to  which 
the  section  applies,  no  proceedings  in  the  nature  of  quare 
impedit  or  duplex  querela  are  to  be  taken  in  any  other 
court  (/). 

In  cases  of  Where  the  refusal  of  the  bishop  is  based  on  considerations 

relating  to  doctrine  or  ritual  the  old  forms  of  action,  quare 
impedit  by  the  patron  and  duplex  querela  by  the  presentee,  still 
remain. 

Quare  im-  The  suit  of   quare   impedit  (g)  is    brought  at  common  law ; 

pedit.  tfae  legality  or  illegality  of   any  ritual  which  the  presentee 

practises  is  a  question  affecting  the  law  of  property  and  is  to 
be  decided  by  the  civil  courts  (h). 

(/)  See  note  (d),  p,  455,  ante. 

( g)  The  procedure,  etc.,  in  these  actions  is  set  out  fully  in  the  older  text -books,  and 
it  is  considered  unnecessary,  owing  to  the  rarity  of  such  actions,  to  go  fully  into  the 
matter  here. 

(h)  Gore-Booth  v.  Bishop  of  Manchester,  [1920]  2  K.  B.  412;  and  see  cases  therein 
cited. 
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The  suit  of  duplex  querela  is  in  effect  an  appeal  to  the  Court 
of  Arches  from  the  refusal  of  the  bishop.  Where  such  a  refusal 
is  appealed  against  the  judge  of  the  court  of  appeal  sends 
a  letter  to  the  bishop,  which  letter  is  called  duplex  querela. 
This  letter  also  contains  an  inhibition  to  the  bishop  that 
nothing  be  done,  pending  the  suit,  injurious  to  the  party 
complaining. 

The  mode  of  proceeding  upon  a  duplex  querela  is  very  fully 
entered  into  in  Burn's  Ecclesiastical  Law  (i},  but  it  does  not 
appear  necessary  to  mention  all  the  proceedings,  as  it  is  unlikely 
that  recourse  will  now  be  had  to  such  proceedings. 

Where  the  bishop  refuses  to  institute  and  admit,  and  his 
refusal  is  acquiesced  in,  the  patron  has  the  right  to  present 
again,  and  no  lapse  is  incurred  (j  )  ;  but  he  may  not  present  again 
a  person  who  has  been  refused  by  the  bishop  in  respect  of  the 
same  vacancy,  and  any  such  second  presentation  is  void  (k). 
The  rights  of  clerical  patrons  in  this  respect  are  the  same  as 
those  of  lay  patrons,  if  the  bishop's  refusal  is  upheld  (I). 

A  bishop  may  not  collate,  institute  or  admit  any  person  to 
a  benefice  till  after  a  month's  notice  of  his  intention  has  been 
served  on  the  churchwardens,  who  are  required  to  publish  the 
notice  (m).  The  bishop  has  been  restrained  from  collating 
during  the  pendency  of  legal  proceedings  between  claimants  of 
the  right  of  presentation  (n). 

When  the  ordinary  declares  that  he  approves  of  the  presentee 
as  a  fit  person  to  serve  the  church  to  which  he  is  presented,  the 
clerk  is  said  to  be  admitted  (o). 

The  next  formal  step  is  the  institution,  or,  as  it  is  called 
sometimes  in  the  older  records,  the  investiture  ;  for  formerly 
the  incumbent  took  his  church  by  investiture  of  the  patron. 
Institution  by  the  ordinary  was  introduced  about  the  close  of 
the  twelfth  century  (p). 

Before  institution  the  clerk  presented  and  admitted  is 
required  to  make  the  declaration  of  assent  (q),  and  against 
simony,  and  to  take  the  oath  of  allegiance  (q)  and  of  canonical 
obedience,  in  the  presence  of  the  bishop  by  whom  he  is  to  be 
instituted  or  collated,  or  his  commissary,  and  no  person  on  or 
as  a  consequence  of  being  presented,  instituted,  collated,  elected 
or  licensed  to  any  benefice,  perpetual  curacy,  lectureship  or 
preachership,  is  to  be  required  to  make  any  subscription  or 
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(i)  1  Burn  E.  L.  160  ;  and  see  such  cases  as  Willis  v.  Bishop  of  Oxford  (1877), 
2  P.  D.  192. 

(;')  Watson,  c.  12  ;  Gibs.  Cod.  836. 

(k)  Benefices  Act,  1898,  s.  6  (1). 

(I)  Sect.  6  (2)  ;  but  if  there  is  no  appeal  against  the  bishop's  refusal,  the  old  law 
appears  to  stand  that  a  clerical  patron  cannot  present  again  without  the  consent 
of  the  ordinary,  the  law  supposing  a  spiritual  person  to  be  capable  of  choosing  an 
able  clerk.  See  references  under  note  (j). 

(m)  Benefices  Act.  1898,  s.  2  (2),  and  Benefice  Rules,  1898,  rr.  11  and  12. 

(n)  Greenslade  v.  Dare  (1853),  17  Beav.  502. 

(o)  Co.  Litt.  344  a. 

(p)  Selden,  De  Dec.  86,  375,  383  ;  Burn  E.  L.,  8th  ed.,  164..  note. 

(q)  See  ante,  p.  11,  s.v.  "Ordination." 
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declaration  or  to  take  any  oath  other  than  as  above  men- 
tioned (r). 

The  oath  of  canonical  obedience  is  as  follows  : — "  I,  A.  B.,  do 
swear  that  I  will  perform  true  and  canonical  obedience  to  the 
bishop  of  C.,  and  his  successors,  in  all  things  lawful  and  honest ; 
so  help  me  God."  This  oath  is  not  prescribed  by  statute,  but 
is  a  requisite  of  the  ecclesiastical  law  (s),  and  its  taking  is 
expressly  reserved  by  the  Clerical  Subscription  Act,  1865  (r). 
It  does  not  mean  that  the  clergyman  will  obey  all  the  commands 
of  the  bishop  against  which  there  is  no  law,  but  that  he  will  obey 
all  such  commands  as  the  bishop  by  law  is  authorised  to 
impose  (t). 

The  declaration  of  assent  and  the  oath  of  allegiance  have 
already  been  dealt  with  (u),  and  the  declaration  against  simony 
is  set  out  in  the  next  section  (v). 

These  requisite  particulars  having  been  complied  with,  actual 
institution  or  collation,  as  the  case  may  be,  may  take  place. 
This  may  be  done  either  by  the  bishop  personally  or  by  his 
vicar-general,  chancellor  or  commissary,  to  whom  the  clerk  is 
sent  by  him  for  .that  purpose  (x}.  But  during  the  vacancy  of 
a  see  the  right  of  institution  belongs  to  the  guardian  of  the 
spiritualities.  And  while  any  diocese  or  inferior  jurisdiction 
is  being  visited,  the  right  belongs  to  the  visitor  (y). 

The  form  and  manner  of  institution  is  thus  ;  the  clerk  kneels 
before  the  ordinary  whilst  he  reads  the  words  of  the  institu- 
tion (z)  out  of  a  written  instrument,  drawn  up  for  this  purpose 
with  the  episcopal  seal  appendant  to  it,  which  the  clerk  holds  in 
his  hand  during  the  ceremony  (a). 

It  is  not  necessary  that  the  institution,  much  less  the  examina- 
tion and  admission,  should  be  made  by  the  ordinary  within  the 
diocese  where  the  church  is  ;  the  bishop  may  do  it  as  well  out  of 
his  diocese  as  within,  for  as  to  this  matter  it  is  not  local,  but 
follows  the  person  of  the  bishop  whithersoever  he  goes  (b). 

By  a  constitution  of  Archbishop  Langton,  no  prelate  shall 
extort  anything,  or  suffer  anything  to  be  extorted  by  his  officials 
or  archdeacons,  for  institution  or  putting  into  possession,  or  for 
any  writing  concerning  the  same  to  be  made  (c).  But  the 
ecclesiastical  fees  were  formerly  regulated  by  the  practice  and 
custom  of  every  diocese,  according  to  a  table  confirmed  by 

(r)  Clerical  Subscription  Act,  1865  (28  &  29  Viet.  c.  122),  ss.  5,  9,  11,  12. 

(s)  Cf.  Gibs.  Cod.  810  ;  Clarke,  Praxis,  tit.  xci. 

(t)  Long  v.  Bishop  of  Capetown  (1863),  1  Moo.,  P.  C.  (N.  S.)  411,  at  p.  465. 

(u)  See  ante,  p.  11,  s.v.  "  Ordination." 

(v)  At  p.  462.  A  false  declaration  against  simony  cannot  be  isolated  from  the 
charge  of  simony,  which  is  not  within  the  Clergy  Discipline  Act  of  1892,  and  so  be 
brought  within  the  scope  of  that  Act :  Beneficed  Clerk  v.  Lee,  [1897]  A.  C.  226,  save 
so  far  as  it  is  brought  within  its  scope  by  sect.  1  (5)  of  the  Benefices  Act,  1898. 

(x)  Johns.  79. 

(y)  Gibs.  Cod.  804. 

(z)  "  Instituo  tc  ad  tale  beneficium,  habere  curam  animarum,  et  accipe  curam  tuam 
et  meam." 

(a)  1  Inst.  344  a  ;  Johns.  74. 

(b)  Watson,  c.  15  ;  Degge,  p.  1,  c.  2. 

(c)  Lyndw.  137. 
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Archbishop  Whitgift,  and  as  is  directed  by  the  135th  Canon  (d). 
The  fees  payable  for  collation  or  institution  and  induction  are 
now  governed  by  the  scale  of  fees  fixed  and  approved  by  order 
of  the  Privy  Council  under  1  &  2  Viet.  c.  106,  and  30  &  31  Viet, 
c.  135,  which  fixes  a  sliding  scale  based  on  the  net  annual  value 
of  the  benefice,  rising  from  31.  to  8?.,  and  divisible  between  the 
chancellor,  the  archdeacon's  registrar,  the  bishop's  registrar 
and  the  bishop's  secretary  (e). 

A  distinct  and  particular  entry  of  institution  should  be  made 
in  the  public  register  of  the  ordinary,  and  this  entry  should 
contain  : — 

The  name  of  the  clerk  instituted. 

The  date  of  the  day  and  year  on  which  the  institution  took 
place. 

Whether  a  presentation  or  collation. 

If  the  former,  at  whose  presentation  the  clerk  was  instituted. 

If  the  latter,  then  whether  or  not  by  lapse  (/ ). 
After  institution  the  church  is  full,  and  plenarty  by  six  months 
is  pleadable  against  all  persons  but  the  King,  and  even  against 
him  when  he  claims  in  right  of  a  common  person.  But  by  colla- 
tion the  church  is  not  full,  nor  is  plenarty  by  collation  plead- 
able ;  but  the  right  patron  may  bring  his  writ  and  remove  the 
collatee  at  any  time,  unless  he  be  such  patron  as  has  also  a  right 
to  collate,  for  against  him  plenarty  by  collation  is  pleadable  ; 
and  the  reason  why  collation  does  not  make  plenarty  is,  that  then 
the  bishop  would  be  judge  in  his  own  cause,  to  the  great  pre- 
judice of  patrons  ;  and  therefore  the  bishop's  collation,  in  this 
respect,  is  interpreted  no  more  than  a  temporary  provision  for 
celebration  of  divine  service  until  the  patron  present  (g).  For 
collation  is  the  act  of  the  bishop  in  a  case  where  the  living  is 
in  his  own  gift,  and  is  a  term  which  represents  both  presentation 
and  admission  in  other  cases.  The  bishop  being  himself  the 
patron  does  not  present  to  himself,  neither  can  he  properly  be 
said  to  admit,  but  the  two  proceedings  are  described  by  the 
term  collation. 

A  church  being  full  by  institution,  if  a  second  institution  is 
granted  to  the  same  church,  this  is  called  a  superinstitution. 
And  superinstitution,  as  such,  is  properly  triable  in  the  ecclesi- 
astical court,  if  there  has  been  no  induction  upon  the  first 
institution,  but  not  otherwise  (h).  But  the  mode  of  trying  a 
title  by  superinstitution  is  liable  to  so  many  inconveniences,  that 
it  has  been  discouraged,  and  is  fallen  into  disuse. 

When  a  clerk  has  been  instituted  or  collated,  he  acquires  a  jus 
ad  rem,  and  he  can  enter  on  the  glebe  and  take  the  tithes  ;  but 
he  has  not  yet  (i)  so  full  a  right  in  them  as  would  enable  him  to 
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institution. 

Plenarty. 
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(d)  Burn  E.  L. 

(e)  St.  R.  &  O.,  1908,  No.  879. 

(/)  Gibs.  Cod.  813  ;    1  Burn  E.  L.  168. 

(g)  Watson,  c.  12  ;  Gibs.  Cod.  813  ;  1  Burn  E.  L.  171. 

(h)  Gibs.  Cod.  813. 

(i)  Until  induction,  by  which  he  acquires  jus  in  re  ;  see  post,  p.  467. 
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Cure  of  souls,  grant  or  sue  for  them  if  they  were  withheld  from  him  (j).  By 
institution,  also,  he  becomes  responsible  for  the  cure  of  souls 
committed  to  him  (k). 


SECTION  3. 
Of  Simoniacal  Presentations. 


Simony,  what       Simony  is  the  corrupt  presentation  of  any  one  to  an  ecclesi- 

^ is>  astical  benefice  for  gift,  money  or  reward  :    and  was  so  called 

from  the  resemblance  it  is  said  to  bear  to  the  sin  of  Simon 

Magus  (I)  ;    though  the  purchasing  of   holy  orders   seems  to 

approach  nearer  to  his  offence. 

Simony  by  the  canon  law  was  considered  as  a  very  grievous 
crime,  and  as  a  sort  of  heresy,  as  we  shall  hereafter  mention  ; 
and,  as  Lord  Coke  observes,  is  so  much  the  more  odious  because 
it  is  ever  accompanied  by  perjury,  for  the  presentee  is  sworn  to 
have  committed  no  simony.  And  it  should  be  here  observed, 
that  persons  guilty  of  simony  are  by  the  canonists  divided  into 
two  classes  :  1st,  Simoniaci — those  who  obtain  spiritual  prefer- 
ment by  corrupt  and  simoniacal  contracts  to  which  they  are 
privy  and  consenting  ;  and  2nd,  Simoniace  promoti — those 
who,  though  they  come  in  by  simony,  are  not  parties  or  privies 
to  it  (m). 

The  ecclesiastical  censures  by  which  this  crime  was  punishable 
were  not  found  to  be  efficient  to  prevent  the  notorious  practice 
of  it,  and  the  corrupt  patron  was  altogether  beyond  their 
influence.  A  statute  was  therefore  passed  in  the  31st  year  of 
Queen  Elizabeth  (n),  by  which  the  offence  of  simony,  in  the 
various  ways  in  which  it  might  be  committed,  was  defined  ;  and 
as  to  simoniacal  presentations  it  was  declared  (o)  that  if  any 
person  or  body  corporate,  &c.,  shall  or  do,  for  or  by  reason  of  any 
promise,  agreement,  grant,  bond,  covenant  or  other  assurance, 
or  for  money,  reward,  gift,  profit  or  benefit  whatsoever,  directly 
or  indirectly,  present  or  collate  any  person  to  any  benefice  with 
cure  of  souls,  dignity,  prebend  or  living  ecclesiastical  ;  or  give 
or  bestow  the  same  for  or  in  respect  of  any  such  corrupt  cause 
or  consideration  ;  such  presentation,  collation,  gift  and  bestow- 
ing, and  every  admission,  institution,  investiture  and  induction 
thereupon,  shall  be  utterly  void,  frustrate  and  of  none  effect  in 
law,  and  it  shall  be  lawful  for  the  Queen  to  present,  or  collate 
unto,  or  give  or  bestow  every  such  benefice,  dignity,  prebend  or 
living  ecclesiastical,  for  the  one  time  or  term  only.  And  that 
every  such  person  or  body  corporate,  &c.,  that  shall  give  or  take 
any  such  money,  reward,  gift  or  benefit,  directly  or  indirectly,  or 

( j)  Gibs.  Cod.  813. 

(k)  Johns.  74. 

(/)  Acts  viii.  18. 

(m)  Degge,  14 ;  God.  538. 

(n)  31  Eliz.  c.  6. 

(o)  Sect.  5. 
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law. 
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31  Eliz.  c.  6. 
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that  shall  make  any  such  promise,  grant,  bond,  covenant  or 
other  assurance,  shall  forfeit  and  lose  the  double  value  of  one 
year's  profit  of  every  such  benefice,  &c.  :  and  that  the  person 
so  corruptly  taking,  procuring,  seeking  or  accepting  any  such 
benefice,  dignity,  prebend  or  living,  shall  thereupon  be 
adjudged  a  disabled  person  in  law  to  enjoy  the  same  benefice, 
&c.  (p). 

But  if  the  presentee  dies  without  being  convicted  of  simony  in 
his  lifetime,  it  is  enacted  by  statute  1  W.  &  M.  c.  16,  that  the 
simoniacal  contract  shall  not  prejudice  any  other  innocent 
patron  or  presentee  on  pretence  of  lapse  to  the  Crown  or 
otherwise. 

In  addition  to  the  provisions  of  31  Eliz.  c.  6,  clergymen  are 
expressly  prohibited  by  13  Anne,  c.  11,  from  purchasing  for 
themselves  a  next  presentation  or  avoidance.  That  statute, 
reciting  that  some  of  the  clergy  have  procured  for  themselves 
preferments  by  buying  ecclesiastical  livings,  and  others  have 
been  thereby  discouraged,  enacts,  that  if  any  person  shall  for 
money,  reward,  gift,  profit  or  advantage,  or  for  any  promise, 
agreement,  grant,  bond,  covenant  or  other  assurance,  for  any 
money,  &c.,  take,  procure  or  accept  the  next  avoidance  of  or 
presentation  to  any  benefice,  dignity,  prebend  or  living  ecclesias- 
tical, and  shall  be  presented  or  collated  thereupon,  such  presen- 
tation or  collation  and  every  admission,  institution,  investiture 
and  induction  upon  the  same  shall  be  utterly  void  ;  and  such 
agreement  shall  be  deemed  a  simoniacal  contract,  and  the  Queen 
may  present  or  collate  unto,  or  give  and  bestow  such  benefice, 
&c.,  for  that  one  turn  only  :  and  the  person  so  corruptly 
taking,  &c.,  shall  thereupon  be  adjudged  disabled  to  have  the 
said  benefice,  &c.,  and  shall  also  be  subject  to  any  punishment 
prescribed  by  the  laws  ecclesiastical,  in  like  manner  as  if  such 
corrupt  agreement  had  been  made  after  such  benefice,  &c.,  had 
become  vacant. 

The  Benefices  Act,  1898  ((/),  while  not  dealing  with  simony 
eo  nomine,  declares  invalid  certain  transfers  and  agreements  in 
respect  of  rights  of  patronage  which  are  or  are  likely  to  be 
tainted  with  simony.  It  also  lays  down  the  form  of  the  declara- 
tion which  takes  the  place  of  the  "  declaration  against  simony  " 
in  the  Clerical  Subscription  Act,  1865  (r),  and  brings  certain 
offences  by  clergymen  in  these  respects  within  the  scope  of  the 
Clergy  Discipline  Act,  1892  («s). 

The  Act  provides  (t) — (1)  that  a  transfer  of  a  right  of 
patronage  of  a  benefice  shall  not  be  valid  unless  (a)  it  transfers 
the  whole  interest  of  the  transferor  in  the  right ;  (b)  more  than 
twelve  months  have  elapsed  since  the  last  institution  or  ad- 
mission, a  transfer  including  any  conveyance  or  assurance 
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(p)  31  Eliz.  c.  6,  s.  5. 
(q)  61  &  62  Viet.  c.  48. 
(r)  28  &  29  Viet.  c.  122. 
(*)  55  &  56  Viet.  c.  32. 
(/,)  Sect.  1. 
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passing  or  creating  any  legal  or  equitable  interest  inter  vivos 
and  any  agreement  for  any  such  conveyance,  but  not  including 
a  transmission  on  marriage,  death  or  bankruptcy,  or  otherwise 
by  operation  of  law,  or  the  mere  appointment  of  a  new  trustee  ; 
and  (2)  that  any  agreement  for  an  exercise  of  a  right  of  patronage 
of  a  benefice  in  favour  or  on  the  nomination  of  any  particular 
person  and  any  agreement  on  the  transfer  of  a  right  of  patronage 
of  a  benefice — 

(a)  for  the  retransfer  of  the  right,  or 

(b)  for  postponing  payment  of  any  part  of  the  consideration 

for  the  transfer  until  a  vacancy  or  for  more  than  three 
months,  or 

(c)  for  payment  of  interest  until  a  vacancy  or  for  more  than 

three  months,  or 

(d)  for  any  payment  in  respect  of  the  date  at  which  a  vacancy 

occurs,  or 

(e)  for  the  resignation  of  a  benefice  in  favour  of  any  person, 
shall  be  invalid. 

In  all  cases  the  settlor  in  a  family  settlement  may  reserve  a 
life  interest,  and  the  mortgagor  a  right  of  redemption. 

The  declaration  (u),  while  not  professing  to  define  simony, 
is  of  value  as  giving  in  effect  a  statutory  description  of  various 
kinds  of  simony.  It  is  as  follows  : — 

"I,  C.  D.,  hereby  solemnly  and  sincerely  declare  in  reference 
to  the  presentation  made  of  me  to  the  rectory  (or  vicarage,  &c.) 
of as  follows  : — 

"  (1)  I  have  not  received  the  presentation  of  the  said  rectory 
(or  vicarage,  &c.)  in  consideration  of  any  sum  of  money,  reward, 
gift,  profit  or  benefit  directly  or  indirectly  given  or  promised 
by  me,  or  by  any  person  to  my  knowledge  or  with  my  consent, 
to  any  person  whatsoever,  and  I  will  not  at  any  time  hereafter 
perform  or  satisfy  any  payment,  contract,  or  promise  made  in 
respect  of  that  presentation  by  any  person  without  my  know- 
ledge or  consent. 

"  (2)  I  have  not  entered,  nor,  to  the  best  of  my  knowledge 
and  belief,  has  any  person  entered,  into  any  bond,  covenant, 
or  other  assurance  or  engagement,  otherwise  than  as  allowed  by 
sections  one  and  two  of  the  Clergy  Resignation  Bonds  Act, 
1828,  that  I  should  at  any  time  resign  the  said  rectory  (or 
vicarage,  &c.)  (v). 

"  (3)  I  have  not  by  myself,  nor.  to  my  knowledge,  has  any 
person  on  my  behalf,  for  any  sum  of  money,  reward,  gift,  profit, 
or  advantage,  or  for  or  by  means  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurance  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever,  directly  or 
indirectly  procured  the  now  existing  avoidance  of  the  said 
rectory  (or  vicarage,  &c.). 


(u)  Sect.  1  (4)  and  schedule. 

(v)  As  to  resignation  bonds  and  their  bearing  on  simoniacal  presentations  see 
post,  p.  531,  a.v.  "  ^Resignation." 
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(4)  I  have  not,  with  respect  to  the  said  presentation,  been 
party  or  privy  to  any  agreement  which  is  invalid  under  section 
one,  sub-section  three,  of  the  Benefices  Act,  1898. 

"  Dated  this day  of " 

"C.  D." 

The  Act  constitutes  any  false  statement  in  the  declaration 
knowingly  made  a  misdemeanour  punishable  as  perjury, 
and  brings  the  action  of  any  clergyman  in  being  knowingly 
party  or  privy  to  any  transfer,  presentation,  or  agreement, 
invalid  under  sect.  1  of  the  Act,  and  the  commission  of  any 
breach  of  the  promissory  part  of  the  declaration,  within  the 
scope  of  sect.  2  of  the  Clergy  Discipline  Act,  1892  (x). 

The  above  being  the  statutory  provisions,  it  remains  to 
consider  the  cases,  and,  firstly,  such  as  deal  with  the  paying, 
promising  or  giving  of  any  money,  reward,  or  advantage,  directly 
or  indirectly,  such  as  is  covered  generally  by  the  declaration. 

If  the  party  or  parties  who  present  are  to  derive  any  benefit  what  con- 
whatever  from  the  presentee,  this  is  clearly  simoniacal ;    the  sideration  is 
extent  to  which  this  principle  has  been  applied  and  the  nature 
of  the  transactions  covered  and  the  evil  struck  at  are  illustrated 
in  the  following  cases. 

In  a  case  where  the  sole  question  was  whether  an  agreement  Cases. 
was  simoniacal  and  void  whereby  a  presentee  in  effect  gave  up 
his  claim  to  the  small  tithes  in  consideration  of  a  lesser  sum 
than  the  tithes  were  worth,  Lord  Ellenborough  held,  "  This, 
I  am  clearly  of  opinion,  was  simoniacal  :  if  a  presentee  do  but 
bargain  with  his  patron  to  forbear  any  suit  for  the  purpose  of 
trying  whether  or  not  by  law  he  be  entitled  to  small  tithes,  that 
is  an  agreement  for  a  benefit  within  the  statute,  and  amounts 
to  simony  "  (y). 

An  incumbent,  who  was  also  patron,  repaired  the  rectory 
house,  and,  with  the  sanction  of  the  bishop,  let  it  to  a  tenant  for 
a  certain  period.  Before  the  termination  of  the  tenancy,  the 
incumbent  resigned,  and  presented  another  clerk  on  the  agree- 
ment and  understanding  that  the  presentee  should  hand  over  to 
him  any  rent  which  he  should  receive  in  respect  of  the  said 
tenancy  between  the  date  of  presentation  and  the  termination 
of  the  tenancy.  The  agreement  was  held  to  be  simoniacal  and 
the  presentation  void  (z). 

If  a  patron  promises  a  clerk,  that  in  consideration  of  his 
marrying  his  daughter  or  kinswoman,  he  will  present  him  to  a 
living  when  void,  this  is  a  simoniacal  contract  (a).  But  where 
A.  covenanted  that  B.,  his  son,  should  marry  C.,  the  daughter  of 
D.,  in  consideration  of  which  D.  covenanted  to  advance  300L 
for  his  daughter's  portion,  and  A.  covenanted  to  settle  certain 
lands  on  his  son  and  his  son's  intended  wife,  and  there  were 
likewise  covenants  on  the  part  of  A.  for  the  value  of  the  lands 

(x)  Sect.  1  (4),  (5). 

(y)  E.  v.  Bishop  of  Oxford  (1806),  7  East,  600. 
(z)  Mouse  v.  Kittick  (1881),  50  L.  J.,  Q.  B.  300. 
(a)  Watson,  37  ;  Cruise,  Dig.  tit.  xxi.  c.  11. 


464  HOW   POSSESSION   OP   BENEFICE    IS    TO    BE    OBTAINED. 

and  for  quiet  enjoyment,  and  a  covenant  on  the  part  of  D.  to 
procure  a  certain  benefice  for  B.  on  the  next  avoidance,  it  was 
held,  that  this  was  not  a  corrupt  contract,  it  not  being  a  covenant 
in  consideration  of  the  marriage,  but  a  distinct  and  independent 
covenant,  without  any  apparent  consideration  (b). 

In  an  action  for  penalties  under  31  Eliz.  c.  6,  for  a  simoniacal 
contract  to  present,  the  declaration  alleged  a  contract  by  the 
clerk  to  buy  the  advowson  if  he  were  presented  to  the  living, 
and  a  presentation  in  pursuance  of  such  contract.  It  was  held 
that  the  proof  of  presentation  wras  essential  to  the  action,  and 
that  it  was  not  enough  to  show  that  the  defendant  prepared  a 
presentation  and  tendered  it  to  the  bishop's  secretary,  whict 
presentation  never  was  in  fact  used  or  acted  upon,  the  clerk 
having  been  afterwards  presented  upon  his  own  petition  as 
equitable  owner  of  the  advowson  (c). 

The  plaintiff,  incumbent  of  A.,  and  the  defendant,  incumbent 
of  B.,  with  the  consent  of  their  respective  patrons  and  diocesans, 
agreed  to  exchange  their  respective  benefices  without  any  pay- 
ment being  made  for  dilapidations  on  either  side.     It  was  held 
that  such  an  agreement  was  not  simoniacal,  there  being  no 
suggestion  of  fraud,  or  that  the  defendant  knew  of  the  inequality 
in  the  extent  of  the  dilapidations  as  between  the  two  benefices  (d). 
Simoniati  and       We  now  come  to  the  distinction  of  the  canon  law,  to  which 
simoniace         we  have  before  adverted,   between  simoniaci  and  simoniace 
promoti.          promoti  ;   and  in  either  case  it  appears  that  under  the  statute 
of  Elizabeth  (and  the  same  is  true  of  the  Benefices  Act,  1898) 
If  a  presentee  the  presentation  is  equally  simoniacal  and  void.     Thus  it  was 
be  innocently  resolved  by  all  the  judges  in  8  Jac.  I.  that  if  any  should  receive 
simoniaci  take  monev,  fee,  reward  or  other  profit  for  any  presentation 

vromotus,  the  ~        "  . ,  i  -,  •   ,    • 

presentation     to  a  benefice  with  cure,  although  in  truth  he  which  is  presented 

is  neverthe-      be  not  knowing  of  it,  yet  the  presentation,   admission  and 

less  void;         induction  are  void  by  the  express  words  of  the  statute  31  Eliz. 

c.  6,  and  the  King  shall  have  the  presentation  hdc  vice  ;  for  the 

statute  intends  to  inflict  punishment  upon  the  patron  as  upon 

the  author  of  this  corruption  by  the  loss  of  his  presentation, 

and  upon  the  incumbent  who  came  in  by  such  a  corrupt  patron 

by  the  loss  of  his  incumbency,  although  he  may  not  have  known 

but  such  pre-    of  it  ;   but  if  the  presentee  be  not  cognisant  of  the  corruption. 

sentee  does      then  he  shall  not  be  within  the  clause  of  disability  in  the  same 

not  incur  dis-      ,    ±    ,      /  \ 
ability  under     statute  (e). 

the  statute.  In  a  writ  of  error  to  reverse  a  judgment  whereby  the  King 
had  recovered  upon  a  title  of  simony,  which  was  that  a  friend 
of  the  clerk  had  agreed  to  give  a  sum  of  money  to  J.  S.,  who  was 
not  the  patron,  to  procure  the  clerk  to  be  presented  to  a  church, 
who  was  presented  accordingly,  it  was  assigned  for  error  that 
it  did  not  appear  that  either  patron  or  clerk  was  acquainted 
with  the  agreement ;  but  the  court  said  that  the  clerk  was 

(b)  Eyrie  v.  Manning  (1635),  Cro.  Car.  425. 

(c)  Greenwood  v.  Woodham  (1841),  2  Moo.  &  R.  363. 

(d)  Wright  v.  Davies  (1876),  1  C.  P.  D.  638. 

(e)  HutchinsorisCase  (1604),  12  Rep.  101  ;  Cruise,  Dig.  tit.  xxi.  c.  11. 
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simoniace  promotus.  And  it  was  said  that  Dr.  Duxon  had 
enjoyed  the  church  of  St.  Clement  above  twenty  years  by  such 
a  title  of  the  King's,  the  presentee  of  the  patron  being  ousted 
by  reason  of  a  friend  having  given  money  to  a  page  of  the  Earl 
of  Exeter  to  endeavour  to  procure  the  presentation,  and  neither 
the  Earl  nor  the  clerk  knew  anything  of  it  (/). 

But  though  the  statute  of  Elizabeth  may  thus  render  the 
title  of  a  clerk  simoniace  promotus  invalid,  and  it  may  conse- 
quently be  said  that  the  presentee  is  thereby  punished,  he  will  And  is 
not  be  liable  to  a  criminal  proceeding  by  articles  for  his  soul's  notliablet° 
health  ;    and  it  was  said  by  Sir  J.  Nicholl,  "  The  suit  in  this  n^ntTn  a 
form  ought  not  to  have  been  brought  against  the  defendant  ;  proceeding 
no  authority  can  be  found  which  establishes  such  a  principle  J^ca!  court*" 
that  in  a  criminal  suit  a  party  can  be  punished  for  a  crime  of 
wrhich  he  is  not  guilty  ;    nor  is  there  any  such  instance  since 
the  statute  of  Elizabeth  against  a  person  simoniace  promotus. 
.  .  .  Even  if  proved  to  have  been  simoniace  promotus,  he  has 
been  guilty  of  no  crime  for  which  this  court  could  punish  him, 
assuming  that  his  possession  were  invalid  under  the  statute  "  (g) ; 
and  this  principle  still  holds  (h). 

It  is  clear  from  the  older  statutes  and  confirmed  by  the  case 
set  out  above  (i)  that  the  mischief  of  simoniacal  presentation 
aimed  at  is  not  only  in  cases  where  the  presenter  or  presentee 
is  a  party  or  privy  to,  or  gives  or  takes  any  advantage  by,  the 
transaction,  but  covers  also  cases  where  the  party  or  parties 
concerned  on  either  side  are  strangers  to  the  presentation,  and 
the  Arrangement  is  come  to  without  the  knowledge  or  privity 
of,  and  without  any  consideration  moving  from  or  to,  the 
presenter  or  presentee  ;  and  this  is  also  indicated  by  the  wording 
of  the  declaration  in  the  Benefices  Act,  1898. 

The  second  kind  of  simoniacal  presentation  is  where  the  right  Sale  of  presen- 
to  present  is  sold  at  the  time  when  the  church  is  vacant :    and  tation  during 
this  was  also  held  to  be  void,  on  the  ground  of  the  public  utility,   simony!^  * 
and  the  better  to  guard  against  simony  (k). 

The  Benefices   Act,    1898  (I),  lays   down  certain  conditions 
which  are  necessary  in  order  to  effect  a  valid  transfer,  and 
thereby  deals  indirectly,  though  it  does  not  deal  specifically, 
with  simoniacal  transfers  or  presentations,  and  the  remarks  of 
Sir  Vicary  Gibbs,  C.J.,  in  Greenwood  v.  Bishop  of  London  (m), 
appear  to  be  mutatis  mutandis  equally  applicable  to  this  as  to 
the  earlier  statutes  : — "  The  statutes  against  simony  apply  only  Severability 
to  the  presentation  corruptly  procured  or  intended  to  be  pro-  pf  lesal  and 
cured  ;  and  the  offence  of  simony  at  the  common  law  (admitting  1  ega  par  ' 
it  to  have  been  an  offence)  can  be  carried  no  further.     The 

(/)  R.  v.  Trussel  (1667),  1  Sid.  329. 

(g)  Whish  and  Woollatt  v.  Hesse  (1831-2),  3  Hagg.  Eccl.  659. 
(h)  Cf.  Benefices  Act,  1898. 
(i)  It.  v.  Trussel,  supra. 

(k)  Bishop  of  Lincoln  v.  Wolferstan  (1764),  3  Burr.  1504,  at  p.  1512  ;  cf.  Stephens 
v.  Wall  (1567),  Dyer,  282  b. 
(Z)  Ante,  pp.  443,  462. 
(m)  (1814),  5  Taunt.  727. 
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Sale  in 
anticipation 
of  death. 


Effect  of 
Benefices 
Act,  1898. 


Usurped 
presentation. 


presentation  thus  corruptly  procured  or  trafficked  for  is  forfeited 
to  the  Crown,  and  certain  penalties  and  disabilities  are  inflicted 
on  the  offenders.  The  statutes  contain  no  express  provision 
for  avoiding  simoniacal  conveyances  ;  but  there  can  be  no 
doubt  that  the  conveyance,  even  of  an  advowson  in  fee,  which 
in  itself  is  legal,  if  it  be  made  for  the  purpose  of  carrying  a 
simoniacal  contract  into  execution,  is  void  as  to  so  much  as 
goes  to  effect  that  purpose  ;  and  if  the  sound  part  cannot  be 
separated  from  the  corrupt,  is  void  altogether.  It  is  not,  as  in 
the  case  of  usury  and  some  others,  avoided  by  the  positive  and 
inflexible  enactment  of  the  statute,  but  left  to  the  operation  of 
the  common  law,  which  will  reject  the  illegal  part  and  leave  the 
rest  untouched,  if  they  can  fairly  be  separated.  In  this  case 
the  conveyance  made  in  furtherance  of  the  simoniacal  stipula- 
tions has  been  treated  as  ineffectual,  but  the  remaining  interest 
which  passes  by  it  stands  clear  of  this  objection,  and  may,  as 
we  think,  be  fairly  separated  from  the  objectionable  part.  It 
is  true  that  by  the  contract  one  entire  consideration  is  to  be  paid 
for  the  whole  advowson,  and  we  cannot  say  how  much  should  be 
referred  to  the  legal  and  how  much  to  the  illegal  part  of  the  trans- 
action ;  but  we  are  sure  that  our  decision  supports  so  much  only 
of  the  conveyance  as  applies  to  the  legal  part :  the  rest  has  been 
dealt  with  as  illegal,  the  Crown  has  taken  the  forfeiture." 

It  has  been  held  that  the  sale  of  an  advowson  (n)  (or  under 
the  old  law  of  a  next  presentation  (o)  )  when  the  incumbent 
was  in  a  dying  state — and  this  to  the  knowledge  of  the  parties — 
did  not  thereby  render  the  next  presentation  simoniacal.  The 
sale  of  a  next  presentation  is  now,  however,  in  effect  rendered 
illegal  by  the  provision  of  the  Benefices  Act,  1898  (p),  that  the 
transfer  must  include  the  whole  interest  of  the  transferor,  and 
though  the  decision  quoted  is  still  law  as  regards  the  sale  of  an 
advowson  in  such  circumstances,  the  Act  of  1898  (q]  gives  the 
bishop  power  to  refuse  to  institute  or  admit  the  presentee,  if 
at  the  date  of  the  vacancy  not  more  than  one  year  has  elapsed 
since  a  transfer,  unless  it  be  proved  that  the  transfer  was  not 
effected  in  view  of  the  probability  of  a  vacancy  within  such 
year.  The  onus  is  therefore  thrown  on  the  transferee  and  his 
nominee,  and  in  case  of  a  refusal  it  appears  to  be  open  to  the 
transferee  to  make  a  new  presentation  until  he  can  satisfy  the 
bishop.  Where  a  presentation  has  been  made  by  a  person 
usurping  the  right  of  patronage  the  church  cannot  be  said  to  be 
full  of  the  incumbent  by  usurpation,  for  it  was  said,  if  the 
church  should  be  said  to  be  full  upon  an  usurpation,  that  this 


(n)  Barrett  v.  Glubb  (1775),  2  W.  Black.  1052. 

(o)  Fox  v.  Bishop  of  Chester  (1829),  6  Bing.  1. 

(p)  Sect.  1(1),  and  cf.  sect.  1  (3).  It  is  not  clear  what  is  the  position  under  this 
Act  in  the  case  of  the  sale  of  an  advowson  during  a  vacancy.  The  sale  of  the 
next  presentation  being  illegal,  it  has  been  suggested  that  this  is  disannexed 
and  remains  with  the  vendor,  who  can  present  (cf.  Alston  v.  Atlay  (1836),  7 
A.  &  E.  289,  305  ;  Mirehou.se  v.  Eennell  (1833),  7  Bli.  (N.  S.)  241,  at  pp.  250,  318), 
and  that  the  Act  must  be  taken  to  mean  the  whole  transferable  interest. 

(q)  Sect.  2  (1). 
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would  be  a  means  to  elude  the  statute  (of  Elizabeth)  (r). 
Similarly,  if  an  incumbent  is  instituted  to  a  second  living, 
which  vacates  the  first,  the  church  is  considered  vacant  as  from 
the  time  of  institution  (s). 

It  has  been  doubted  whether  the  purchase  of  an  advowson  in 
fee  by  a  clergyman,  and  a  presentation  of  himself  upon  the 
death  of  the  incumbent,  be  within  the  statute  of  Anne.  This 
has  been  decided  in  the  negative.  The  purchaser  of  an  estate 
for  life  in  an  advowson  presented  himself  on  the  next  vacancy, 
and  the  presentation  was  held  good,  the  purchase  being  that 
of  an  advowson  and  not  of  a  next  presentation.  The  contract, 
therefore,  was  held  not  to  be  simoniacal  within  the  statute 
13  Anne,  c.  11  (t). 

No  contract  or  agreement  or  arrangement  under  any  of  the 
provisions  of  the  Church  Building  Acts  and  New  Parishes  Acts, 
relative  to  the  exercise  by,  or  the  vesting  in,  or  the  assignment 
to  any  body  or  person,  of  the  right  of  patronage  of  or  presenta- 
tion to  any  church  or  chapel,  in  consideration  of  such  body  or 
person  erecting  or  enlarging,  or  contributing  towards  or  pro- 
curing, or  agreeing  to  procure,  the  erecting  or  enlarging  of  such 
church,  or  permanently  endowing  or  contributing  towards,  or 
procuring  or  agreeing  to  procure,  the  permanent  endowment 
of  such  church,  or  of  its  incumbent  or  minister,  is  to  be  deemed 
corrupt  or  simoniacal  (u). 

Every  instrument  whereby  any  declaration  or  assignment  or 
other  disposition  of  any  right  of  patronage  or  of  presentation  to 
any  church  or  chapel,  has  already  been  or  shall  be  made  under 
any  of  the  provisions  of  the  Church  Building  Acts  and  New 
Parishes  Acts,  or  in  pursuance  of  any  contract  or  agreement  for 
the  purposes  aforesaid,  is  deemed  to  have  been  and  to  be  good. 
Every  presentation,  institution,  or  induction,  in  pursuance  of 
such  instrument,  or  of  any  such  contract,  agreement,  or  arrange- 
ment, is  to  be  deemed  good,  and  no  penalty  under  either  the 
canon  law  or  the  common  or  statute  law  is  thereby  to  be 
incurred  (x). 


Institution  to 
second  living. 


A  clergyman 
may  pur- 
chase for 
himself  an 
advowson  in 
fee,  and  be 
presented 
upon  the  next 
vacancy. 


New  Parishes 
Acts  and 
Church  Build- 
ing Acts 
Amendment 
Act,  1869. 


Penalties 

against 
simony  not 
to  attach 
to  certain 
assignments 
of  patronage. 


SECTION  4. 


Of  Induction  and  the  Requisites  thereafter. 

We  speak  of  induction  under  a  separate  head,  since  it  is  Induction, 
entirely  of  a  different  nature  from  those  other  steps  which  we 
have  mentioned,  by  means  of  which  the  incumbent  obtains  full 
possession  of  his  benefice. 

Formerly  it  was  considered  that  no  person  could  have  full  Origin  of. 
possession  of  a  corporeal  hereditament  without  some  act  of  this 

(r)  Walker  v.  Earner  sly  (1683),  Skin.  90. 

(s)  Cf.  Bishop  of  Lincoln  v.  Wolferstan  (1764),  3  Burr.  1504,  at  p.  1512. 
(*)  Walsh  v.  Bishop  of  Lincoln  (1875),  L.  R.,  10  C.  P.  518  ;    cf.  Lowe  v.  Bishop  of 
Chester  (1883),  10  Q.  B.  D.  407. 
(u)  32  &  33  Viet.  c.  94,  s.  12. 
(x)  Sect.  13. 
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Investitures 
were  the  im- 
mediate origin 
of  induction. 


Induction 
gives  com- 
plete posses- 
sion of  the 
temporalities, 
and  jus  ad 


Effect  of. 


How  triable. 


nature.  Investitures,  in  their  origin,  were  probably  intended 
to  demonstrate,  in  conquered  countries,  the  actual  possession 
of  the  lord  ;  and  that  there  was  not  granted  a  bare  litigious 
right,  which  the  soldier  was  ill  qualified  to  prosecute,  but  a 
peaceable  and  firm  possession.  Afterwards  they  were  retained 
as  a  public  and  notorious  act,  that  the  country  might  take 
notice  of  and  testify  the  transfer  of  the  estate,  and  that  such 
as  claimed  title  by  other  means  might  know  against  whom  to 
bring  their  actions.  And  at  this  day,  in  ecclesiastical  promo- 
tions, where  the  freehold  passes  to  the  person  promoted, 
possession  is  required  to  vest  the  property  completely  in  the 
new  proprietor,  possession  being  given  in  dignities  by  instal- 
ment, and  in  rectories  and  vicarages  by  induction,  without 
which  no  temporal  rights  accrue  to  the  minister,  though  every 
ecclesiastical  power  is  vested  in  him  by  institution  (y). 

Induction  is,  therefore,  the  investiture  of  the  temporal  part 
of  the  benefice,  and  when  a  clerk  is  thus  presented,  instituted, 
and  inducted  into  a  rectory,  he  is  then,  and  not  before,  in  full 
and  complete  possession,  and  is  called  in  law  persona  im- 
personata,  parson  imparsonee,  for  as  by  institution  or  collation 
the  spiritual  care  of  the  parish  and  the  cure  of  souls  are  com- 
mitted to  him,  so  by  induction  are  committed  to  him  the 
temporalities  of  the  church,  and  actual  possession  of  the  church 
and  glebe  (z).  By  institution,  also,  we  have  already  seen  that 
he  had  acquired  jus  ad  rem,  or  inchoate  and  imperfect  right  to 
the  temporalities,  so  that  though  he  had  a  right  to  take  the 
tithes,  &c.,  he  had  no  right  to  sue  for  them  ;  by  induction  he 
acquires  jus  in  re,  or  complete  and  full  right,  so  that  he  would 
have  a  right  to  take  the  tithes,  &c.,  and  to  sue  for  them  if 
withheld  ;  and  he  has  now  the  real  possession  of  the  church, 
with  all  the  rights,  profits,  and  appurtenances  thereto  belong- 
ing (a).  By  induction  the  parson  is  put  in  possession  of  a  part 
for  the  whole,  and  may  therefore  maintain  an  action  for  a 
trespass  on  the  glebe  land,  though  he  had  not  taken  actual 
possession  of  it  (6). 

Where  the  party  inducted  has  a  former  benefice,  the  avoidance 
of  it  does  not  take  place  until  the  induction  to  the  second,  so 
that  lapse  does  not  accrue  until  after  that  time,  yet  the  patron  of 
the  former  benefice  may,  if  he  pleases,  present  upon  the  institu- 
tion of  the  clerk  to  the  second  benefice,  and  before  his  induction, 
and  such  presentation  would  be  good  (c). 

Although  a  suit  in  the  ecclesiastical  court  is  proper  to  try  the 
validity  of  the  parson's  institution,  yet  if  the  parson  has  been 
inducted,  a  prohibition  would  be  granted,  for  by  induction  the 

E  arson  has  the  church  as  a  lay  fee,  and  therefore  the  common 
iw  should  be  preferred  to  the  spiritual  law,  and  shall  draw  the 
trial  of  the  whole  to  it.     If  there  be  a  suit  in  the  spiritual  court 

(y)  2  Black.  Com.  311  et  seq. 

(z)  Wilson  v.  M'Math  (1819),  3  Phill.  67. 

(a)  Gibs.  Cod.  814;  1  Burn  E.  L   176. 

(6)  Bulwer  v.  Bulwtr  (1819),  2  B.  &  A.  470. 

(c)  Wolferstan  v.  Bishop  of  Lincoln  (et  e  contra]  (1763),  2  Wils.  174;  3  Burr.  1504. 
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before  induction  to  repeal  the  institution,  no  prohibition  will  be 
granted  ;  but  induction,  though  it  be  after  utterly  void,  yet, 
inasmuch  as  it  is  a  temporal  thing,  cannot  be  frustrated  by  the 
spiritual  court.  So,  if  the  question  be  parson  or  not  parson, 
which  comprehends  induction,  it  is  only  triable  by  the  common 
law  (d). 

The  induction  is  in  pursuance  of  a  written  mandate  from  the 
ordinary  (e),  and  the  archdeacon  is  the  person  who,  of  common 
right,  has  power  to  induct,  but  others  may  make  inductions 
by  prescription,  as  the  deans  and  chapters  of  St.  Paul's  and 
Lichfield.  The  archdeacon  usually  issues  a  precept  to  other 
clergymen  to  perform  the  induction  for  him  ;  and  if  he  make  a 
general  mandate  to  all  parsons,  vicars,  &c.,  within  the  arch- 
deaconry, and  a  minister  not  resident  within  the  archdeaconry 
make  the  induction,  yet  it  is  good  (/).  And  if  the  archdeacon 
refuse  to  induct  after  institution,  an  action  on  the  case  will  lie 
against  him,  because  it  is  a  temporal  act.  And  a  mandamus  will 
be  granted  to  compel  him  ;  nevertheless  such  refusal  is  also 
punishable  by  ecclesiastical  censures  (g). 

If  a  church  is  exempt  from  archidiaconal  jurisdiction,  as 
many  churches  are,  then  the  mandate  is  to  be  directed  to  the 
chancellor  or  commissary  :  if  a  peculiar,  then  to  the  judge  of 
the  peculiar.  When  an  Archbishop  collates  by  lapse,  or  when 
a  see  is  vacant,  the  mandate  goes  not  to  the  officer  of  the  Arch- 
bishop, but  to  the  officer  of  the  bishop  (h). 

If  a  bishop  die  or  is  removed  after  institution,  but  before 
induction  is  complete,  the  Archbishop  may  grant  a  mandate  of 
induction,  the  Archbishop  being  guardian  of  the  temporalities 
sede  vacante  ;  so,  also,  if  the  authority  of  the  bishop  be  sus- 
pended, as  by  visitation,  or  if  such  mandate  be  not  executed 
till  after  a  new  bishop  has  been  confirmed,  who  then  has  power 
himself  to  execute  it,  yet  it  is  not  void,  although  it  may  be 
voidable  (h). 

The  King's  grantee  of  a  free  chapel  is  to  be  put  into  possession 
by  the  sheriff  of  the  county,  and  not  by  the  ordinary.  In  some 
places  a  prebendary  shall  have  possession  without  induction,  as 
at  Westminster,  where  the  King  makes  his  collation  by  letters 
patent,  and  thereupon  the  party  enters  without  induction. 
Sometimes  the  bishop  makes  induction,  and  sometimes  others, 
according  to  the  usage  of  the  place.  The  possession  of  sinecures 
is  to  be  obtained  in  the  same  manner  as  other  benefices  (i). 

After  institution  the  bishop  issues  his  mandate,  usually 
directed  to  the  archdeacon,  or,  as  it  may  be,  to  other  persons 
having  power  to  induct,  directing  them  to  induct  the  clerk  who 
has  been  instituted  ;  and  the  clergyman  having  obtained  this 

(d)  Gibs.  Cod.  815  ;  2  Roll.  Abr.  294. 

(e)  Johns.  81. 

(/)  Rogers  E.  L.  Incumbent  ;  God.  278  ;  Gibs.  Cod.  860. 
(g)  Gibs.  Cod.  815  ;  Sharrockv.  Bourchier  (1664),  T.  Raym.  88. 
(h)  1  Burn  E.  L.  172. 

(i)  Watson,  c.  15  ;  God.  279  ;  Gibs.  Cod.  860  ;  Rogers  E.  L.  Incumbent. 
Sinecure  rectories  have  been  suppressed  :  3  &  4  Viet.  c.  113,  s.  48. 
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Mode  of  in- 
duction. 


Obstruction 
to  induction. 

Acts  to  be 
done  after 
induction. 


Declaration 
of  assent. 

"  Reading  in. 


mandate  of  induction,  is  to  take  it  to  the  proper  office,  for  the 
purpose  of  procuring  the  archdeacon's  mandate,  directed  to  all 
and  singular  rectors,  vicars,  &c.,  in  order  to  obtain  induction. 
But  if  the  bishop's  mandate  is  directed  in  general  to  all  and 
singular  rectors,  vicars,  &c.,  any  clergyman  in  the  diocese  may 
induct  by  virtue  of  that  mandate  without  any  application  to 
the  archdeacon's  office  (k). 

The  person  empowered  to  induct,  taking  the  hand  of  the 
person  to  be  inducted,  lays  it  on  the  key  of  the  church  in  the 
church  door,  or  on  the  ring  of  the  door  (or  if  the  church  be 
ruinated,  it  is  done  by  laying  his  hand  on  the  wall  or  the  fence 
of  the  churchyard),  saying,  "  By  virtue  of  this  mandate,  I 
induct  you  into  the  real,  actual,  and  corporal  possession  of  the 

church  of ,  with  all  its  fruits,  members,  and  appurtenances.'* 

He  then  opens  the  door,  and  puts  the  new  incumbent  into 
possession  of  the  church,  who,  when  he  has  tolled  the  bell, 
comes  forth,  and  the  inductor  indorses  and  signs  a  certificate  of 
such  induction  on  the  mandate,  attested  by  those  who  witnessed 
the  same  (I).  And  this  is  said  by  Blackstone  to  be  a  form 
required  by  law,  with  intent  to  give  all  the  parishioners  due 
notice  and  sufficient  certainty  of  their  new  minister,  to  whom 
their  tithes  are  to  be  paid  (m). 

In  the  case  of  obstruction  to  induction,  the  proper  remedy  is 
by  injunction  to  restrain  all  interference  therewith  (ri). 

Although  the  clerk  inducted  thereupon  becomes  a  complete 
incumbent,  and  has  full  possession  of  the  temporalities  as  well 
as  the  spiritualities  of  his  benefice,  there  are  yet  some  further 
acts  which  the  law  requires  him  to  perform,  and  to  the  non- 
performance  of  which  penalties  are  attached. 

Every  person  instituted  or  collated  to  any  benefice  with  cure 
of  souls  or  licensed  to  a  perpetual  curacy  shall,  on  the  first 
Lord's  day  on  which  he  officiates,  or  on  such  other  Lord's  day 
as  the  ordinary  may  appoint  and  allow,  publicly  and  openly, 
in  the  presence  of  the  congregation  there  assembled,  read  the 
Thirty-nine  Articles  of  religion,  and  immediately  after  reading 
the  same  make  the  declaration  of  assent  (o),  adding  after  the 
words  "  articles  of  religion  "  in  the  declaration,  the  words 
"  which  I  have  now  read  before  you  "  (p).  And  if  any  person  so 
instituted,  collated,  or  licensed,  wilfully  fails  to  comply  with 
this  provision,  he  shall  absolutely  forfeit  his  benefice  or  perpetual 
curacy  ;  but  no  title  to  present  by  lapse  shall  accrue  until  the 
ordinary  has  given  six  months'  notice  to  the  patron  (p). 

The  making  of  this  declaration  (commonly  known  as  "  read- 
ing in  ")  is  obligatory  in  all  cases,  though  the  forfeit  does  not 
arise  save  in  the  case  of  wilful  failure  ;  and  as  in  the  case  of  the 


(k)  Hodgson,  Instructions,  p.  30  ;  and  1  Black.  Com.  391. 
(/)  Cruise,  Dig.  tit.  xxi.  c.  2  ;    Hodgson,  Instructions,  30. 
somewhat  in  different  dioceses. 
(m)  1  Black.  Com.  391. 
( n)  In  re  Jenkins  (1868),  L.  R.,  2  P.  C.  258. 
(o)  Clerical  Subscription  Act,  1865  (28  &  29  Viet.  c.  122),  s.  1. 
(p)  Sect.  7. 


The  form  varies 
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other  requisites  to  be  observed  on  admission  and  institution 

some  entry  or  certificate  is  required  to  be  made  in  order  that 

the  evidence  may  be  preserved,  so  it  is  prudent  and  customary  Record  of. 

for  the  incumbent  to  obtain  similar  evidence  that  he  has  duly 

"  read  himself  in  "  in  case  his  title  should  be  disputed  in  any 

action  brought  by  him.     This  is  commonly  done  by  obtaining 

the  signature  of  the  churchwardens  or  other  inhabitants  of  the 

parish  to  the  printed  form  of  certificate  usually  supplied  by  the 

bishop's  secretary  at  the  time  of  institution  or  collation  (q). 

It  was  formerly  doubted  (r)  whether  it  was  not  necessary  for  How  far  title 
the  incumbent,  in  actions  brought  by  him,  to  prove  his  title  by  requires  to  be 
showing  that  he  had  been  lawfully  admitted,  instituted  and   actions"* 
indue  ted  9  and  that  he  had  performed  all  the  requisites  after 
induction.     It  is  now  settled  law  that  an  incumbent  need  not 
prove  these  things,  as  the  presumption  always  is  that  every 
man  conforms  to  the  law,  and  only  in  cases  where  evidence  is 
given  which  tends  to  show  that  any  of  the  requisites  have  been 
omitted  is  the  presumption  destroyed,  and  the  incumbent  put 
on  proof  of  his  having  performed  the  requisites  (s). 


SECTION  5. 
Of  Lapse. 

The  present  branch  of  our  treatise  would  appear  to  be  incom-  An  incident 
plete,  if  we  omitted  to  mention  the  subject  of  lapse,  yet  it  is  one  io  the  risht  of 
which  concerns  the  clergyman  indirectly  only,  being  an  incident 
to  the  right  of  advowson  and  presentation,  in  which  the  patron 
is  more  directly  interested  ;  for  it  is  a  manner  in  which  his  right 
becomes  forfeited  before  it  has  been  exercised,   and,   conse- 
quently, before  the  right  of  advowson  has  become  connected 
with  the  rights  and  laws  of  the  clergy. 

Lapse  has  been  called  a  slip  or  omission  of  the  patron  to  Meaning  of 
present  to  a  church  within  a  certain  time  (t)  ±   the  word  may,  the  word- 
perhaps,  more  properly  be  defined  as  the  lapse  or  devolution  to 
another  of  a  right  which  the  proper  party  has  neglected  to 
exercise  ;  but  whether  it  mean  the  slip  of  the  patron,  or  the  act 
of  devolution,  it  is  a  forfeiture  whereby  the  right  of  immediate  Definition  of. 
presentation  to  a  church  accrues  to  the  ordinary  by  neglect  of 
the  patron  to  present  ;   to  the  Metropolitan,  by  neglect  of  the 
ordinary  ;    and  to  the  King,  by  neglect  of  the  Metropolitan. 

(q)  See  Hodgson,  Instructions  ;  Watson,  167.  The  certificate  deposes  to  the 
induction,  sets  out  the  letters  of  induction,  and  states  that  the  inducted  person 
publicly  read  the  Thirty -nine  Articles  and  made  the  declaration  of  assent  (which  is 
set  out)  in  the  church.  For  the  form  of  the  declaration  of  assent  vide  ante,  p.  11, 
s.v.  "  Ordination." 

(r)  Cf.  Stevens  v.  Faucon  (1633),  Cro.  Car.  379  ;  Dryden  v.  Yates  (1640),  Cro.  Car. 
585  ;  Woodcock  v.  Smith  (1718),  Bunb.  25,  quoted  1  Burn  E.  L.  181  ;  Chapman  v. 
Beard  (1806),  3  Anst.  942. 

(s)  Powell  v.  Milhurn  (1772),  3  Wils.  355,  at  p.  366  ;  1  Burn  E.  L.  181. 

(0  God.  242. 
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For  it  being  for  the  interest  of  religion,  and  the  good  of  the 
public,  that  the  church  should  be  provided  with  an  officiating 
minister,  the  law  has  given  this  right  of  lapse,  in  order  to 
quicken  the  patron,  who  might  otherwise,  by  suffering  the 
church  to  remain  vacant,  avoid  paying  his  ecclesiastical  dues, 
and  frustrate  the  pious  intentions  of  his  ancestors  (u).  This 
right  of  lapse  was  first  established  about  the  time  (though  not 
by  the  authority)  of  the  council  of  Lateran,  which  was  in  the 
reign  of  our  Henry  II.,  when  the  bishops  first  began  to  exercise 
universally  the  right  of  institution  to  churches  (x). 

The  term  or  space  within  which  the  title  to  present  by  lapse 
accrues  from  the  one  to  the  other  successively  is  six  months  ; 
and  as  the  computation  of  time  concerns  the  church,  it  is  made 
according  to  the  rules  of  the  canon  law,  that  is,  by  the  calendar, 
for  one  half-year,  not  counting  twenty-eight  days  to  the  month  : 
and  the  day  on  which  the  church  becomes  void  is  not  to  be 
reckoned  in  the  account  (y). 

If  the  bishop  be  both  patron  and  ordinary,  he  shall  not  have  a 
double  time  allowed  him  to  collate  in  ;  for  the  forfeiture  accrues 
by  law,  whenever  the  negligence  has  continued  six  months  in 
the  same  person  (z).  And  also  if  the  bishop  doth  not  collate 
his  own  clerk  immediately  to  the  living,  and  the  patron  presents, 
though  after  the  six  months  are  elapsed,  yet  his  presentation  is 
good,  and  the  bishop  is  bound  to  institute  the  patron's  clerk. 
For  as  the  law  only  gives  the  bishop  this  title  by  lapse,  to 
punish  the  patron's  negligence,  there  is  no  reason  that,  if  the 
bishop  himself  be  guilty  of  equal  or  greater  negligence,  the 
patron  should  be  deprived  of  his  turn  (a). 

But  if  the  ordinary  or  Metropolitan  has  actually  collated  his 
clerk  to  the  lapsed  benefice,  while  the  turn  was  respectively 
theirs,  although  the  clerk  be  not  inducted,  and  so  the  church 
be  not  completely  full,  it  is  a  sufficient  bar  to  the  patron's 
presentment  (b). 

If  the  bishop  suffer  the  presentation  to  lapse  to  the  Metro- 
politan, the  patron  also  has  the  same  advantage,  if  he  presents 
before  the  Archbishop  has  filled  up  the  benefice,  and  that  for 
the  same  reason.  Yet  the  ordinary  cannot,  after  lapse  to  the 
Metropolitan,  collate  his  own  clerk  to  the  prejudice  of  the 
Archbishop  ;  for  he  had  no  permanent  right  and  interest  in  the 
advowson  as  the  patron  had,  but  merely  a  temporary  one, 
which,  having  neglected  to  make  use  of  during  the  time,  he 
cannot  afterwards  retrieve  (c). 


(u)  Cruise,  Dig.  tit.  xxi.  c.  11.  As  to  forfeiture  in  the  case  of  simoniacal  pre- 
sentations see  ante,  p.  460. 

(x)  2  Burn,  E.  L.  355. 

(y)  Gibs.  Cod.  768  ;  2  List.  361  ;  Cruise,  Dig.  tit.  xxi.  c.  11. 

(z)  Watson,  c.  12  ;  Gibs.  Cod.  796.  The  month's  notice  required  to  be  given  by 
the  bishop  to  the  churchwardens  before  collation  is  not  to  be  taken  into  account : 
Benefices  Act,  1898,  s.  2  (2),  s.  5. 

(a)  2  Inst.  273  ;  Cruise,  Dig.  tit.  xxi.  c.  11. 

(b)  Watson,  c.  12. 

(c)  Ibid. ;  2  Black.  Com.  276. 
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It  follows,  therefore,  that  lapse  is  not  an  absolute  forfeiture  of 
the  patron's  right,  but  that  another  person  thereby  acquires  a 
right,  which  is  yet  not  wholly  lost  to  the  patron  ;  the  forfeiture 
is  not  absolute,  until  that  right  has  been  actually  exercised  by 
the  ordinary  or  Metropolitan. 

But  if  a  presentation  lapses  to  the  King,  prerogative  here  Lapse  to  the 
intervenes  and  makes  a  difference  ;  and  the  patron  shall  never  King- 
recover  his  right,  till  the  King  has  satisfied  his  turn  by  presenta- 
tion :  for  "  nullum  tempus  occurrit  regi"  And,  therefore,  it 
may  seem  as  if  the  church  might  continue  void  for  ever,  unless 
the  King  shall  be  pleased  to  present,  and  a  patron  thereby  be 
absolutely  defeated  of  his  advowson.  But  to  prevent  this 
inconvenience,  the  law  has  lodged  a  power  in  the  patron's 
hands  of,  as  it  were,  compelling  the  King  to  present.  For  if, 
during  the  delay  of  the  Crown,  the  patron  himself  presents,  and 
his  clerk  is  instituted,  the  King,  indeed,  by  presenting  another, 
may  turn  out  the  patron's  clerk  ;  or,  after  induction,  may 
remove  him  by  quare  impedit ;  but  if  he  does  not,  and  the 
patron's  clerk  dies  incumbent,  or  is  canonically  deprived,  the 
King  hath  lost  his  right,  which  was  only  to  the  next  or  first 
presentation  (d). 

But  where  the  presentation  has  lapsed  to  the  Crown,  and  the 
patron  presents  a  clerk  to  the  bishop,  the  latter  cannot  set  up 
the  title  of  the  Crown  as  a  ground  for  refusing  to  institute  the 
patron's  clerk  ;  or,  as  it  is  said,  it  is  not  competent  for  the 
bishop  to  counterplead  the  title  of  the  plaintiff  by  setting  up 
the  title  of  the  Crown  (e). 

If  title  by  lapse  accrue  to  a  bishop,  and  he  die,  or  is  trans-  Bishop  dying 
lated,  or  deprived  before  he  takes  the  benefit  of  it,  the  devolu-  after  title  b7 
tion  is  to  the  Metropolitan  as  the  guardian  of  the  spiritualities,  toPhirn°CrUeS 
as  this  is  not  an  interest,  but  a  personal  trust. 

It  is  said  to  be  doubtful  whether  the  devolution  be  to  the 
Metropolitan  or  to  the  King  in  case  of  benefices  belonging  to 
the  see  ;  but  it  seems  the  presentation  in  such  a  case  belongs 
to  the  King. 

Title  by  lapse  can  never  accrue  to  the  Metropolitan  or  to  the  Lapse  must 
King,   unless   it   has   previously   accrued   to   the   immediate    ^fiJ^™6  to 
ordinary,  even  though  the  lapse  be  lost  by  default  of  the    diate  ordi- 
ordinary,  as  for  the  want  of  giving  notice  or  the  like  (/).  nary. 

Thus  far  the  law  of  lapse  appears  to  be  very  clear  ;   and  few  From  what 
questions  appear  to  have  arisen  on  it.     It  may  be  more  difficult  ^me^he  six+ 
in  each  case  to  determine  from  what  time  the  six  months  after 
which  the  lapse  takes  place  are  to  be  computed. 

The  rule  of  the  canon  law  in  all  cases  is,  that  the  six  months   From  time  of 
should  be  reckoned,  not  from  the  time  of  the  avoidance,  but 
from  the  time  when  the  patron  had  notice  of  the  avoidance. 
As  if  the  incumbent  dies  beyond  sea,  the  six  months  shall  not 
be  counted  from  the  time  of  his  death,  but  from  the  time  of  the 


patron's 

knowledge 

thereof. 


(d)  2  Black.  Com.  276. 

(e)  Storie  v.  Bishop  of  Winchester  (1850),  9  C.  B.  62,  17  C.  B.  653. 
(/)  2  Burn  E.  L.  358  ;  Gibs.  Cod.  769. 
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Period  how 
reckoned 
under 
Benefices 
Act,  1898. 


Cases  in 
which  the 
patron  must 
take  notice 
of  the  avoid- 
ance at  his 
peril. 


patron's  knowledge  thereof  (g).  And  so  it  is  said  that  it  was. 
adjudged  upon  a  writ  in  the  reign  of  Edward  the  Second  ;  and 
Watson  says,  "  It  has  been  holden  that  the  six  months  for  lapse 
on  an  avoidance  shall  not  be  accounted,  but  from  the  time  the 
patron  could  reasonably  be  supposed  to  have  notice  of  the 
incumbent's  death,  especially  if  the  patron  or  incumbent  should 
happen  to  be  beyond  the  seas,  or  in  some  remote  country  within 
the  realm  at  the  time  of  such  avoidance  "  ;  but  by  the  common 
law  of  England,  the  six  months  he  supposes  are  to  be  accounted 
from  the  time  of  the  death  of  the  last  incumbent  (h). 

It  has  been  said  that  the  law,  as  now  understood,  seems  to 
be,  that  where  the  avoidance  is  occasioned  by  the  act  of  God, 
as  in  case  of  death,  or  by  the  act  of  the  incumbent  himself,  as 
in  the  case  of  cession,  no  notice  need  be  given  ;  but  the  patron 
is  bound  to  take  notice  of  it,  and  so  time  runs  from  the  time  of 
the  death  or  cession  (i).  It  is  presumed,  however,  that  this 
statement  must  still  admit  of  the  exception  or  qualification 
that  even  where  the  avoidance  is  occasioned  by  the  act  of  God, 
yet  if  the  incumbent  was  beyond  seas,  time  is  not  to  be  computed 
from  the  time  of  the  death,  but  from  the  time  of  notice  or 
intelligence  of  it  arriving  in  this  country.  Lapse  might  other- 
wise occur,  without  the  slip  or  omission  of  the  patron  ;  and  his 
right  would  be  unjustly  forfeited  without  any  reasonable  pre- 
sumption that  the  church  could  be  the  sooner  filled,  for  which 
purpose  it  will  be  remembered  that  the  right  of  lapse  was  given. 

The  Benefices  Act  provides  that  in  reckoning  the  date  for 
lapse  no  account  shall  be  taken,  in  the  case  of  the  first  and 
second  presentations  by  a  patron  in  respect  of  the  same  vacancy, 
of  the  period  between  a  presentation  by  the  patron  and  the 
refusal  of  the  bishop  to  institute  or  admit  the  presentee,  or  of 
the  period  between  the  refusal  of  the  bishop  to  institute  or 
admit  and  the  decision  of  the  court  upon  such  refusal,  nor  in  the 
case  of  a  bishop  having  a  right  to  collate  to  a  benefice  of  the 
period  between  the  service  of  the  notice  on  the  churchwardens 
under  the  provisions  of  the  Benefices  Act,  1898,  and  the  expira- 
tion of  a  month  from  the  said  service  (k). 

The  patron  must  take  notice,  at  his  peril,  of  all  those  cases,, 
and  lapse  automatically  accrues  as  against  him  : — 

Where  the  avoidance  is  by  the  act  of  God  (I). 

Where  the  avoidance  is  created  by  an  union.  As  there  can  be 
no  union  without  the  patron's  knowledge,  and  it  must  be 
appointed  who  shall  present  after  that  union,  the  patron  must 
necessarily  be  privy  to  it  and  to  the  avoidance  consequent  on 
it ;  so  the  six  months  are  to  be  accounted  from  the  time  of  the 
agreement. 

(g)  2  Roll.  Abr.  363  ;  Cruise,  Dig.  tit.  xxi.  c.  11. 

(h)  Watson,  c.  1. 

(i)  Rogers  E.  L.  488. 

(&)  61  &  62  Viet.  c.  48,  s.  5.  The  section  seems  to  apply  to  any  refusal  by  the 
bishop,  whether  in  respect  of  matters  dealt  with  in  the  Act  or  not.  Cf.  2  Inst.  632  ; 
2  Roll.  Abr.  364  ;  2  Burn  E.  L.  Lapse. 

(I)  2  Burn  E.  L.  356  ;  2  Inst.  632. 
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Where  the  incumbent  has  accepted  such  other  preferment  as 
under  the  Pluralities  Acts  (m)  would  render  that  already  held 
by  him  void  ;  for  these  are  considered  matters  of  equal  notoriety 
to  the  patron  and  ordinary. 

But  no  lapse  shall  accrue,  unless  the  ordinary  gives  notice  to 
the  patron  : — 

Where  the  avoidance  happens  by  an  act  done  by  privity  of  the 
ordinary  and  incumbent,  as  in  all  cases  of 

Resignation, 

Deprivation  (n),  and 

Forfeiture  for  wilfully  failing  to  read  himself  in  (o). 

For  these  are  not  matters  of  equal  notoriety  to  the  patron 
and  the.  ordinary  (p). 

And  so  under  the  Benefices  Act,  1898,  where  the  bishop 
refuses  to  institute  or  admit  a  presentee. 

Where  a  sequestration  has  issued  under  the  provisions  of  the 
Pluralities  Acts,  for  disobedience  to  the  bishop's  monition  or  order 
to  reside ;  or  if  two  such  sequestrations  shall  have  issued  within 
the  space  of  two  years,  and  neither  of  them  shall  have  been  set 
aside  upon  appeal,  such  benefice  shall  thereupon  become  void, 
that  is  to  say,  the  incumbent  shall  be  deprived  ;  and,  according 
to  the  established  law,  this  would  have  been  a  case  where 
notice  should  have  been  given,  and  the  period  of  lapse  would 
have  commenced  from  the  time  of  giving  such  notice  ;  but  it 
has  been  thought  fit  in  this,  as  in  so  many  other  instances,  to 
re-enact  in  substance  the  previously  acknowledged  law,  or 
rather  to  make  a  distinction  in  the  mode  of  giving  notice  in  this 
and  in  other  kinds  of  deprivation  ;  for  it  is  enacted  that  the 
bishop,  on  such  benefice  so  becoming  void,  shall  give  notice  in 
writing  under  his  hand  to  such  patron,  which  notice  shall  either 
be  delivered  to  such  patron,  or  left  at  his  usual  place  of  abode, 
or  if  such  patron  or  place  of  abode  shall  be  unknown,  or  shall 
be  out  of  England,  such  notice  shall  be  twice  inserted  in  the 
London  Gazette,  and  also  twice  in  some  newspaper  printed  and 
usually  circulated  in  London,  and  in  some  other  newspaper 
usually  circulated  in  the  neighbourhood  of  the  place  where  such 
benefice  is  situated  ;  and  for  the  purposes  of  lapse,  the  avoid- 
ance of  the  benefice  shall  be  reckoned  from  the  day  on  which 
such  notice  shall  have  been  delivered  as  aforesaid,  or  from  the 
day  on  which  six  months  shall  have  expired  after  the  second 
publication  of  such  notice  in  the  London  Gazette,  as  the  case 
may  be  ;  and  every  such  notice  in  the  Gazette  and  newspapers 
shall  state  that  the  patron,  or  the  place  of  abode  of  the  patron, 
is  unknown,  or  that  he  is  said  to  be  out  of  England,  as  the  case 
may  be,  and  that  the  benefice  will  lapse,  at  the  furthest,  after 

(m)  E.g.,  1  &  2  Viet.  c.  106  and  13  &  14  Viet.  c.  98;  andcf.  Storie  v.  Bishop  of 
Winchester  (1850),  9  C.  B.  62,  17  C.  B.  653. 

(n)  13  Eliz.  c.  12,  s.  7. 

(o)  Clerical  Subscription  Act,  1865  (28  &  29  Viet.  c.  122),  s.  7.  No  title  to  present 
by  lapse  shall  accrue  by  any  such  forfeiture  until  the  ordinary  has  given  six  months' 
notice  thereof  to  the  patron. 

(p)  Dyer,  292. 


Cases  where 
the  ordinary 
must  give 
notice  to  the 
patron. 


Mode  in 
which  the 
bishop  is  to 
give  notice 
to  the  patron 
where  the 
incumbent 
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non-residence 
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Same  mode 
of  giving 
notice  where 
clergyman  is 
deprived  for 
illegal  trad- 
ing. 


Lapse  under 
Clergy  Dis- 
cipline Act, 
1892. 


Lapse  in  case 
of  death  of 
the  ordinary. 


the  expiration  of  one  year  from  the  second  publication  thereof 
as  aforesaid  ;  and  upon  any  such  avoidance,  it  shall  not  be 
lawful  for  the  patron  to  appoint  by  donation,  or  present  or 
nominate  to  such  benefice  so  avoided,  the  person,  by  reason  of 
whose  non-residence  the  same  was  so  avoided  (q). 

By  the  same  statute  it  is  declared,  that  if  any  spiritual  person 
shall  trade  or  deal  in  any  manner  contrary  to  the  provisions  of 
that  Act,  and  which  provisions  we  have  elsewhere  noticed,  he 
shall  for  his  third  offence  be  deprived  ab  officio  et  beneficio,  in 
which  case,  although  it  is  presumed  the  law  was  previously 
fully  clear  and  sufficient,  it  is  enacted  that  the  bishop  shall 
forthwith  give  notice  thereof  in  writing  under  his  hand  to  the 
patron  of  the  preferment  held  by  the  person  deprived,  such 
notice  to  be  given  in  the  manner  in  which  notice  is  required  to 
be  given  to  the  patron  of  a  benefice  continuing  under  sequestra- 
tion for  one  whole  year,  and  thereby  becoming  void  ;  and  any 
such  cathedral  preferment  or  benefice  shall  lapse  at  such  period 
after  the  said  notice  as  any  benefice  continuing  under  seques- 
tration for  one  whole  year  would  lapse  under  the  provisions  of 
that  Act  (r). 

Where  by  virtue  of  anything  in  or  done  under  the  Clergy 
Discipline  Act,  1892  (s),  the  preferment  of  a  clergyman  becomes 
vacant,  the  time  for  lapse  runs  from  the  date  on  which  notice 
of  the  fact  is  served  by  the  registrar  of  the  diocese  on  the 
patron  (t). 

In  all  cases  where  lapse  would  not  occur  without  notice,  if 
the  ordinary  die  before  it  is  given,  no  lapse  can  occur  to  his 
successor  before  notice  by  him  ;  and  in  case  of  death  after 
lapse,  the  King,  by  his  prerogative,  shall  have  the  presentment, 
and  not  the  executors  of  the  ordinary  (u). 

In  cases  under  the  Benefices  Act,  1898,  the  bishop  shall 
signify  his  refusal  to  institute  or  admit  a  presentee  to  a  benefice 
by  notice  sent  to  the  person  presenting  to  the  benefice  and  to 
the  presentee  by  registered  letter,  and  the  notice  shall  state 
the  grounds  of  refusal  (x). 

(q)  1  &  2  Viet.  c.  106,  s.  58. 

(r)  Sect.  31. 

(s)  55  &  56  Viet.  c.  32,  ante,  p.  72. 

(0  Sect.  6  (3) ;  Clergy  Discipline  Rules,  1892,  No.  85. 

(u)  Colt  v.  Bishap  of  Coventry  (1612),  Hob.  140,  at  p.  154. 

(x)  Benefice  Rules,  1898,  r.  13. 
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CHAPTEE  II. 
OF  THINGS  INCIDENT  TO  THE  POSSESSION  OF  A  BENEFICE. 

SECTION  1. 
Of  Residence. 

WHEN  a  clergyman  has,  in  the  manner  before  mentioned, 
obtained  full  possession  of  his  benefice,  and  thereby  become  a 
complete  incumbent,  he  is  subject  in  consequence  to  two 
particular  restrictions.  He  is  generally  compelled  to  reside 
upon  that  benefice,  and  while  holding  it,  he  is  generally  in- 
capable of  taking  and  holding  any  other.  These  two  general 
restrictions,  and  the  particular  cases  of  exception  from  them, 
are  therefore  to  be  here  considered. 

In  neither  of  these  matters  does  it  appear  useful  to  enter  into 
the  state  of  the  law  as  it  may  formerly  have  existed  on  these 
subjects.  Various  statutes  have  at  different  times  been  passed, 
and  the  law,  in  both  instances,  has  undergone  considerable 
variation,  but  it  is  now  dependent  on  and  regulated  by  the 
Pluralities  Act,  1838,  and  the  Acts  amending  the  same  (a). 

And  first,  as  regards  residence,  it  is  the  principle  of  those  Acts,  Residence 
that  every  beneficed  clergyman  should  be  compelled  to  reside  under  1  &  2 
upon  his  benefice,  or,  if  he  have  two  benefices,  upon  one  of  Vlct'  Cl  106' 
them. 

Every  spiritual  person  holding  any  benefice  shall  keep  resi-  Every  incum- 
dence  on  his  benefice,  and  in  the  house  of  residence  (if  any)  benu-tobgnseide 
belonging  thereto  ;    and  if  any  such  person  shall,  without  any  foe>  andTn 
licence  or  exemption  as  is  in  the  Acts  allowed  for  that  purpose,  the 'house  of 
or  unless  he  shall  be  resident  at  some  other  benefice  of  which  residence. 
he  may  be  possessed,  absent  himself  from  such  benefice  or 
from  the  house  of  residence,  if  any,  for  any  period  exceeding 
the  space  of  three  months  together,  or  to  be  accounted  at  Forfeiture  of 
several  times  in  any  one  year,  he  shall,  when  such  absence  shall  Part  °f  thf 

/?  JT  ,  T        P      P   .,  annual  value 

exceed  three  months,  and  not  exceed  six  months,  torieit  one-  Of  living  pro- 
third  part  of  the  annual  value  of  the  benefice  from  which  he  portioned  to 
shall  so  absent  himself  ;  and  when  such  absence  shall  exceed  the  len?*h  of 

,  .    ,  ,  IIP  r          i     non-residence. 

six  months,  and  not  exceed  eight  months,  one-halt  part  ot  such 
annual  value  ;  and  when  such  absence  shall  exceed  eight 
months,  two-third  parts  of  such  annual  value  ;  and  when  such 
absence  shall  have  been  for  the  whole  of  the  year,  three-fourth 
parts  of  such  annual  value  (b). 

(a)  1  &  2  Viet.  c.  106  ;  13  &  14  Viet.  c.  98 ;  48  &  49  Viet.  c.  54.  32  &  33  Viet. 
c.  109  in  the  preamble  emphasises  the  desirability  of  uniformity  in  this  respect,  and 
on  this  ground  repeals  parts  of  1  W.  &  M.  c.  26. 

(6)  1  &  2  Viet.  c.  106,  s.  32. 
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Recovery  of 

forfeitures, 

&c. 


Licence  to 
reside  within 
a  certain  dis- 
tance of  the 
church,  where 
there  is  no  fit 
parsonage- 
house. 


Houses  built 
or  procured 
by  Queen 
Anne's 
Bounty  when 
to  be  deemed 
the  regular 
houses  of 
residence. 


As  to  these  penalties  for  non-residence,  and  as  to  all  penalties 
and  forfeitures  incurred  by  beneficed  clergymen  under  the  same 
statute,  it  is  directed,  that  they  are  to  be  sued  for  in  the  bishop's 
court  by  some  person  for  that  purpose  authorised  by  the  bishop, 
and  in  no  other  court  and  by  no  other  person,  such  penalties, 
together  with  costs,  to  be  enforced  by  monition  and  sequestra- 
tion ;  and  the  bishop  may  direct  that  the  penalty  so  recovered, 
or  so  much  of  it  as  may  not  have  been  remitted,  may  be  applied 
in  augmentation  and  improvement  of  the  benefice  or  house  of 
residence  and  appurtenances  (c).  This  enactment  is  not  super- 
seded by  sect.  23  of  the  Church  Discipline  Act,  1840,  as  these 
proceedings  are  not  a  "  criminal  suit  or  proceeding  "  (d). 

Where  a  sentence  of  the  consistorial  court  in  such  proceeding 
condemned  the  party  charged  in  payment  of  one-third  of  the 
annual  value  of  his  benefice,  with  the  reasonable  expense  of  the 
promoter  of  the  suit,  it  was  held,  on  motion  for  a  prohibition, 
that  such  sentence  was  valid  and  consistent  with  the  Act,  though 
it  went  on  to  order  that  the  amount  of  such  third  part,  and  of 
such  expense,  should  be  ascertained  in  the  usual  and  accus- 
tomed manner  by  the  registrar  of  the  court,  it  appearing  that 
the  sentence  was  conformable  to  the  practice  of  the  court,  and 
that  by  such  practice  payment  would  not  be  enforced  until 
the  bishop  had  received  the  registrar's  report  of  the  amount 
and  made  an  order  thereon  (d). 

Any  bishop,  upon  application  in  writing  by  any  spiritual 
person  holding  any  benefice  within  his  diocese,  whereon  there 
shall  be  no  house  or  no  fit  house  of  residence,  by  licence  under 
his  hand  and  seal,  to  be  registered  in  the  registry  of  the  diocese, 
which  the  registrar  is  by  the  Act  required  to  do,  may  permit 
such  person  to  reside  in  some  fit  and  convenient  house,  although 
not  belonging  to  such  benefice  ;  such  house  to  be  particularly 
described  and  specified  in  such  licence,  and  for  a  certain  time 
to  be  therein  also  specified,  not  exceeding  the  period  by  the  Act 
limited,  and  from  time  to  time,  as  such  bishop  may  think  fit, 
he  may  renew  such  licence,  and  every  such  house  shall  be  a  legal 
house  of  residence  for  such  specified  time  to  all  intents  and 
purposes  ;  provided  that  no  such  licence  shall  be  granted  to 
such  spiritual  person  to  reside  in  any  house,  unless  it  be  within 
three  miles  of  the  church  or  chapel  of  such  benefice,  nor  in  case 
such  church  or  chapel  be  in  any  city,  or  market  or  borough 
town,  unless  such  house  be  within  two  miles  of  such  church  or 
chapel  (e). 

In  cases  where  houses  of  residence  have  been  purchased, 
built  or  procured,  or  may  hereafter  be  purchased,  built  or 
procured  by  the  governors  of  Queen  Anne's  Bounty,  and 
which,  though  not  situated  in  the  parish,  are  yet  so  near  thereto 
as  to  be  sufficiently  convenient  and  suitable  for  the  residence  of 
the  officiating  minister,  such  houses  having  been  previously 

(c)  1  &  2  Viet.  c.  106,s.  114. 

(d)  Eackham  v.  Bluck  (1846),  9  Q.  B.  691 ;  5  Moo.,  P.  C.  305. 

(e)  1  &  2  Viet.  c.  106,  s.  33. 
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•approved  by  the  bishop  of  the  diocese  by  writing  under  his 
hand  and  seal,  duly  registered  in  the  registry  of  the  diocese, 
shall  be  deemed  the  houses  of  residence  belonging  to  such 
benefices  to  all  intents  and  purposes  whatsoever  (/). 

Such  being  the  general  and  simple  rule  laid  down  respecting 
residence,  the  statute  proceeds  to  determine  the  cases  of 
exemption  and  exception  from  it  as  follows  : — 

No  spiritual  person,  being  head  ruler  of  any  college  or  hall 
within  either  of  the  Universities  of  Oxford  or  Cambridge,  or 
being  warden  of  the  University  of  Durham,  or  being  head 
master  of  Eton,  Winchester  or  Westminster  School,  and 
not  having  respectively  more  than  one  benefice  with  cure 
of  souls,  shall  be  liable  to  any  of  the  penalties  or  forfeitures 
in  the  Act  contained  for  or  on  account  of  non-residence  on  any 
benefice  (g). 

Certain  other  spiritual  persons  holding  other  offices  may 
under  certain  conditions  count  such  time  as  they  are  engaged 
on  the  duties  of  or  resident  in  virtue  of  such  offices  as  time 
spent  in  residence  on  their  other  benefice.  The  offices  include 
deans  of  cathedrals  or  collegiate  churches  ;  professorships  or 
public  readerships  at  Oxford  or  Cambridge  University  ;  chaplains 
of  the  royal  family,  Archbishops,  bishops  or  the  House  of 
Commons  ;  chancellors,  vicars-general  or  commissaries  ;  arch- 
deacons upon  visitation ;  officials  of  the  royal  chapels  or  Inns 
of  Court ;  and  heads  of  various  schools  and  colleges  (h).  Simi- 
larly any  spiritual  person  being  prebendary,  canon,  priest  vicar, 
vicar  choral,  or  minor  canon,  in  any  cathedral  or  collegiate 
church,  or  being  a  fellow  of  Eton  or  Winchester  College,  may 
count  his  required  residence  as  residence  on  some  benefice 
provided  he  is  not  absent  on  account  of  such  residence  for  more 
than  five  months  altogether  in  any  one  year,  provision  being 
made  for  an  adjustment  in  case  of  periods  of  residence  over- 
lapping two  years  (i). 

In  addition  to  these  general  cases  of  exemption  provided  for 
by  the  statute,  it  is  provided  that,  in  particular  instances,  the 
bishop,  at  his  discretion,  may  grant  licences  for  non-residence. 
The  manner  in  which  they  are  to  be  applied  for,  and  the  cases 
in  which  they  may  be  obtained,  are  as  follows  : 

Every  spiritual  person,  applying  for  a  licence  for  non-resi- 
dence, must  present  to  the  bishop  a  petition,  signed  by  himself, 
or  by  some  person  approved  by  the  bishop  in  that  behalf,  and 
the  petition  must  contain  the  following  particulars  : 

1.  Whether  such  spiritual  person  intends  to  perform  the 
duties  of  his  benefice  in  person,  and  if  so,  where  and  at  what 
distance  from  the  church  or  chapel  he  intends  to  reside. 

2.  What  salary  he  proposes  to  give  his  curate,  if  he  intends 
to  employ  one. 


Exceptions 
from  the 
above  rules. 

Heads  of  col- 
leges, &c. 


Certain  other 
exemptions. 


Particular 
cases  of  ex- 
emption. 


Licences  for 
exemption 
how  applied 
for. 

Particulars  to 
be  contained 
in  the  peti- 
tion. 


(/)  1  &  2  Viet.  c.  106,  s.  34. 
(g)  Sect.  37. 
(h)  Sect.  38. 
(i)  Sect.  39. 
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Without 
which  no 
licence  may 
be  granted. 


Petition  to  be 
filed. 


Cases  in 
which  the 
bishop  may 
grant  such 
licences. 


3.  Whether  such  curate  proposes  to  reside  in  the  parish  in 
which  such  benefice  is  situated. 

4.  If  the  curate  does  intend  to  reside,  then  whether  in  the 
house  of  residence  belonging  to  the  benefice,  or  in  any  and  what 
other  house. 

5.  If  the  curate  does  not  intend  to  reside  in  the  parish,  then 
at  what  distance  therefrom,  and  at  what  place  such  curate 
intends  to  reside. 

6.  Whether  such  curate  serves  any  other  and  what  parish , 
and  if  so,  whether  it  is  as  incumbent  or  curate  ;  whether  he  has 
any  and  what  cathedral  preferment,  or  any  and  what  benefice  ; 
or  whether  he  officiates  in  any  and  what  other  church  or  chapel. 

7.  The  annual  value  and  the  population  of  the  benefice  in 
respect  of  which  any  licence  for  non-residence  is  applied  for. 

8.  The  number  of  churches  or  chapels,  if  more  than  one, 
upon  such  benefice. 

9.  The  date  of  the  admission  to  the  benefice  of  the  party 
petitioning. 

The  bishop  has  no  discretionary  power  in  this  respect  ;  for 
it  is  declared  that  it  shall  not  be  lawful  for  the  bishop  to  grant 
any  such  licence  unless  such  petition  shall  contain  a  statement 
of  the  several  particulars  aforesaid,  and  consequently  any 
licence  granted  upon  a  petition  which  did  not  contain  such 
particulars  would  be  void  (k). 

Every  such  petition  is  to  be  filed  in  the  registry  of  the  diocese 
by  the  registrar  thereof,  and  is  to  be  open  to  inspection,  and 
copies  thereof  may  be  made  with  the  leave,  in  writing,  of  the 
bishop  (&). 

The  bishop,  upon  such  petition  being  presented  to  him,  and 
upon  such  proofs  being  adduced,  as  to  any  facts  stated  in  any 
such  petition,  as  he  may  think  necessary  and  shall  require,  is 
empowered  to  grant  in  such  cases  as  are  hereinafter  enumerated, 
in  which  he  shall  think  fit  to  grant  the  same,  a  licence  in  writing 
under  his  hand  for  such  spiritual  person  to  reside  out  of  the 
proper  house  of  residence  of  his  benefice,  or  out  of  the  limits  of 
his  benefice,  or  out  of  the  limits  prescribed  by  the  Act,  for  the 
purpose  of  exempting  such  person  from  any  pecuniary  penalty 
in  respect  of  any  non-residence  thereon,  which  licence  shall 
express  the  cause  of  granting  the  same. 

The  bishop  is   empowered  to  grant  such  licences   in  the 
following  cases  : — 

1.  Where  the  clergyman  is  prevented  from  residing  by  any 
incapacity  of  mind  or  body. 

2.  In  consequence  of  the  dangerous  illness  of  his  wife  or  child, 
making  part  of  his  family,  and  residing  with  him  as  such,  a 
temporary  licence  may  be  granted  for  a  period  not  exceeding 
six  months  ;   but  no  licence  on  such  account  is  to  be  renewed 
save  with  the  allowance  of  the  Archbishop  of  the  province, 
previously  signified  under  his  hand  in  pursuance  of  a  recom- 

(k)  1  &  2  Viet.  c.  106,  s.  42.  Semblc,  under  the  statute  the  petition  must  be  filed 
even  if  refused. 
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mendation  in  writing  from  the  bishop,  setting  forth  the 
circumstances,  proofs  and  reasons  which  induce  him  to  make 
such  recommendation. 

3.  Where  there  is  no  house  of  residence,  or  where  the  house  When  no 
of  residence  is  unfit  for  the  residence  of  the  clergyman,  such 
unfitness  not  being  occasioned  by  his  negligence,  default  or 

other  misconduct  ;  such  clergyman  must  in  that  case  keep  the 
house  of  residence,  if  any,  and  the  buildings  belonging  to  it, 
in  repair,  to  the  satisfaction  of  the  bishop  ;  and  a  certificate 
signed  by  two  neighbouring  incumbents,  and  counter-signed 
by  the  rural  dean,  if  any,  must  be  first  produced  to  the  bishop, 
certifying  that  no  house  convenient  for  the  residence  of  such 
clergyman  can  be  obtained  within  the  parish,  or  within  the 
limits  specified  by  the  Act. 

4.  Where  the  clergyman  is  also  the  owner  and  occupier  of  Where  clergy- 
any  other  house  in  the  parish,  a  licence  may  be  granted  to  man  occupies 
reside  in  such  house  ;    in  which  case  the  clergyman  to  whom  Uhis?\mUS 
such  licence  is  granted  must  keep  the  house  of  residence  and  within  the 
buildings  belonging  to  it  in  repair,  and  produce  to  the  bishop  parish, 
proof  thereof  to  his  satisfaction  at  the  time  of  granting  every 

such  licence  (I). 

It  will  be  observed,  therefore,  that  in  order  to  enable  the 
bishop  to  exercise  his  discretionary  power,  not  only  must  the 
particulars  mentioned  be  observed  in  the  petition,  but  the  case 
must  also  fall  within  one  of  the  four  cases  last  mentioned.     In  Appeal  if 
all  these  cases,  however,  upon  refusal  by  the  bishop,  the  party  licence^ is 
petitioning  may,  within  one  month  after  refusal,  appeal  to  the  r 
Archbishop  (I). 

In  any  other  cases  than  those  we  have  already  mentioned,  Special 
the  bishop,  if  he  think  it  expedient,  may  grant  a  licence  for  jj££er  cases 
non-residence,  provided  that  the  nature  and  special  circum-  ^Ugtr  {^con- 
stances  of  the  case,  and  the  reasons  that  have  induced  him  to  firmed  by  the 
grant  it,  shall  be  forthwith  transmitted  to  the  Archbishop,  who  Archbishop. 
shall  forthwith  proceed  therein  as  provided  in  cases  of  appeal, 
and  shall  allow  or  disallow  such  licence  in  the  whole  or  in  part, 
or  make  any  alteration  therein  as  to  the  period  for  which  it  may 
have  been  granted  or  otherwise  ;    and  no  such  licence  shall  be 
valid  unless  it  shall  have  been  so  allowed  by  the  Archbishop, 
such    allowance    being    signified    by    his    signature.     In   such 
licence  it  shall  not  be  necessary  to  specify  the  cause  of  granting 
the  same  (m).     Licences  of  this  latter  kind  are  therefore  to  be 
considered  rather  as  licences  of  the  Archbishop  than  of  the 
bishop. 

During  the  vacancy  of  any  see  the  power  of  granting  such  Grant  of 
licences  of  non-residence  is  to  be  exercised  by  the  guardian  of  jj°^es 
the  spiritualities  of  the  diocese,  or  in  case  the  bishop  of  any  vacancy0f 
diocese  shall  be  disabled  from  exercising  in  person  the  functions  the  see,  &c. 
of  his  office,  such  power  is  to  be  exercised  by  the  person  or 
persons  lawfully  empowered  to  exercise  his  general  jurisdiction 

(I)  l&2Vict.  c.  106,8.43. 
(m)  Sect.  44. 
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Fees  for 
licences. 


Licences  not 
void  by  death 
or  removal  of 
bishop  grant- 
ing them. 

Licences  may 
be  revoked. 


Grants  and 
revocations 
of  licences  to 
be  filed  in 
the  registry 
of  the 
diocese ; 


and  copies 
to  be  trans- 
mitted to 
the  church- 
wardens of 
the  parish  to 
which  they 
relate. 


in  the  diocese.  But  no  licence  granted  by  any  other  than  the 
bishop  is  to  be  valid  until  the  Archbishop  of  the  province  has 
signified  his  approbation  of  it  by  signing  the  same  (ri)  ;  all  such 
licences  are  temporary  only,  for  no  such  licence  for  non-residence 
shall  continue  in  force  after  the  31st  of  December  in  the  year 
next  after  the  year  in  which  such  licence  shall  be  granted  (o). 

Every  person  obtaining  any  licence  of  non-residence  shall  pay 
for  the  same,  to  the  secretary  or  officer  of  the  bishop  or  other 
person  granting  the  same,  the  sum  of  ten  shillings  over  and 
above  the  stamp  duty  chargeable  thereon,  and  no  more  ;  and 
also  the  sum  of  three  shillings,  and  no  more,  to  the  registrar  of 
the  diocese  ;  and  shall  also  pay  the  sum  of  five  shillings  to  the 
secretary  of  the  Archbishop  when  any  such  licence  shall  have 
been  signed  by  such  Archbishop  (p). 

No  licence  for  non-residence  shall  become  void  by  the  death 
or  removal  of  the  bishop  granting  the  same  ;  but  the  same  shall 
be  and  remain  valid  notwithstanding  any  such  death  or  removal, 
unless  the  same  shall  be  revoked  as  hereafter  mentioned  (q). 

Any  Archbishop  or  bishop  who  shall  have  granted  any  licence 
of  non-residence  as  aforesaid,  or  any  successor  of  any  such 
Archbishop  or  bishop,  after  having  given  such  incumbent 
sufficient  opportunity  of  showing  reason  to  the  contrary,  in  any 
case  in  which  there  may  appear  to  such  Archbishop  or  bishop 
good  cause  for  revoking  the  same,  by  an  instrument  in  writing 
under  his  hand  may  revoke  any  such  licence  :  provided  that 
any  such  incumbent  may,  within  one  month  after  service  upon 
him  of  such  revocation,  if  by  a  bishop,  appeal  to  the  Arch- 
bishop (r). 

We  have  already  seen  that  every  petition  for  licence  for  non- 
residence  must  be  filed  in  the  registry  of  the  diocese  :  it  is  also 
further  directed,  that  every  bishop  who  shall  grant  or  revoke 
any  licence  of  non-residence  under  the  Act  shall,  and  is  required, 
within  one  month  after  the  grant  or  revocation  of  such  licence, 
to  cause  a  copy  of  every  such  licence  or  revocation  to  be  filed 
in  the  registry  of  his  diocese,  and  an  alphabetical  list  of  such 
licences  and  revocations  is  to  be  made  out  by  the  registrar  of 
such  diocese,  and  entered  in  a  book,  and  kept  for  the  inspection 
of  all  persons  upon  payment  of  three  shillings,  and  no  more  ; 
and  a  copy  of  every  such  licence,  and  a  statement  in  writing  of 
the  grounds  of  exemption,  are  to  be  transmitted  by  the  spiritual 
person  to  whom  such  licence  shall  have  been  granted,  or  who 
may  be  exempted  from  residence,  to  the  churchwardens  or 
chapelwardens  of  the  parish  or  place  to  which  the  same  relates, 
within  one  month  after  the  grant  of  such  licence,  or  of  his  taking 
advantage  of  such  exemption,  as  the  case  may  be.  Every 
bishop  revoking  any  such  licence  shall  cause  a  copy  of  such 
revocation  to  be  transmitted,  within  one  month  after  the 

(n)  1  &  2  Viet.  c.  106,  s.  45. 
(o)  Sect.  46. 
(p)  Sect.  47. 
(q)  Sect.  48. 
(r)  Sect.  49. 
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revocation  thereof,  to  the  churchwardens  or  chapelwardens  of 
the  parish  or  place  to  which  it  relates  ;  which  copies  of  licences 
and  revocations,  and  statements  of  exemption,  shall  be  by  such 
churchwardens  or  chapelwardens  deposited  in  the  parish  chest, 
and  shall  likewise  be  produced  by  them,  and  publicly  read  by 
the  registrar  or  other  officer  at  the  visitation  of  the  ecclesiastical 
district  within  which  such  benefice  shall  be  locally  situate  next 
succeeding  the  receipt  thereof.  Every  spiritual  person  who 
shall  neglect  so  to  transmit  a  copy  of  such  licence  or  statement 
of  exemption  as  hereby  required  shall  lose  all  benefit  of  such 
licence,  and  until  he  shall  have  transmitted  such  statement 
shall  not  be  entitled  to  the  benefit  of  such  exemption  :  provided 
that  in  case  the  Archbishop  of  the  province  shall,  on  appeal  to 
him,  annul  the  revocation  of  any  such  licence,  the  bishop  by 
whom  such  revocation  shall  have  been  made  shall,  immediately 
on  receiving  notice  from  the  Archbishop  that  he  has  annulled 
the  same,  order,  by  writing  under  his  hand,  that  the  copies  of 
such  revocation  shall  be  forthwith  withdrawn  from  the  said 
registry  and  parish  chest,  and  that  the  same  shall  not  be  pro- 
duced and  read  at  the  visitation,  and  that  such  revocation  shall 
be  erased  from  the  list  of  revocations  in  the  said  registry,  which 
order  shall  be  binding  on  the  registrar  and  churchwardens 
respectively  to  whom  the  same  shall  be  addressed  (s). 

Every  Archbishop  who  shall  in  his  own  diocese  grant  any 
licence  for  non-residence,  or  who  shall  approve  and  allow  any  such 
licence  in  any  of  the  special  cases  not  expressly  enumerated  (ss) 
above,  or  any  renewal  of  a  licence  in  the  case  of  the  dangerous 
illness  of  the  wife  or  child  of  any  spiritual  person,  shall  annually, 
in  the  month  of  January  in  each  year,  transmit  to  His  Majesty 
in  council  a  list  of  all  licences  or  renewals  so  granted  or  allowed 
by  him  respectively  in  the  year  ending  on  the  last  day  of 
December  preceding,  and  shall  in  every  such  list  specify  the 
reasons  which  have  induced  him  to  grant  or  allow  each  such 
licence  or  renewal,  together  with  the  reasons  transmitted  to 
him  by  the  bishops  for  granting  or  recommending  each  such 
licence  in  their  respective  dioceses  ;  and  it  shall  be  lawful  for 
His  Majesty  in  council,  by  order,  to  revoke  and  annul  any  such 
licence  ;  and  if  His  Majesty  in  council  shall  think  fit,  such 
order  shall  be  transmitted  to  the  Archbishop  who  shall  have 
granted  or  approved  and  allowed  such  licence  or  renewal,  who 
shall  thereupon  cause  a  copy  of  every  such  order  to  be  trans- 
mitted to  the  bishop  of  the  diocese  in  which  such  licence  shall 
have  been  granted  ;  and  such  bishop  shall  cause  a  copy  of  the 
mandatory  part  of  the  order  to  be  filed  in  the  registry  of  such 
diocese,  and  a  like  copy  to  be  delivered  to  the  churchwardens 
or  chapelwardens  of  the  parish  or  place  to  which  the  same 
relates,  in  manner  hereinbefore  directed  as  to  revocation  of 
licences  :  and  every  such  Archbishop  shall  cause  a  copy  of  the 
mandatory  part  of  every  such  order  made  in  relation  to  any 


Procedure  on 
annulment  of 
revocation. 


Archbishop  to 
transmit 
annually  a 
list  of 
licences  or 
renewals  to 
the  King  in 
council. 

The  King  in 
council  may 
revoke  such 
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Directions  as 
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datory part 
of  the  order 
revoking  such 
licences. 


(s)  1  &  2  Viet.  c.  106,  s.  50. 
(ss)  Sect.  43,  ante,  p.  480. 
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the  King  in 
.council. 


such  licence  granted  by  him  in  his  own  diocese,  to  be  in  like 
manner  filed  in  the  registry  of  his  diocese,  and  a  like  copy  also 
to  be  delivered  to  the  churchwardens  or  chapelwardens  of  the 
parish  or  place  to  which  such  licence  shall  relate,  in  manner 
before  mentioned  ;  provided  that  after  such  licence  shall  have 
been  so  revoked  by  His  Majesty  in  council,  the  same  shall 
nevertheless  in  all  questions  that  shall  have  arisen  or  may 
thereafter  arise  touching  the  non-residence  of  the  spiritual 
person  to  whom  the  same  shall  have  been  granted,  between  the 
time  at  which  the  same  was  granted  or  approved  and  allowed, 
and  the  time  of  the  revocation  thereof  being  so  filed  in  the 
registry,  be  deemed  and  taken  to  have  been  valid  (t). 

Whenever  any  incumbent  is  non-resident  with  the  licence  of 
the  bishop,  he  is  not  at  liberty  without  the  bishop's  permission 
to  resume  his  duties  before  the  expiration  of  the  period  men- 
tioned in  the  licence,  nor  may  he  if  non-resident  for  more  than 
twelve  months  during  such  time  interfere  with  the  discharge  of 
the  duties  of  the  benefice  as  intrusted  to  the  curate  by  the 
bishop  (u). 

In  the  month  of  January  in  every  year,  the  bishop  is  required 
to  transmit  to  every  clergyman  holding  any  benefice  within  his 
diocese  or  jurisdiction  certain  questions  respecting  residence, 
the  form  of  which  is  contained  in  the  Act  :  and  every  clergyman 
to  whom  such  questions  shall  be  so  transmitted,  shall,  within 
three  weeks  from  the  day  on  which  the  same  shall  be  so  delivered 
to  him,  make  and  transmit  to  the  bishop  full  and  specific 
answers  thereto,  such  answers  being  signed  by  such  clergy- 
man (x). 

No  particular  penalty  is  specified  by  the  Act  for  the  neglect 
to  transmit  the  answers  within  the  time  mentioned  ;  it  is 
presumed,  therefore,  that  the  bishop  might  proceed  against  the 
clergyman  neglecting  or  refusing  so  to  do,  as  in  any  other  case 
of  offence  against  the  laws  ecclesiastical. 

On  or  before  the  25th  day  of  March  in  every  year,  a  return 
shall  be  made  to  His  Majesty  in  council  by  every  bishop,  of  the 
name  of  every  benefice  within  his  diocese  or  jurisdiction  ;  and 
the  names  of  the  several  spiritual  persons  holding  the  same 
respectively  who  shall  have  resided  thereon  ;  and  also  the 
names  of  the  several  spiritual  persons  who,  by  reason  of  any 
exemption  or  licence  granted  by  such  bishop,  shall  not  have 
resided  on  their  respective  benefices  ;  and  also  the  names  of  all 
spiritual  persons,  not  having  any  such  exemption  or  licence, 
who  shall  not  have  resided  on  their  respective  benefices,  so  far 
as  the  bishop  is  informed  thereof  ;  and  also  the  substance  of 
the  answers  received  in  all  cases  to  the  questions  so  transmitted 
as  aforesaid  (y). 


(I)  1  &  2  Viet.  c.  106,  s.  51. 

(u)  48  &  49  Viet.  c.  54,  s.  12.     This  appears  to  refer  only  to  curates  appointed  by 
the  bishop  under  sect.  77  of  1  &  2  Viet.  c.  106. 
(x)  1  &  2  Viet.  c.  106,  s.  52. 
(y)  Sect.  53. 
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We  have  now  gone  through  the  cases  of  exception  to  the 
general  rule  which  was  first  mentioned,  that  every  beneficed 
clergyman  is  compelled  to  reside  upon  his  benefice  ;  and  we 
have  seen  the  various  rules  by  which  such  cases  of  exception  are 
regulated  :  returning  now  to  the  general  rule,  we  are  to  see  in 
what  manner  residence  may  be  enforced. 

In  every  case  in  which  it  shall  appear  to  the  bishop  that  any 
spiritual  person,  holding  any  benefice  within  his  diocese,  and 
not  having  a  licence  to  reside  elsewhere  than  in  the  house  of 
residence  belonging  thereto,  not  having  any  legal  cause  of 
exemption  from  residence,  does  not  sufficiently,  according  to 
the  true  meaning  and  intent  of  the  Act  (z),  reside  on  such 
benefice,  it  shall  be  lawful  for  such  bishop,  instead  of  or  after 
proceeding  for  penalties,  to  issue  or  cause  to  be  issued  a  monition 
to  such  spiritual  person,  requiring  him  forthwith  to  proceed  to 
an:l  to  reside  on  such  benefice,  and  perform  the  duties  thereof, 
and  to  make  a  return  to  such  monition  within  a  certain  number 
of  days  after  the  issuing  thereof  ;  provided  that  in  every  such 
case  there  shall  be  thirty  days  between  the  time  of  serving  such 
monition  on  such  spiritual  person  (a)  and  the  time  specified  in 
such  monition  for  the  return  thereto  ;  and  the  spiritual  person 
on  whom  any  such  monition  shall  be  served  shall,  within  the 
time  specified  for  that  purpose,  make  a  return  thereto  into  the 
registry  of  the  diocese,  to  be  there  filed  :  and  it  shall  be  lawful 
for  the  bishop,  to  whom  any  such  return  shall  be  made,  to 
require  such  return,  or  any  fact  contained  therein,  to  be  verified 
by  evidence  ;  and  in  every  case  where  no  such  return  shall  be 
made,  or  where  such  return  shall  not  state  such  reasons  for  the 
non-residence  of  such  spiritual  person  as  shall  be  deemed  satis- 
factory by  the  bishop,  or  where  such  return,  or  any  of  the  facts 
contained  therein,  shall  not  be  so  verified  as  aforesaid,  when 
such  verification  shall  have  been  required,  it  shall  be  lawful  for 
the  bishop  to  issue  an  order  in  writing  under  his  hand  and  seal, 
requiring  such  spiritual  person  to  proceed  and  reside  as  afore- 
said within  thirty  days  after  such  order  shall  have  been  served 
upon  him  ;  and  in  case  of  non-compliance  with  such  order,  it 
shall  be  lawful  for  the  bishop  to  sequester  the  profits  of  such 
benefice  until  such  order  shall  be  complied  with,  or  other 
sufficient  reasons  for  non-compliance  therewith  shall  be  stated 
and  proved  as  aforesaid  (b). 

A  writ  of  sequestration  issued  to  compel  residence  is  not  a 
proceeding  simply  in  the  nature  of  a  distress  to  compel  the  non- 
resident party  to  reside  ;  it  is  also  a  penal  proceeding  against 
him  for  the  previous  non-residence,  since  the  sequestration 
operates  as  a  forfeiture  of  part  of  the  profits  of  the  living,  and 
if  it  continues  for  more  than  a  year  the  benefice  becomes  void. 


How  resi- 
dence may  be 
enforced. 


By  monition. 


Return  to  the 
monition. 


Proceedings 
after  monition 
and  return. 


Bishops  may 
sequester  for 
non -residence 
after  moni- 
tion. 


This  a  penal 
proceeding. 


(2)  It  appears  that  the  exact  meaning  or  definition  of  residence  is  a  matter  for  the 
judgment  of  the  bishop. 

(a)  The  manner  of  serving  the  monition  is  set  out  in  1  &  2  Viet.  c.  106,  s.  112,  and 
48  &  49  Viet.  c.  54,  s.  15. 

(b)  1  &  2  Viet.  c.  106,  s.  54. 
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must  be 
heard  in 
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Citation  not 
necessary. 


What  is  a 

sufficient 

hearing. 


Sufficiency 
of  excuse  for 
non-resi- 
dence is  for 
bishop  to 
determine. 


The  bishop  ought,  therefore,  to  give  the  incumbent  an  oppor- 
tunity of  being  heard  before  this  writ  of  sequestration  issues. 
In  obedience  to  a  monition  issued  by  the  bishop,  a  clergyman 
went  into  residence  and  made  a  return  to  the  monition  as 
directed,  but  after  a  short  time  ceased  to  reside  ;  whereupon 
the  bishop  caused  him  to  be  served  with  an  order  to  reside. 
This  order  was  not  obeyed,  and  the  bishop  then  at  once  directed 
a  sequestration.  The  sequestration  was  held  void  on  the  ground 
that  the  clergyman  had  not  an  opportunity  of  rebutting  the 
supposed  facts,  or  of  offering  lawful  excuse  for  his  disobedience 
to  the  order  (c). 

In  this  case,  however,  there  had  been  no  objection  raised  to 
the  return  made  to  the  monition,  and  the  proceedings  did  not 
follow  regularly,  so  as  to  make  the  sequestration  the  ultimate 
penalty  for  this  same  non-residence  in  respect  of  which  the 
monition  had  issued.  Had  it  been  so,  this  decision  would 
probably  have  been  otherwise,  for  it  has  since  been  held,  in 
accordance  with  the  obvious  meaning  and  spirit  of  the  Act  of 
Parliament,  that  this  monition  is  in  the  nature  of  process  for 
the  purpose  of  bringing  the  matter  before  the  court,  and  of 
giving  the  incumbent  an  opportunity  of  making  his  defence, 
and  of  complying  with  the  requisition  if  he  has  offended.  It  is 
unnecessary  first  to  issue  a  citation,  and  the  absence  of  a  citation 
does  not  invalidate  the  monition  (d). 

It  is  advisable  that  the  bishop's  officers  should  take  care  that 
the  instrument  of  sequestration  recites  the  delinquency  in 
respect  of  which  it  issues,  and  the  bishop's  adjudication 
upon  it  (e). 

Where  the  incumbent  in  answer  to  a  monition  sends  a  return, 
assigning  an  excuse  for  non-residence,  which  the  bishop  con- 
siders insufficient,  that  is  a  sufficient  hearing  of  the  incumbent 
to  authorise  the  bishop  to  make  an  order  upon  the  incumbent 
to  return  into  residence  within  thirty  days  ;  and  where  the 
incumbent,  on  being  served  with  such  order,  sends  to  the  bishop 
on  affidavit  an  excuse  for  not  obeying  the  order  which  the 
bishop  considers  insufficient,  that  is  a  sufficient  hearing  of  the 
incumbent  to  authorise  the  bishop  to  sequester  the  benefice, 
after  the  lapse  of  the  thirty  days  (d). 

The  fact  of  residence,  and  the  sufficiency  or  otherwise  of  the 
reasons  given  for  non-residence,  are  matters  for  the  decision  of 
the  bishop  ;  and,  as  said  by  Parke,  B.,  "  the  above  section 
gives  the  bishop  jurisdiction  to  issue  his  monition,  not  if  a 
particular  state  of  facts  exists,  but  if  he  thinks  that  it  exists." 
And  if  he  judges  erroneously  the  remedy  is  by  appeal  to  the 
Archbishop.  A  court  of  law  will  not,  therefore,  interfere  with 
or  inquire  into  the  propriety  of  such  a  decision  (e). 

Thus,  where  a  clergyman,  being  unable  to  reside  on  his 
benefice  in  consequence  of  his  imprisonment,  was  ordered 

(c)  Bonaker  v.  Evans  (1856),  16  Q.  B.  163. 

(d)  Bartlett  v.  Kinmod  (1853),  2  E.  &  B.  771. 

(e)  Per  Parke,  B.,  in  Bonaker  v.  Evans,  supra. 
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nevertheless  by  the  bishop  to  reside,  and  on  non-compliance 
his  benefice  was  sequestered,  and,  it  having  remained  under 
sequestration  for  a  year,  the  bishop  gave  notice  to  the  patron 
that  the  living  was  void,  the  Courts  of  Queen's  Bench  and  of 
Exchequer  refused  to  interfere  by  prohibition,  Pollock,  C.B., 
observing  that,  the  applicant  having  made  a  return  to  the 
monition,  stating  the  reasons  for  non-residence,  the  bishop  had 
unquestionably  a  right  to  inquire  into  the  sufficiency  of  these 
reasons,  and  to  adjudicate  whether  they  were  satisfactory  or 
not.  He  did  decide  that  they  were  not  satisfactory,  and  if  the 
bishop  formed  a  wrong  judgment  on  the  fact  of  non-residence 
or  the  sufficiency  of  the  excuse  for  it,  the  remedy  was  under  the 
54th  section  by  appeal.  There  was  no  want  of  jurisdiction  in 
the  bishop  to  order  the  sequestration  ;  that  being  so,  the  Court 
could  not  prohibit  the  bishop  from  proceeding,  on  the  ground 
that  the  sequestration  was  invalid  (/). 

In  accordance  with  the  general  rule  of  law,  an  opportunity 
must  be  given  to  every  person,  before  judgment  is  passed  upon 
him,  of  being  heard  in  his  defence,  and  it  is  essential  that  the 
charge  should  be  always  intimated  to  the  supposed  delinquent. 
Nevertheless  the  bishop  is  not  bound  to  proceed  to  hear  a 
charge  of  this  kind  with  the  same  formalities  as  are  adopted  in 
the  superior  courts  ;  and  this  course  of  proceeding  may  rather 
be  likened  to  that  necessary  for  removing  a  parish  clerk  by  a 
rector  (g). 

The  mode  in  which  it  is  directed  that  the  sequestered  profits 
are  to  be  applied  will  be  spoken  of  under  the  head  of  sequestra- 
tion. It  need  here  only  be  observed,  that  an  appeal  is  given  to 
the  Archbishop  within  one  month  after  service  of  the  order  of 
sequestration,  but  the  sequestration  is  nevertheless  to  be  in 
force  during  the  appeal  (h). 

Every  spiritual  person,  to  whom  any  such  monition  or  order 
in  writing  shall  be  issued  as  aforesaid,  who  shall  be  at  the  time 
of  the  issuing  thereof  absent  from  his  benefice,  contrary  to  the 
provisions  of  the  Act,  but  who  shall  forthwith  obey  such 
monition  or  order,  and  the  profits  of  whose  benefice  shall  by 
reason  of  such  obedience  not  be  sequestered,  shall  nevertheless 
pay  all  costs,  charges  and  expenses  incurred  by  reason  of  the 
issuing  and  serving  such  monition  or  order,  and  the  proceedings 
thereon  shall  not  be  stayed  until  such  payment  shall  be  made  (i). 

And,  for  effectually  enforcing  bond  fide  residence  according  to 
the  intent  of  such  monition  and  order,  it  is  enacted,  that  if  any 
spiritual  person,  not  having  a  licence  to  reside  out  of  the  limits 
of  his  benefice,  nor  having  other  lawful  cause  of  absence  from 
the  same,  who,  after  any  such  monition  or  order  as  aforesaid 
requiring  him  to  reside,  and  before  or  after  any  such  sequestra- 
tion as  aforesaid,  shall,  in  obedience  to  any  such  monition  or 

(/)  In  re  Bartlett  (1848),  3  Exch.  28  ;  12  Q.  B.  488. 

(g)  Bartlett  v.  Kirwood  (1853).  2  E.  &  B.  771. 

(h)  1  &  2  Viet.  c.  106,  s.  54  ;  In  re  Bartlett  (1848),  3  Exch.  28  ;  12  Q.  B.  488. 

(t)  1  &  2  Viet.  c.  106,  s.  55. 
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order,  have  begun  to  reside  upon  his  benefice,  shall  afterwards, 
and  before  the  expiration  of  twelve  months  next  after  the  com- 
mencement of  such  residence,  wilfully  absent  himself  from  such 
benefice  for  the  space  of  one  month  together,  or  to  be  accounted 
at  several  times,  it  shall  be  lawful  for  the  bishop,  without  issuing 
any  other  monition  or  making  any  order,  to  sequester  and  apply 
the  profits  of  such  benefice  as  before  directed  by  this  Act,  for  the 
purpose  of  enforcing  the  residence  of  such  spiritual  person  accord- 
ing to  the  true  intent  of  the  original  monition  issued  by  the  bishop 
as  aforesaid  ;  and  it  shall  be  lawful  for  the  bishop  so  to  proceed 
in  like  cases  from  time  to  time  as  often  as  occasion  may  require. 

In  each  such  case  an  appeal  is  in  like  manner  as  before 
mentioned  given  to  the  Archbishop  within  one  month  after  the 
service  of  the  order  of  sequestration,  such  sequestration  never- 
theless being  in  force  during  the  appeal  ( j). 

In  every  case  in  which  any  Archbishop  or  bishop  shall  think 
proper,  after  proceeding  by  monition  for  the  recovery  of  any 
penalty  under  this  Act  for  non-residence  of  more  than  one-third 
part  of  the  yearly  value  of  any  benefice,  for  any  non-residence 
exceeding  six  months  in  the  year,  to  remit  the  whole  or  any 
part  of  any  such  penalty,  such  Archbishop  shall  forthwith 
transmit  to  His  Majesty  in  council,  and  such  bishop  shall 
forthwith  transmit  to  the  Archbishop  of  the  province  to  which 
he  belongs,  a  statement  of  the  nature  and  special  circumstances 
of  such  case,  and  the  reasons  for  the  remission  of  any  such 
penalty  ;  and  it  shall  thereupon  be  lawful  for  His  Majesty  in 
council,  or  for  the  Archbishop,  as  the  case  may  be,  to  allow  or 
disallow  such  remission  in  whole  or  in  part,  in  the  same  manner 
as  is  provided  with  relation  to  the  allowance  or  disallowance  of 
licences  of  non-residence  granted  in  cases  not  expressly  enu- 
merated (k) :  provided  that  the  decision  of  the  Archbishop  with 
respect  to  cases  transmitted  to  him  from  a  bishop  shall  be 
final  (I). 

In  case  the  benefice  thus  sequestered  shall  continue  for  a 
space  of  one  whole  year  under  sequestration,  or  if  two  such 
sequestrations  shall  have  been  incurred  within  the  space  of  two 
years,  and  neither  of  them  reversed  upon  appeal,  such  benefice 
shall  thereupon  become  void  ;  and  the  patron  of  such  benefice 
may  make  donation,  present,  or  nominate  to  the  same,  as  if  the 
incumbent  were  dead,  and  the  bishop  shall  thereupon  give 
notice  in  writing  to  the  patron,  or  if  his  place  of  abode  be 
unknown,  or  he  be  absent  from  England,  shall  take  such  other 
steps  as  are  directed  by  the  Act.  And  where  such  notice  has 
been  given,  the  avoidance  of  the  benefice  shall,  for  the  purpose 
of  lapse,  be  reckoned  from  the  day  on  which  such  notice  was 
delivered  (m). 

As  to  which  section  it  is  said  by  Pollock,  C.B.,  in  the  case 
before  alluded  to,  "  This  section  requires  no  further  proceeding 

(7)  1  &  2  Viet.  c.  106,  s.  56. 
(k)  Sect.  43,  ante,  p.  480. 
(I)  Sect.  57. 
(m)  Sect.  58. 


OF   RESIDENCE. 


489 


by  the  bishop,  in  order  to  render  the  benefice  void.  .  .  .  The 
provision  as  to  giving  notice  is  only  for  the  purpose  of  giving 
the  bishop  a  right  to  present  by  lapse,  and  not  for  the  purpose 
of  creating  an  avoidance,  and  that  provision  does  not  affect " 
the  avoidance  (n). 

The  one  whole  year  mentioned  in  this  statute  is  taken  to 
mean  one  whole  year  commencing  from  the  date  of  the  seques- 
tration, and  not  a  whole  year  from  the  1st  of  January  (o). 

With  the  object  of  enforcing  the  residence  of  parsons  on  Conditions  to 
their  benefices,  if  required  by  the  bishop,  it  is  provided  that  Reinserted 

-.   *•  p         T       -i    ,  ,  •  r,ii  *         •  i  in  leases  ot 

any  agreement  made  tor  the  letting  ot  the  house  or  residence,  residence 
&€.,  belonging  to  any  benefice,  to  which  house  of  residence  any  houses. 
spiritual  person  may  be  required  by  order  of  the  bishop  to 
proceed  and  to  reside  therein,  or  which  may  be  assigned  as  a 
residence  to  any  curate  by  the  bishop,  shall  be  made  in  writing 
and  shall  contain  a  condition  for  avoiding  the  same,  upon  a 
copy  of  such  order  or  assignment  being  served  upon  the  occupier 
or  left  at  the  house,  and  otherwise  shall  be  null  and  void. 
Provision  is  made  for  the  service  of  the  order  by  a  churchwarden 
or  other  person  appointed  by  the  bishop,  and  any  person 
holding  over  after  service  forfeits  40s.  every  day  unless  he  has 
the  bishop's  permission  in  writing.  The  incumbent  or  curate 
may  obtain  possession  by  summary  proceedings  before  a 
justice  of  the  peace,  and  there  is  a  proviso  that  any  person 
who  shall  have  been  in  possession  under  a  verbal  agreement 
only  or  under  an  agreement  in  which  the  above  condition  is  not 
inserted,  and  who  shall  be  turned  out  of  possession  by  virtue 
of  the  Act,  shall  be  entitled  to  sue  his  landlord  for  damages  in 
the  High  Court  (p).  A  lease  of  a  rectory  for  the  term  of  the  Effect  of 
rector's  incumbency,  though  not  containing  the  statutory  omission 
provision,  was  held  not  absolutely  void,  but  good  as  between 
the  rector  and  the  lessee,  only  becoming  void  on  the  bishop 
ordering  personal  residence,  the  object  of  the  section  in  requiring 
the  insertion  of  the  condition  being  to  bring  the  provisions  of 
the  law  to  the  attention  of  the  lessee,  and  the  only  effect  of 
omitting  it  being  to  render  the  lessor  liable  in  damages  if  the 
lessee  was  turned  out  by  reason  of  the  bishop's  order  (q). 

No  spiritual  person  is  liable  to  any  penalty  for  not  residing 
in  any  such  house  of  residence  during  the  time  that  the  tenant 
continues  to  occupy  it  or  any  building,  &c.,  necessary  to 
occupation  (r). 

The  non-residence  (with  the  express  approval  of  the  bishop) 
of  the  rector  was  held  no  justification  for  the  refusal  to  pay 
church  rates  under  a  special  Act  making  provision  for  the 
support  and  maintenance  of  the  rector  (s). 

(n)  In  re  5artfe«  (1848),  3  Exch.  28. 
(o)  Bartlett  v.  Kirwood,  supra. 
(p)  1  &  2  Viet.  c.  106,  s.  59. 
(q)  Sickard  v.  Graham,  [1910]  1  Ch.  722. 
(r)  1  &  2  Viet.  c.  106,  s.  60. 

(«)  Proprietors  of  Hay's  Wharf  Ltd.  v.  St.  Clave" s,  Southwark  (Trustees  of  Rectory 
Rate)  (1909),  25  T.  L.  R.  648. 
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SECTION  2. 
Of  Pluralities. 

Definition.  Plurality  is  where  one  and  the  same  clergyman  is  possessed 

of  two  or  more  ecclesiastical  benefices  with  the  cure  of  souls  at 
one  and  the  same  time  (t).  It  is  unnecessary  to  enter  fully  into 
the  older  law  on  the  subject  of  pluralities,  as  the  more  modern 
statutes  now  in  force  prohibit  the  taking  of  a  second  benefice 
except  in  the  special  cases  referred  to  hereafter.  It  will  be 
sufficient  to  set  out  shortly  the  former  opinion  and  practice  of 
the  Church  before  dealing  with  the  provisions  of  the  statutes 
now  in  force. 

History.  In  the  earlier  and  more  simple  ages  of  the  Church,  pluralities 

seem  never  to  have  been  contemplated  (u),  but  as  early  as  the 
year  1215  (x)  a  canon  was  made  to  check  the  practice  of  holding 
plurality  of  benefices,  which  must  have  already  begun.  The 
constitutions  of  Othobon  (y)  and  Archbishop  Peccham  (z)  both 
set  out  the  mischiefs  of  pluralities  and  directed  the  bishops  to 
take  steps  to  suppress  the  practice.  From  these  constitutions 
it  is  clear  that  this  offence  against  ecclesiastical  discipline  of 
holding  two  or  more  benefices  formed  no  exception  to  the 
general  lule  in  offences  of  this  character  in  earlier  times,  an 
immunity  from  which  might  be  purchased  for  money,  and 
which  were  consequently  regarded  as  only  so  many  sources  of 
emoluments,  for  it  was  not  so  much  against  the  evil  itself  that 
the  constitutions  were  directed  as  against  the  non-payment  for 
exemption. 

Thus  the  matter  seems  to  have  continued  until  the  reign  of 
Henry  VIII.,  when  in  the  twenty-first  year  of  that  reign  an 
Act  (a)  was  passed,  by  which  the  holding  pluralities  was 
regulated,  and  the  practice  in  some  degree  checked  for  the 
future.  But  dispensations  were  still  allowed  to  be  obtained, 
and  various  directions  were  given  for  the  cases  in  which  they 
were  to  be  granted  ;  which  cases  were  in  fact  so  numerous,  that 
there  could  scarcely  have  been  any  clergyman  who  might  not 
have  brought  himself  within  some  of  them. 

Restriction  By  the  canon  law  of  1603  it  was  directed  that  no  licence  or 

as  to  distance  dispensation  should  be  granted  for  holding  two  or  more  benefices 

law. 

(t)  God.  292.  This  definition  was  adopted  by  Eve,  J. ,  in  In  re  Macnamara  (1911 )., 
104  L.  T.  771,  where  it  was  held  that  where  three  benefices  had  been  united  the  rector 
of  the  single  united  parish  was  not  the  holder  in  plurality  of  the  three  benefices  so 
united. 

(u)  Cf.  Excerptions  of  Ecgbright,  Archbishop  of  York  (Johnson). 

(x)  Council  of  Lateran,  under  Pope  Innocent  III. 

(y)  Athon.  Othobon,  126. 

(z)  Lyndw.  137,  and  see  Kenn.  Par.  Ant.  292  ;  Wood,  Hist,  and  Ant.  of  Univ.  of 
Oxford,  116  ;  3  Burn  E.  L.  99,  as  to  the  extent  to  which  the  system  was  carried. 

(a)  21  Hen.  8,  c.  13. 
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where  they  were  more  than  thirty  miles  distant  from  one 
another  (b). 

The  law  is  now  entirely  governed  by  the  provisions  of  the 
Pluralities  Act,  1838,  and  the  Acts  amending  the  same  (c). 
And  now  no  clergyman  may  take  and  hold  together  any  two 
benefices,  save  that,  with  the  licence  or  dispensation  of  the 
Archbishop  of  Canterbury,  he  may  take  and  hold  together  any 
two  benefices  the  churches  of  which  are  within  four  miles  of 
one  another  by  the  nearest  road,  and  the  annual  value  of  one 
of  which  does  not  exceed  2001.  (d).  If  on  one  of  the  benefices 
there  is  no  church,  then  the  distance  between  the  two  benefices 
is  to  be  computed  in  such  manner  as  is  directed  by  the  bishop  (e). 

The  term  benefice  is  to  be  understood  and  taken  to  mean 
benefice  with  cure  of  souls,  and  no  other  (unless  it  shall  other- 
wise appear  from  the  context),  and  therein  to  comprehend  all 
parishes,  perpetual  curacies,  donatives,  endowed  public  chapels, 
parochial  chapelries  and  chapelries  or  districts  belonging  or 
reputed  to  belong,  or  annexed  or  reputed  to  be  annexed,  to  any 
church  or  chapel  (/). 

Before,  therefore,  any  spiritual  person  can  hold  any  two 
benefices  together,  he  must  obtain  from  the  Archbishop  of 
Canterbury  a  licence  or  dispensation  to  hold  them  ;  which 
licence  or  dispensation  the  Archbishop  is  empowered  to  grant 
under  the  seal  of  his  office  of  faculties,  upon  being  satisfied  as 
well  of  the  fitness  of  the  person  as  of  the  expediency  of  allowing 
such  two  benefices  to  be  holden  together  ;  and  such  licence  or 
dispensation  shall  issue  in  such  manner  and  form  as  the  said 
Archbishop  shall  think  fit  ;  and  for  such  licence  or  dispensation 
there  shall  be  paid  to  the  registrar  of  the  said  office  the  sum  of 
thirty  shillings,  and  no  more,  and  to  the  seal  keeper  thereof  the 
sum  of  two  shillings,  and  no  more  ;  and  no  stamp  duty  nor  any 
other  fee  shall  be  payable  on  the  licence  or  dispensation  to  be 
granteel  as  aforesaid,  nor  shall  any  confirmation  thereof  be 
necessary  ;  nor  shall  it  be  required  of  any  spiritual  person 
applying  for  any  such  licence  or  dispensation  to  give  any 
caution  or  security,  by  bond  or  otherwise,  before  such  licence  or 
dispensation  is  granted  (g).  If  the  Archbishop  shall  refuse  to 
grant  any  such  licence  or  dispensation,  it  shall  be  lawful  for 
His  Majesty,  if  he,  by  the  advice  of  his  privy  council,  shall  think 

(6)  Canon  41.  The  case  of  E.  v.  Bishop  of  Litclifield  (1775),  2  W.  Black.  968,  indi- 
cates the  manner  in  which  this  restriction  was  largely  evaded  by  the  adoption  of 
"  computed  miles,"  about  two  computed  miles  being  equivalent  to  three  measured 
miles.  Cf.  3  Burn  E.  L.  106. 

(c)  1  &  2  Viet.  c.  106  ;  13  &  14  Viet.  c.  98 ;  48  &  49  Viet.  c.  54 ;  61  &  62  Viet. 
c.  48  (Benefices  Act,  1898). 

(d)  Sect.  4  of  the  Pluralities  Act,  1838,  dealing  with  limits  of  population,  though 
unrepealed,  appears  to  be  superseded  by  this  provision. 

(e)  48  &  49  Viet.  c.  54,  s.  14.     This  definition  appears  to  supersede  the  unrepealed 
definition  in  sect.  129  of  the  Pluralities  Act,  1838,  though  the  latter  definition  covers 
other  contingencies.     It  is  not  clear  whether  any  distinction  is  drawn  in  these 
statutes  between  the  distance  between  churches  and  that  between  benefices. 

(/)  1  &  2  Viet.  c.  106,  s.  124  ;  13  &  14  Viet.  c.  98,  s.  3. 

(g)  1  &  2  Viet.  c.  106,  s.  6.  The  reference  is  to  the  caution  or  security  formerly 
directed  to  be  given  by  Canon  41. 
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fit,  upon  application  by  the  person  to  whom  such  licence  or 
dispensation  shall  have  been  refused  or  denied,  to  enjoin  the 
said  Archbishop  to  grant  such  licence  or  dispensation,  or  to 
show  to  His  Majesty  in  council  sufficient  cause  to  the  contrary, 
and  thereupon  to  make  such  order  touching  the  refusal  or  grant 
of  such  licence  or  dispensation  as  to  His  Majesty  in  council  shall 
seem  fit,  and  such  order  shall  be  binding  upon  the  Archbishop  (h). 

Any  spiritual  person  desirous  of  obtaining  such  a  licence  or 
dispensation  for  holding  two  benefices  together,  shall  previously 
to  applying  for  a  grant  of  the  same,  deliver  to  the  bishop  of  the 
diocese,  where  both  benefices  are  situate  in  the  same  diocese,  or 
to  the  bishops  of  the  two  dioceses,  where  such  benefices  are 
situate  in  different  dioceses,  a  statement  in  writing,  verified  as 
such  bishop  or  bishops  respectively  may  require,  according  to 
a  form  promulgated  by  the  Archbishop  of  Canterbury,  and 
approved  by  the  King  in  council,  in  which  statement  such 
spiritual  person  shall  set  forth,  according  to  the  best  of  his 
belief,  the  following  particulars  (i)  : — 

The  yearly  income  arising  from  each  of  such  benefices  sepa- 
rately, on  an  average  of  the  three  years  ending  on  the  29th  day 
of  September  next  before  the  date  of  such  statement. 

The  sources  from  which  such  income  is  derived. 

The  yearly  amount  on  an  average  of  the  same  period  of  three 
years  of  all  taxes,  rates,  tenths,  dues,  and  other  permanent 
charges  and  outgoings,  to  which  the  benefices  are  respectively 
subject. 

The  amount  of  the  population  of  each  of  the  said  benefices, 
computed  according  to  the  last  returns  made  under  the  authority 
of  Parliament. 

The  distance  between  the  two  benefices  computed  as  above 
mentioned. 

The  bishop  to  whom  such  statement  is  delivered  may  make 
any  inquiry  he  may  think  proper  as  to  the  correctness  of  the 
same  in  respect  of  the  benefice  or  benefices  within  his  diocese  ; 
and  within  one  month  after  he  shall  have  received  such  state- 
ment, he  is  required  to  transmit  to  the  Archbishop  of  Canterbury 
a  certificate  under  his  hand,  setting  forth  or  having  annexed  to 
it  a  copy  of  such  statement,  and  by  which  he  shall  certify  the 
amount  at  which  he  considers  the  annual  value  and  the  popula- 
tion of  each  of  such  two  benefices  where  both  are  situate  in  his 
diocese,  and  the  distance  of  such  two  benefices  from  each  other  ; 
or  the  amount  at  which  he  considers  the  annual  value  and  the 
population  of  the  benefice  within  his  diocese,  where  the  two 
benefices  are  in  different  dioceses,  and  the  distance  of  such 
benefice  from  the  other  benefice  ought  to  be  taken  with  respect 
to  the  licence  or  dispensation  (k). 

Whenever  both  or  either  of  the  benefices  are  in  the  diocese  or 
jurisdiction  of  the  Archbishop  of  Canterbury,  a  certificate  in 

(h)  1  &  2  Viet.  c.  106,  s.  6. 

(i)  See  London  Gazette,  November  2nd,  1838,  p.  2367. 

(k)  Sect.  7. 
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the  same  manner  shall  be  made  out  by  the  Archbishop  and 
retained  by  him  (I). 

The  annual  value  of  any  benefice  for  such  purpose  is  to  be 
taken  by  deducting  from  the  gross  amount  of  the  yearly  income 
arising  therefrom  all  taxes,  rates,  tenths,  dues,  and  other 
permanent  charges  and  outgoings  to  which  such  benefice  is 
subject  ;  but  not  deducting  or  allowing  for  curate's  stipend, 
nor  for  such  taxes  or  rates  in  respect  of  the  house  of  residence  or 
glebe  land  as  are  usually  paid  by  tenants  or  occupiers,  nor  for 
money  spent  in  repairs  or  improvement  of  the  house  of  residence, 
and  buildings  and  fences  belonging  thereto  (ra). 

The  certificate  or  certificates  to  be  transmitted  to  or  retained 
by  the  Archbishop,  as  the  case  may  be,  shall  be  deposited  in  the 
Office  of  Faculties,  and  in  the  event  of  the  required  licence 
or  dispensation  being  granted,  shall  for  the  purposes  above 
mentioned  be  conclusive  evidence  of  the  annual  value  and 
population  of  each  of  the  benefices  to  which  the  same  shall 
relate,  and  of  their  distance  from  each  other  ;  and  the  regis- 
trar of  the  faculties  is  required  to  produce  such  certificate 
or  certificates  to  any  person  who  may  require  to  inspect  the 
same  (n). 

No  incumbent  may  hold  at  the  same  time  two  benefices  and 
a  cathedral  preferment  (o),  and  no  spiritual  person  holding  any 
preferment  in  any  cathedral  or  collegiate  church  may  hold  any 
preferment  in  any  other  cathedral  or  collegiate  church,  but  an 
archdeacon  is  not  prevented  from  holding  with  his  archdeaconry 
two  benefices  (under  the  limitations  above  mentioned),  one  to 
be  within  his  own  diocese,  or  one  cathedral  preferment  and  one 
benefice  both  within  his  own  diocese  ;  nor  is  a  spiritual  person 
holding  any  cathedral  preferment  with  or  without  a  benefice 
prevented  from  holding  therewith  any  office  in  the  same  cathe- 
dral or  collegiate  church  the  duties  of  which  are  statutably  or 
accustomably  performed  by  the  spiritual  persons  holding  such 
preferment  (p). 

If  any  spiritual  person,  holding  any  cathedral  preferment  or 
benefice,  shall  accept  any  other  cathedral  preferment  or  benefice, 
and  be  admitted,  instituted,  or  licensed  to  the  same  contrary  to 
the  provisions  of  the  Act,  every  cathedral  preferment  or  benefice 
so  previously  held  by  him  shall  be  and  become  ipso  facto  void, 
as  if  he  had  died  or  had  resigned  the  same,  any  law,  statute, 
canon,  usage,  custom,  or  dispensation  to  the  contrary  notwith- 
standing :  and  if  any  spiritual  person  holding  any  two  or  more 
benefices  shall  accept  any  cathedral  preferment,  or  any  other 
benefice,  or  if  any  spiritual  person  holding  two  or  more  cathedral 
preferments  shall  accept  any  benefice,  or  if  any  spiritual  person 

(I)  1  &  2  Viet.  c.  106,  s.  7. 

(m)  13  &  14  Viet.  c.  98,  s.  4. 

(n)  1  &  2  Viet.  c.  106,  s.  9. 

(o)  The  provisions  of  this  section  do  not  apply  to  an  honorary  canonry,  prebend, 
dignity  or  office  worth  not  exceeding  20Z.  a  year  :  4  &  5  Viet.  c.  39,  s.  3  ;  13  &  14 
Viet.  c.  98,  s.  11. 

(p)  1  &  2  Viet.  c.  106,  s.  2. 
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holding  any  cathedral  preferment  or  preferments,  and  benefice 
or  benefices,  shall  accept  another  benefice,  he  shall,  before  he  is 
instituted,  licensed,  or  in  any  way  admitted  to  the  said  cathedral 
preferment  or  benefice,  in  writing  under  his  hand,  declare  to  the 
bishop  or  bishops  within  whose  diocese  or  dioceses  any  of  the 
cathedral  preferments  or  benefices  previously  holden  by  him  are 
situate  which  cathedral  preferment  and  benefice,  or  which  two 
benefices  (such  two  benefices  being  tenable  together  under  the 
provisions  of  the  Act),  he  proposes  to  hold  together  ;  and  a 
duplicate  of  such  declaration  shall  by  such  spiritual  person  be 
transmitted  to  the  registry  of  the  diocese,  and  be  there  filed  ; 
and  immediately  upon  any  such  spiritual  person  being  instituted, 
licensed,  or  in  any  way  admitted  to  the  cathedral  preferment  or 
benefice  which  he  shall  have  accepted  as  aforesaid,  such  cathe- 
dral preferment  or  preferments,  benefice  or  benefices,  as  he 
previously  held,  and  as  he  shall  not  as  aforesaid  have  declared 
his  intention  to  hold,  or  such  benefice  as  shall  not  be  tenable 
under  the  provisions  of  the  Act  with  such  newly  accepted 
benefice,  shall  be  and  become  ipso  facto  void  as  if  he  had  died 
or  resigned  the  same  ;  and  if  such  spiritual  person  shall  in  any 
such  case  refuse  or  wilfully  omit  to  make  such  declaration  as 
aforesaid,  every  cathedral  preferment  and  benefice  which  he 
previously  held  shall  be  and  become  ipso  facto  void  as  afore- 
said (q). 

If  any  spiritual  person,  holding  any  benefice,  shall  accept  any 
other  benefice,  and  be  instituted,  admitted,  or  licensed  thereto 
contrary  to  the  provisions  of  the  Act,  every  such  benefice  which 
he  previously  held  shall  become  ipso  facto  void,  as  if  he  had  died 
or  resigned  the  same,  any  law,  custom,  faculty  or  dispensation 
to  the  contrary  notwithstanding  (r). 

It  is  further  declared  that  it  shall  not  be  lawful  for  any  person 
appointed,  after  August  14th,  1850,  to  the  deanery  of  any 
cathedral  church,  to  hold  the  office  of  head  ruler  of  any  college 
or  hall  within  either  of  the  Universities  of  Oxford  or  Cambridge, 
or  the  office  of  provost  of  Eton  College,  or  of  warden  of  Win- 
chester College,  or  of  master  of  the  Charter-house,  together  with 
his  deanery.  But  this  provision  is  not  to  apply  to  the  Dean  of 
Christ  Church,  Oxford,  as  head  of  his  college  there  (s).  Nor 
shall  it  be  lawful  for  any  spiritual  person,  being  head  of  any 
college  or  hall  at  Oxford  or  Cambridge,  or  warden  of  the  Uni- 
versity of  Durham,  and  also  holding  any  benefice,  to  take,  after 
the  time  before  mentioned,  and  hold  therewith,  any  cathedral 
preferment  or  any  other  benefice,  or  for  such  spiritual  person, 
also  holding  any  cathedral  preferment,  to  take,  after  such  time, 
and  hold  therewith,  any  benefice.  But  this  is  not  to  be  con- 

(q)  1&2  Viet.  c.  106,s.ll. 

(r)  13  &  14  Viet.  c.  98,  s.  7.  Cf.  (under  the  older  law)  Storie  v.  Bishop  of  Win- 
chester (1850),  9  C.  B.  62,  17  C.  B.  653,  and  Burder  v.  Mavor  (1848),  1  Rob.  Eccl. 
614.  The  statutory  provisions  in  effect  overrule  Alston  v.  Allay  (1836),  7  A.  &  E. 
289.  The  avoidance  does  not  entitle  the  new  incumbent  to  the  profits  under 
28  Hen.  S,  c.  11 :  Halton  v.  Cove  (1830),  1  B.  &  Ad.  534. 

(s)  13  &  14  Viet.  c.  98,  s.  5. 
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strued  to  prevent  such  person  from  holding  any  benefice  or 
preferment  permanently  attached  to  or  forming  part  of  his 
endowment  (t). 

The  term  "  ecclesiastical  duties  "  in  1  &  2  Viet.  c.  106,  and  in  "Ecclesias- 
the  Pluralities  Acts  Amendment  Act,  1885  (u),  includes  not  only  tical  duties" 
the  regular  and  due  performance  of  divine  service  on  Sundays  defined- 
and  holy-days,  but  also  all  such  duties  as  any  clergyman  holding 
a  benefice  is  bound  by  law  to  perform,  or  the  performance  of 
which  is  solemnly  promised  by  every  clergyman  at  the  time  of 
his  ordination,  and  the  performance  of  which  has  been  required 
of  him  in  writing  by   the  bishop,    and  also  the  observance 
of    all   the   promises    as  to   conduct  which  every   clergyman 
of  the  Church  of  England  solemnly  makes  at  the  time  of  his 
ordination  (x). 


SECTION  3. 
Of  Exchanging  Benefices. 

Before  an  exchange  of  benefices  can  be  made,  it  is  necessary 
to  procure  a  licence  from  the  ordinary  to  treat  of  an  exchange  ; 
and  it  is  then  effected  by  an  instrument  in  writing,  whereby  the 
parties  agree  to  exchange  their  benefices,  and  for  that  purpose 
resign  them  into  the  hands  of  the  ordinary  (y). 

In  exchanges  of  land,  the  estate  in  the  lands  exchanged  must 
be  of  the  same  quantity,  as  an  estate  in  fee  for  an  estate  in  fee, 
and  an  estate  for  life  for  an  estate  for  life  ;  so  in  the  case  of 
benefices,  both  must  be  spiritual  ;  for  a  lay  preferment,  as  an 
hospital,  cannot  be  exchanged,  or  go  for  a  prebend  or  other 
spiritual  benefice  (z). 

And,  by  analogy  to  the  case  of  lands,  where  it  is  necessary 
that  there  should  be  an  execution  by  entry  in  the  life  of  the 
parties,  so  in  the  case  of  a  resignation  for  the  purpose  of  ex- 
change, provided  the  resignation  is  expressed  to  be  conditional 
on  the  exchange  taking  full  effect,  and  is  accepted  by  the  bishop 
on  that  condition  (a),  if  one  party  is  instituted  and  inducted, 
and  the  other  only  is  instituted,  and  dies  or  refuses  to  finish,  in 
this  case,  though  they  have  proceeded  so  far,  yet  the  resignation 
and  all  that  followed  upon  it  shall  be  void,  and  both,  if  living, 
may  return  to  their  former  benefices  on  the  foot  of  former 
possession  ;  or,  if  one  die  before  he  is  inducted,  and  after  the 
induction  of  the  other,  this  induction  and  all  that  went  before 
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(0  13  &  H  Viet.  c.  98,  s.  6. 

(u)  48  &  49  Viet.  c.  54. 

(x)  Ibid.  s.  2  and  61  &  62  Viet.  c.  48,  s.  13  (3).  In  Wales  it  also  included  minis- 
trations in  the  Welsh  language. 

(y)  Gibs.  Cod.  863. 

(z)  Watson,  c.  4 ;  Gibs.  Cod.  821. 

(a)  Rumsey  v.  Nicholl  (1877),  2  C.  P.  D.  179  and  294.  The  question  is  discussed 
at  length  in  this  case,  but  it  is  thought  that  the  law  is  correctly  stated  above. 
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shall  be  void,  because  the  exchange  was  not  fully  executed 
during  the  lives  of  the  parties  (b)  :  and  here  we  observe  the 
analogy  to  the  implied  mutual  warranty. 

In  every  other  case  resignations  must  be  made  pure,  sponte, 
absolute,  et  simpUciter,  to  exclude  all  indirect  bargains  ;  but  a 
resignation  made  in  order  to  effect  an  exchange  is  an  exception, 
for  that  admits  of  the  condition  if  the  exchange  shall  take  full 
effect,  but  not  otherwise  ;  the  resignation,  therefore,  if  made 
subject  to  such  a  condition,  is  not  good  and  complete  until  the 
exchange  is  executed  ;  if  either  party  dies  or  refuses  to  complete 
the  exchange,  the  resignation  is  a  nullity,  and  it  is  as  if  it  had 
never  been  made  (c). 

It  follows  necessarily  from  what  has  been  here  stated,  that  all 
exchanges,  or  agreements  for  exchange,  between  incumbents, 
without  the  knowledge  and  full  authority  of  the  ordinary,  are 
illegal  ;  or,  rather,  there  is  no  possible  way  in  which  such 
exchanges  could  be  made  with  security  to  either  part}7.  More- 
over, the  mere  intention  to  exchange,  even  if  known  to  the 
ordinary  and  patron,  does  not  render  the  resignation  uncon- 
ditional ;  the  exchange  must  be  made  and  accepted  by  the 
bishop  as  a  condition  of  the  resignation,  and  failing  this, 
the  outgoing  incumbent  cannot  maintain  ejectment  against 
a  third  party  who  has  been  instituted  and  inducted  even  if 
unconscientiously  presented,  though  he  may  have  a  remedy 
against  the  patron  (d). 

Exchanges,  like  other  dealings  with  livings,  may  be  simoniacal : 
and  it  is  enacted,  that,  if  any  incumbent  of  any  benefice  with 
cure  of  souls  shall  corruptly  resign  or  exchange  the  same,  or 
corruptly  take,  for  or  in  respect  of  the  resigning  or  exchanging 
the  same,  directly  or  indirectly,  any  pension,  sum  of  money  or 
other  benefit  whatsoever,  as  well  the  giver  as  the  taker  of  any 
such  pension,  sum  of  money  or  other  benefit  corruptly  shall  lose 
double  the  value  of  the  sum  so  given,  taken  or  had,  half  to  the 
King  and  half  to  him  that  shall  sue  for  the  same  in  any  of  His 
Majesty's  courts  of  record  (e). 

An  exchange,  therefore,  must  be  made  simpUciter  ;  there 
must  be  no  sum  of  money  or  pension  or  other  pecuniary  benefit 
given  for  equality  of  exchange  ;  and  if  the  two  benefices  are  not 
of  equal  value,  he  who  takes  the  least  valuable  in  exchange  is 
precluded  from  receiving  any  compensation. 

Two  clergymen,  possessed  of  respective  incumbencies,  agreed 
to  exchange  them,  and  the  exchange  was  made  with  the  consent 
of  their  respective  patrons  and  diocesans  ;  they  accordingly 
resigned  their  benefices  into  the  hands  of  their  respective 
bishops,  and  were  inducted  into  the  exchanged  benefices. 
There  was  no  agreement  entered  into  on  the  subject  of  dilapi- 
dations ;  it  was  held  that  no  such  agreement  could  be  inferred, 

(b)  Gibs.  Cod.  821 ;  2  Burn  E.  L. 

(c)  See  Chapter  on  Resignation,  p.  529. 

(d)  See  note  (a),  p.  495,  ante. 

(e)  31  Eliz.  c.  6. 
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and  that  the  parties  to  the  exchange  had  the  same  rights  to 
claim  for  dilapidations  as  they  would  have  had  against  a  pre- 
ceding incumbent  in  the  case  of  a  presentation  to  a  living  (/). 
In  this  case  a  doubt  was  expressed  whether  an  agreement 
to  make  no  claim  for  dilapidations  would  not  amount  to  a 
simoniacal  contract.  This  point  has  been  considered  in  the 
cases  of  Goldham  v.  Edwards  (g)  and  Wright  v.  Davies  (g}.  In 
the  former  case,  to  an  action  for  dilapidations  of  a  rectory  by  an 
incumbent  against  his  predecessor  the  defendant  pleaded  that 
the  plaintiff  and  himself  agreed  to  exchange  livings  in  their  then 
state  and  condition,  and  that  the  plaintiff  should  not  call  upon 
the  defendant  to  pay  for  dilapidations  ;  it  was  held  that  the 
defence  was  good,  as  it  did  not  necessarily  or  reasonably  show 
that  the  bargain  was  simoniacal,  since  under  many  circum- 
stances an  agreement  not  to  claim  for  dilapidations  might  be 
legal.  In  the  latter  case  the  plaintiff  and  the  defendant  agreed 
to  exchange  their  respective  benefices  without  any  payment 
being  made  for  dilapidations  on  either  side.  The  plaintiff  sued 
the  defendant  for  dilapidations,  and  it  was  held,  upon  the 
authority  of  Goldham  v.  Edwards,  that  such  an  agreement  was 
not  necessarily  simoniacal  before  the  Ecclesiastical  Dilapida- 
tions Act,  1871,  and  that  it  was  not  so  contrary  to  the  policy 
of  that  Act  as  to  become  illegal  and  void  since. 

As  between  patrons  with  alternate  turns  of  presentation  to  a  Presentation 
benefice,  a  presentation  on  an  exchange  of  livings  must  be  ^nae^l^nge 
reckoned  as  a  turn  (h). 

An  exchange  of  portions  of  glebe  lands  may  be  effected  by  Exchange  of 
incumbents  under  the  powers  of  and  in  the  manner  provided  by  glebe  Iands-  - 
Acts  of  Parliament  ;   such  exchanges  are  of  a  different  nature, 
and  altogether  distinct  from  those  which  we  have  been  con- 
sidering in  the  present  chapter,  and  are  treated  of  elsewhere  (i). 


SECTION  4. 
Of  Forming  and  Dissolving  Unions  oj  Benefices. 

Union  of  benefices  is  the  uniting,  consolidating,  and  com-  Meaning, 
bining  two  benefices  into  one,  by  which  consolidation  one  of 
the  benefices  becomes  extinct  in  law.  The  principal  reasons 
assigned  for  such  union  by  the  canon  law  are  hospitality, 
nearness  of  the  places,  want  of  inhabitants,  poverty,  or  smalmess 
of  the  living  (j). 

Unions  were  made  by  the  ordinary,  patron,  and  parson,  or  Histoiy. 
during  vacancy  by  the  two  former  ;  in  some  cases  the  King's 

(/)  Downes  v.  Craig  (1841),  9  M.  &  W.  166. 

(g)  Goldham  v.  Edwards  (1856),  25  L.  J.,  C.  P.  223  ;   Wright  v.  Davies  (1876),  1 
C.  P.  D.  638. 

(h)  Keen  v.  Denny,  [1894]  3  Ch.  169. 
(i)  Ante,  p.  237. 
( j)  Gibs.  Cod.  920. 
c.  32 
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Union  must 
be  perma- 
nent. 


Pluralities 
Act,  1838. 


consent  was  also  necessary  (k),  but  yet  the  ordinary  was  the 
chief  actor,  and  therefore,  if  the  consent  of  the  King  was 
subsequent,  it  was  sufficient  (I). 

In  the  37th  year  of  Henry  VIII.  a  statute  (m)  was  passed  to 
relieve  the  uncertainty  existing  as  to  what  churches  were  poor 
enough  to  be  united,  which  permitted  the  union  where  one  of 
the  churches  was  not  worth  more  than  6L  a  year  in  the  King's 
books,  and  not  distant  from  the  other  above  a  mile.  There 
appears  to  be  some  doubt  whether  union  of  benefices  was  a 
matter  into  which  the  common  law  courts  would- inquire  prior 
to  this  statute,  and  it  was  said  that  it  was  the  making  of  this 
statute  that  gave  jurisdiction  to  the  common  law  to  examine 
if  unions  were  well  made  (n). 

In  the  17th  year  of  Charles  II.  a  further  statute  (o)  was 
passed  providing  for  the  union  of  churches  in  cities  and  corporate 
towns.  Under  this  statute  tithes  and  other  duties  were  to  be 
paid  to  ^he  incumbent  of  the  combined  churches,  though  the 
parishes  remained  distinct  as  to  all  rates,  taxes,  &c.,  and 
churchwardens  were  appointed  for  each  parish  as  before.  By 
this  union  both  the  old  churches  were  extinguished,  for  that  the 
church  united  was  a  new  thing  created,  a  novum  aliquid  tertium, 
composed  of  both  (p). 

In  the  4th  year  of  William  III.  a  statute  (q)  was  passed 
providing  that  where  one  of  the  churches  united  under  the 
Act  of  Charles  II.  is  demolished  the  parishioners  of  such  church 
should  bear  a  proportion  of  the  cost  of  all  repairs  and  decent 
ornaments  (to  be  fixed  by  the  Archbishop  or  bishop  making 
the  union)  of  the  combined  church. 

The  instrument  which  purports  to  create  valid  union  must 
not  have  a  temporary  character,  or  be  merely  personal  to  the 
incumbent.  And  no  union  could  be  valid  unless  made  with 
consent  of  the  patrons.  Without  such  consent,  a  licence  from 
the  ordinary  would  seem  to  be  a  dispensation  to  hold  two 
livings,  merely  personal  to  the  incumbent  during  his  lifetime, 
and  not  affecting  the  benefices  (r). 

The  above-mentioned  statutes  (s)  were  repealed,  and  in  1838 

(k)  E.g.,  where  the  churches  were  of  a  considerable  value. 

(1)  Reynoldson  v.  Blake  and  Bishop  of  London  (1697),  1  Ld.  Rayrn.  192. 

(m)  37  Hen.  8,  c.  21. 

(n)  Reynoldson  v.  Blake  and  Bishop  of  London,  supra.  Cf.  Austyn  v.  Twyne 
(if)96),  Cro.  Eliz.  500. 

(o)  17  Car.  2,  c.  3. 

(p)  Reynoldson  v.  Blake  and  Bishop  of  London,  supra. 

(q)  4  Will.  3,  c.  12.  This  Act  has  been  repealed  except  as  to  churches  united 
before  the  passing  of  1  &  2  Viet.  c.  106  :  S.  L.  R.  Act,  1867. 

(r)  See  Daniel  v.  Morton  (1850),  16  Q.  B.  198,  where  it  was  held  that  an  instru- 
ment under  the  episcopal  seal  purporting  to  unite  a  rectory  and  perpetual  curacy 
during  the  incumbency  of  a  named  clergyman,  with  a  proviso  that  the  incumbent 
kept  a  sufficient  curate  in  the  parish  in  which  he  did  not  reside,  was  in  the  nature 
of  a  dispensation  only,  and  that  the  rector  must  be  taken  to  be  non-resident  in  the 
perpetual  curacy,  so  that  the  bishop  was  entitled  to  assign  a  stipend  to  a  curate  in 
the  perpetual  curacy,  as  in  the  case  of  a  non-resident  incumbent. 

(*)  37  Hen.  8,  c.  21  ;  17  Car.  2,  c.  3  ;  4  Will.  3,  c.  12  (the  last  except  as  to  churches 
united  prior  to  18?  8). 


FORMING   AND    DISSOLVING   UNIONS    OP   BENEFICES.  499 

the  Pluralities  Act  (t)  was  passed,  which  provided  a  new  and 
exclusive  method  for  the  uniting  of  benefices.  Under  the 
provisions  of  this  Act,  it  was  necessary  for  the  benefices  to  be 
in  contiguous  parishes,  and  there  were  limitations  as  to  the 
population  of  the  parishes  (u).  The  Archbishop  was  empowered 
to  make  an  inquiry  on  the  motion  of  the  bishop  of  the  diocese, 
and  if  he  considered  that  an  union  was  desirable  it  was  necessary 
in  the  first  instance  to  obtain  the  consent  of  the  patrons 
of  the  benefices.  A  notice  of  the  proposal  was  then  posted 
on  the  doors  of  the  churches  concerned,  and  a  period  of  six 
weeks  was  given  for  any  person  interested  to  show  cause 
against  the  union.  The  Archbishop,  if  no  sufficient  cause 
were  shown,  reported  to  His  Majesty  in  council,  who  might 
thereupon  make  an  order  for  union  containing  certain  specified 
provisions. 

The  general  law  as  to  the  union  of  benef.ces  is  now  governed  General  law 
entirely  (except  as  to  the  metropolis  and  any  local  Acts)  by  the  now  con- 
Union  of  Benefices  Act,  1919  (x),  which  makes  it  unlawful  to  uSon  of 
unite  two  or  more  benefices  into  one  benefice  in  any  other  Benefices 
manner   than  is   therein  provided  (y).     The  Act  repeals   the  Act> 1919< 
provisions  for  union  in  the  Pluralities  Act,  1838  (z),  save  where 
a  statement  of  facts  or  copy  representation  has  been  published 
before  the  passing  of  the  Act  of  1919  (a),  but  does  not  affect  or 
apply  to  the  metropolis,  in  respect  of  which  the  old  law  is  left 
untouched  (6).     The  Act  of  1919  is  at  present  of  a  temporary 
character,  and  provides  that  no  commission  shall  be  issued  under 
the  Act  after  the  thirty-first  day  of  December,   1921  (c).     It 
incorporates  (with  amendments)  some  of  the  provisions  of  the 
Union  of  Benefices  Act,  1860  (d),  and  one  section  of  the  Union 
of  Benefices  Acts  Amendment  Act,  1871  (e).     The  Act  defines 
a  benefice  as  a  benefice  with  the  cure  of  souls,  and  no  other, 
comprehending  all  parishes,  perpetual  curacies,  endowed  public 
chapels,  parochial  chapelries,  and  chapelries  or  districts  belong- 
ing to  or  reputed  to  belong  to  or  annexed  or  reputed  to  be 
annexed  to  any  church  or  chapel,  anything  in  any  other  Act  to 
the   contrary  notwithstanding,   and  a  sinecure   as  a  spiritual 
sinecure  rectory  (/)  or  vicarage  ;   and  the  expression  "  union  of 
benefices  "  used  in  the  Act  means  an  union  of  two  or  more 
benefices,  or  of  one  or  more  benefice  or  benefices  and  ,one  or 
more  sinecure  or  sinecures. 

(0  1  &  2  Viet.  c.  106,  ss.  16—20. 

(u)  The  limitation  as  to  income  was  removed  by  the  Pluralities  Act,  1850  (13  & 
14  Viet.  c.  98),  s.  8. 

(x)  9  &  10  Geo.  5,  c.  98  ;  and  see  the  Union  of  Benefices  Rules,  1920,  made  under 
sect.  3  of  the  Act. 

(y)  Sect.  19. 

(z)  1  &  2  Viet.  c.  106,  ss.  16—20. 

(a)  9  &  10  Geo.  5,  c.  98,  s.  16. 

(b)  Sects.  16,  19,  22  (3),  including  the  law  as  to  uniting  benefices  within  and 
benefices  without  the  metropolis.     See  post,  pp.  509  on. 

(c)  Sect.  23. 

(c7)  23  &  24  Viet.  c.  142. 

(e)  34  &  35  Viet.  c.  90,  s.  4. 

(/)  Sinecure  rectories  have  been  suppressed  :  3  &  4  Viet.  c.  113,  s.  48. 
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Bishop  on 
request  of 
Ecclesiastical 
Commis- 
sioners to 
issue  com- 
mission as  to 
union  of 
neighbouring 
benefices. 


Nomination 
of  commis- 
sioners. 


Report. 


Scheme  to  be 
prepared  and 
certified. 


The  Act  sets  out  (g)  that  whenever  it  shall  appear  to  the 
Ecclesiastical  Commissioners,  whether  on  their  own  motion  or 
any  representation  made  to  them,  that  inquiry  ought  to  be 
made  as  to  the  desirability  of  uniting  two  or  more  benefices, 
being  either  in  the  same  parish  or  neighbouring  to  each  other, 
they  may  address  a  request  to  the  bishop  of  the  diocese,  in 
which  that  one  of  those  benefices  which  has  the  largest  popula- 
tion shall  be  situate,  to  cause  a  commission  to  be  issued  under 
his  hand  and  seal  addressed  to  the  persons  to  be  nominated  as 
thereinafter  mentioned,  authorising  and  requiring  them  to 
inquire  and  report  to  him  whether  such  union  may,  with 
advantage  to  the  interests  of  religion,  be  made,  and  to  inquire 
into  and  report  on  all  such  matters  in  anywise  affecting  such 
union,  or  connected  therewith,  as  they  may  deem  necessary,  and 
to  recommend  terms  for  effecting  any  union  in  favour  of  which 
they  report,  including  the  regulation  of  the  course  and  succession 
in  which  the  patrons  (if  there  be  more  than  one  patron)  shall 
present  or  nominate  to  the  united  benefice  from  time  to  time 
as  the  same  shall  become  vacant.  The  bishop  shall  there- 
upon issue  the  commission,  and  the  commissioners  shall  there- 
upon make  a  local  inquiry  (h),  as  to  the  matters  referred  to 
them. 

The  four  commissioners  are  to  be  nominated  as  follows  : — 
One  by  the  bishop  or  bishops  of  the  diocese  or  dioceses  in 

which  the  benefices  are  situated  ; 
One  by  the  patron  or  patrons  of  the  benefices  (i) ; 
One  by  the  churchwardens  (if  any)  or  the  major  part  of 

them ; 

One  (who  shall  act  as  chairman  and  have  a  casting  vote) 
by  the  Ecclesiastical  Commissioners. 

There  are  provisions  in  the  event  of  the  bishop  being 
also  a  patron  and  for  lapse  of  the  right  of  nomination  if 
not  exercised  by  the  patrons  or  churchwardens  within  thirty 
days  (&). 

On  the  receipt  of  the  commissioners'  report  the  bishop  is  to 
transmit  it,  or  a  copy,  to  the  Ecclesiastical  Commissioners  (Z), 
who  shall,  if  the  report  unanimously  or  by  a  majority  recom- 
mends an  union  and  if  the  bishop  or  bishops  concerned  approve 
of  the  report  in  writing,  but  not  otherwise,  prepare  a  scheme 
for  union  based  upon  it,  which  may,  with  the  assent  of  the 
bishops  affected,  embody  any  modification  of  the  proposals. 
The  draft  proposed  scheme  is  to  be  published  locally,  and  is 


(g)  9  &  10  Geo.  5,  c.  98,  s.  18. 

(h)  The  Union  of  Benefices  Rules,  1920,  2 — 12,  make  provisions  as  to  the  place, 
date  and  time  of  notice  and  procedure  in  connection  with  the  local  inquiry.  The 
commissioners  are  to  report  within  two  months  unless  further  time  is  allowed : 
rule  13. 

(i)  Including  the  patron  of  any  benefice  of  which  it  is  proposed  to  sever  a  portion: 
sect.  17  and  schedule  (Act  of  1860,  s.  10,  as  amended). 

(k)  Sect.  2. 

(I)  It  is  not  obligatory  on  the  bishop  or  the  Ecclesiastical  Commissioners  to 
disclose  the  report  to  any  one  :  Union  of  Benefices  Rules,  1920,  No.  14. 
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also  to  be  transmitted  to  the  patrons  affected,  with  a  notice  in 
each  case  requiring  any  objections  to  be  transmitted  to  the 
Ecclesiastical  Commissioners  (m).  The  Ecclesiastical  Com- 
missioners after  giving  full  consideration  to  such  objections  and 
making  such  alterations  (if  any)  as,  having  regard  thereto,  they 
consider  right,  and  after  obtaining  the  written  consent  of  the 
bishops  affected  to  such  alterations,  shall  (unless,  after  full 
consideration,  they  shall  think  it  advisable  to  withdraw  the 
scheme)  certify  the  scheme  and  the  bishops'  written  consent  to 
His  Majesty  in  council  (n). 

Provided  that  in  case  one  or  more  benefices  to  be  united  shall 
be  situated  in  a  city  or  municipal  borough  no  such  scheme  shall 
be  submitted  to  His  Majesty  in  council  until  it  has  been  laid 
before  both  Houses  of  Parliament  for  the  space  of  two  calendar 
months  (o). 

Public  notice  of  such  certification  is  to  be  given  (p),  and  any  Appeal, 
person  who  has  duly  objected  to  the  draft  scheme  may  appeal 
to  the  Privy  Council  against  the  scheme  or  any  part  thereof. 
If  there  is  no  appeal  within  a  month  an  order  in  council  may  be 
made  and  issued  for  affirming  the  scheme.     If  there  is  an  appeal 
it  is  heard  and  reported  upon  by  the  judicial  committee  of  the 
Privy  Council,  upon  whose  proposal  the  scheme  may  be  affirmed, 
varied,  dismissed  or  returned  to  the  Ecclesiastical  Commis- 
sioners for  reconsideration  (q).     Orders  in  council  affirming  any  Affirmation 
scheme  are  to  be  published  in  the  London  Gazette  and  registered  by  order  in 
in  the  registry  of  the  diocese  to  which  the  united  benefice  is  to  counciL 
belong,  and  are  to  have  full  force  and  effect  of  law  in  all  respects 
as  soon  as  gazetted  (but  subject  and  without  prejudice  to  the 
rights  of  any  incumbent  affected  thereby  who  shall  not  assent 
thereto  (r)  ),    notwithstanding    any    previous    non-compliance 
with,  omission  in  regard  to,  or  non-observance  of  any  of  the 
requirements  of  the  Act  or  any  variation  between  the  scheme 
and  the  proposals  originating  it  (s). 

At  any  time  after  the  issuing  of  any  such  order  in  council  a  Supple- 
supplemental  order  may  be  made  founded  upon  a  scheme  of  the  mental 
Ecclesiastical  Commissioners  correcting  or  altering  the  original 
order.     The  supplemental  order  has  the  same  force  and  effect 
as  if  it  were  part  of  the  original  order,  but  the  supplemental 
scheme  requires  the  same  consents  as  if  it  had  been  an  original 
scheme  (t). 

(m)  Union  of  Benefices  Rules,  1920,  No.  16. 

(n)  Sect.  4. 

(o)  Sect,  17  and  schedule  (Act  of  1860,  s.  15,  amended). 

(p)  Union  of  Benefices  Rules,  1920,  No.  17. 

(q)  Sect.  5. 

(r)  Sect.  7  and  schedule  (Act  of  1860,  s.  13,  amended).  The  order  in  council 
when  registered  in  the  diocesan  registry  may  be  inspected  there,  and  copies  or 
extracts  had  on  payment  of  certain  fees  :  Union  of  Benefices  Rules,  1920,  No.  18. 

(s)  Sect.  17  and  schedule  (Act  of  1860,  s.  23). 

(t)  Sect.  17  and  schedule  (Act  of  1860,  s.  25).  It  is  probable,  though  not  clear, 
that  such  a  supplemental  scheme  could  be  proposed  by  the  Ecclesiastical  Commis- 
sioners suo  motu.  The  consents  referred  to  are  apparently  those  of  the  bishops 
affected. 
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erection  of 
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sale  of  site, 
&c. 


Every  scheme  under  the  Act  for  the  union  of  any  benefices 
shall  recommend  that  the  benefices  proposed  to  be  united  shall 
become  permanently  united  together  and  form  one  benefice 
with  cure  of  souls  (u),  and  either  (a)  that  the  parishes  or  places 
of  which  the  benefices  consist  shall  be  united  into  one  parish 
for  ecclesiastical  purposes  and  for  such  other  purposes  as  the 
Act  provides,  or  (b)  that  such  parishes  or  places  shall  continue 
distinct  in  all  respects  except  as  provided  by  the  Act.  The 
scheme  shall  also  determine  to  which  diocese,  where  more  than 
one  is  affected,  the  united  benefice  shall  belong  (x}.  Provision 
is  made  for  uniting  part  only  of  a  benefice  with  some  other 
contiguous  benefice  or  benefices,  the  severed  portion  being 
deemed  for  this  purpose  to  be  a  separate  benefice  and  parish. 
The  same  scheme  and  order  in  council  may  provide  for  the 
severance  and  the  uniting,  and  may  make  such  provisions  as 
are  necessary  in  connection  with  the  rights  and  property  of  the 
severed  portion  and  the  parishioners  thereof  (y). 

If  it  appears  to  the  Ecclesiastical  Commissioners  that  the 
total  revenue  of  any  benefices  proposed  to  be  united  would  be 
more  than  sufficient  for  the  due  maintenance  and  support  of 
the  incumbent  of  the  united  benefice  and  of  any  necessary 
assistant  curates,  and  that  specified  parts  of  the  permanent 
endowments  of  the  united  benefices  might,  with  advantage  to 
the  interests  of  religion,  be  made  subject  to  a  perpetual  annual 
rent-charge  in  favour  of  some  other  benefice  in  the  same 
diocese  or  might  be  excepted  out  of  the  union  and  transferred 
as  an  endowment  to  such  other  benefice  having  no  competent 
provision,  they  may,  with  the  consent  of  the  patrons  and  bishops 
concerned,  prepare  a  scheme  which  may  be  affirmed  by  an  order 
in  council.  The  order  in  council  on  coming  into  operation  vests 
the  endowment  automatically  in  the  benefice  to  be  endowed 
and  in  the  incumbent  thereof,  subject  to  all  existing  leases, 
charges,  &c.  Provision  may  be  made  for  appropriating  not 
exceeding  one-fifth  of  the  income  for  not  exceeding  five  years 
in  augmentation  of  the  fund  for  payment  of  the  expenses  of 
carrying  the  Act  into  execution  (yy}. 

The  scheme  may  (subject  to  objection  as  provided  (z)  ) 
provide  for  the  erection  of  any  new  church  or  parsonage -house, 
for  the  pulling  down  or  removal  of  any  existing  church  (save 
the  pulling  down  of  any  church  not  within  a  city  or  municipal 
borough)  or  parsonage-house  affected  and  for  the  appropriation 
or  sale  of  the  materials  and  site  and  ground  annexed  thereto 
and  necessary  for  the  use  and  enjoyment  thereof,  for  the 
appropriation  of  any  plate  or  other  furniture  held  in  trust  for 
any  church  to  be  pulled  down,  for  the  disposal  of  any  organ  in 

(u)  For  the  effect  of  this  provision  on  pluralities  cf.  In  re  Macnamara  (1911),  104 
L.  T.  771. 

(x)  Sect.  6. 

(y)  Sect.  17  and  schedule  (Act  of  1860,  s.  10,  as  amended).  This  provision  appears 
only  to  apply  to  contiguous  benefices,  and  the  procedure  laid  down  is  by  no  mean* 
clear. 

(yy)  Sect.  17  and  schedule  (Act  of  1860,  s.  11,  as  amended). 

(  )  Presumably  under  sect.  4  (b)  and  5  (1)  of  the  Act  of  1919. 
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such  church,  for  the  transfer  of  any  lectureships  (a)  attached  to 
such  church,  but  not  so  as  to  affect  the  right  of  appointment 
thereto,  or.  for  sale  or  exchange  of  any  parsonage  or  glebe 
houses  or  buildings,  or  the  sites  thereof  with  their  appurtenances, 
for  compensation  to  parish  clerks  or  other  officers  or  for  arrange- 
ments with  respect  to  fees  or  vestry  rooms.  The  font,  com- 
munion table,  and  communion  plate  may  not  be  sold,  but  are 
to  be  transferred  to  the  church  of  the  united  parish  or  one  of 
the  churches  of  the  united  benefices,  or  if  not  needed  there  to 
any  other  church  or  chapjel  in  the  diocese  selected  by  the 
bishop  (6). 

The  Act  does  not  legalise  the  sale,  letting  or  appropriation  of 
the  site  of  any  church  unless  with  the  consents  in  writing  of  the 
Archbishop,  the  bishop,  the  archdeacon  and  the  Home  Secre- 
tary, and  subject  to  any  directions  and  restrictions  of  the  last 
named  as  to  the  removal  of  remains  deposited  under  the  church 
and  the  not  disturbing  and  finally  closing  the  vaults  or  graves  (c). 
No  sale  or  letting  is  to  be  made  of  the  site  of  any  church  wherein 
any  bodies  are  known  to  be  interred  until  after  the  remains 
have  been  properly  removed.  Provision  is  made  for  notice 
being  given  to  the  heirs  and  for  the  removal  of  tablets  and 
monuments  to  one  of  the  other  churches.  The  removal  in  both 
cases  may  be  effected  either  by  the  heirs  or  at  the  cost  of  the 
Ecclesiastical  Commissioners,  the  expenses  in  both  cases  being 
paid  out  of  the  fund  (d). 

Nothing  in  the  Act  legalises  the  sale  or  letting  of  any  church- 
yard or  burial  ground  (d). 

A  further  provision  incorporated  in  the  Act  enacts  that  the 
site  of  any  church  wholly  or  partly  pulled  down  and  the 
churchyard  belonging  thereto  shall  be  properly  fenced  and 
preserved  and  kept  free  from  desecration  (e).  Until  such 
churchyard  is  legally  closed  for  burial  the  persons  having  rights 
of  burial  there  are  not  entitled  to  rights  of  burial  in  any  other 
churchyard  in  the  same  benefice  (/). 

(a)  In  the  case  of  endowed  lectureships,  lectures  customarily  preached  in  a  church 
taken  down  or  ceasing  to  be  a  parish  church  are  to  be  preached  in  the  substituted 
parish  church  or  in  accordance  with  a  scheme  prepared  by  the  bishop  and  subject  to 
certain  assents.  The  right  of  appointing  a  lecturer  is  not  to  be  affected,  and  the 
consent  of  the  incumbent  to  the  licence  of  the  lecturer  is  necessary :  sect.  17  and 
schedule  (Act  of  1860,  s.  26,  as  amended). 

(6)  Sect.  17  and  schedule  (Act  of  1860,  s.  14,  as  amended). 

(c)  Cf.  Burial  Act,  1857,  s.  25,  post,  p.  632. 

(d)  Sect.  17  and  schedule  (Act  of  1860,  s.  17,  as  amended).    Apparently  a  faculty 
is  required  in  all  cases  save  in  the  case  of  the  removal  of  monuments  at  the  cost  of 
the  Ecclesiastical  Commissioners. 

(e)  It  is  not  clear  what  is  the  combined  effect  of  the  incorporation  of  this  section 
and  sects.  14  and  17  of  the  Act  of  1860  in  the  Act  of  1919.     The  sections  were 
considered  in  their  then  bearing  in  Ecclesiastical  Commissioners  v.  Kino  (1880),  14 
Ch.  D.  213  ;  In  re  Ecclesiastical  Commissioners  and  New  City  of  London  Brewery 
Co.'s  Contract,  [1895]   1  Ch.   702;  City  and  South  London  Railway  Co.  v.  United 
Parishes  of  St.  Mary  Woolnoth  and  St.  Mary  Wookhurch  Haw,  [1903]  2  K.  B.  728, 
[  1905]  A.  C.   1  ;  but  the  effect  of  combining  the  three  sections  in  one  enactment 
appears  to  be  to  limit  the  powers  of  sale  of  the  site  to  a  sale  for  some  purpose 
that  would  not  involve  desecration. 

(/)  Sect.  17  and  schedule  (Union  of  Benefices  Acts  Amendment  Act,  1871  (34  & 
35  Viet.  c.  90),  s.  4). 
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Every  scheme  for  the  formation  of  an  united  benefice  or 
parish,  if  more  than  one  parsonage-house  or  church  is  left 
standing  within  the  united  benefice  or  parish,  is  to  determine 
in  the  first  case  which  is  to  be  the  parsonage-house  of  the 
united  benefice  and  in  the  second  case  which  is  to  be  the  parish 
church.  If  only  one  parsonage-house  or  church  is  left  standing, 
such  house  or  church  is  to  be  the  parsonage-house  of  the  united 
benefice  or  the  parish  church  of  the  united  parish,  as  the  case 
may  be  (g). 

The  scheme  is  to  define  the  event  on  the  happening  of  which 
the  union  is  to  take  place,  but  the  union  may  not  be  postponed 
later  than  the  date  of  the  last  of  the  first  avoidances  of  the 
benefices  concerned  after  the  publication  of  the  order  (h). 

If  at  the  date  of  the  registration  of  the  order  the  benefices 
are  not  all  held  by  the  same  incumbent,  the  scheme  may  require 
that  on  any  avoidance  before  the  union  takes  effect  the  patron 
of  the  vacant  benefice  shall  be  bound  to  present  or  nominate 
and  the  bishop  to  admit  or  institute  or  license  to  the  vacant 
benefice  the  incumbent  of  one  of  the  other  benefices  affected  (i). 

After  the  completion  of  an  union  of  benefices  the  Union  of 
Benefices  Acts  Amendment  Act,  1871  (k),  applies  to  the  united 
benefice  as  regards  any  church  therein  not  directed  by  the 
scheme  to  be  pulled  down  and  the  churchyard  of  any  such 
church  (I).  Where  the  parishes  have  been  united,  the  parish 
church  will  have  already  been  determined  under  the  scheme  (m), 
but  where  the  benefices  only  have  been  united,  the  bishop  will 
apparently  have  power  under  sect.  3  of  the  Act  of  1871  to 
decree,  with  the  necessary  consents,  that  one  of  the  churches 
remaining  (if  there  be  more  than  one)  shall  be  constituted  the 
parish  church  (n).  Any  other  churches  left  standing  may  also 
be  dealt  with  by  the  bishop,  and  he  may  decree  that  they  be 
wholly  or  partly  pulled  down,  or  suffered  to  remain  standing  or 
still  be  used  for  the  purposes  of  divine  service,  either  as  chapels 
of  ease  to  the  parish  church  or  otherwise,  or  be  converted  into 
mortuary  chapels  (o). 

Where  an  union  of  benefices  has  been  made  under  this  or  any 
other  Act,  and  it  appears  to  the  Ecclesiastical  Commissioners 
desirable,  whether  on  their  own  motion  or  on  any  representation, 
that — 

(a)  The  parishes  of  an  united  benefice  should  be  united  for 

ecclesiastical  and  certain  other  purposes  ;   or 

(b)  Some  other  church  of  an  united  benefice,  whether  the 

(g)  Sects.  7,  8. 

(h)  Sect.  10  (1). 

(i)  Sect.  10  (2). 

(k)  34  &  35  Viet.  c.  90. 

(1)  9  &  10  Geo.  5,  c.  98,  s.  9. 

(m)  Sect.  8. 

(n)  34  &  35  Viet.  c.  90,  s.  3.  Sect.  6  of  that  Act  continues  the  rights,  privileges 
and  obligations  of  the  parishioners  of  the  separate  parishes  in  relation  to  the 
parish  church  so  constituted. 

(o)  34  &  35  Viet.  c.  90,  ss.  3 — 5.  The  provisions  of  the  Act  of  1871  are  set 
out  more  fully  post,  p.  507. 
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Expenses 
fund. 


parishes  have  been  united  or  not,  should  be  substituted 
for  the  parish  church  of  the  united  parish  or  of  any  of 
the  parishes  ; 

the  bishop  is,  on  their  request,  to  issue  a  commission  to  inquire 
into  and  report  upon  the  desirability  of  such  action.  The 
same  procedure  follows  as  in  the  case  of  an  original  commission 
as  to  union  (p). 

The  expenses  of  any  bishop  or  the  Ecclesiastical  Commis- 
sioners incurred  in  promoting  any  union,  &c.  (including  the 
scheme  and  all  preliminary  expenses,  whether  resulting  in  an 
order  in  council  or  not),  are  to  be  paid  by  the  Ecclesiastical 
Commissioners  out  of  a  fund  to  be  provided  by  them  (q).  There 
is  to  be  a  separate  account  kept  for  each  diocese,  and  money 
received  or  appropriated  is  to  be  credited  to  the  account  of 
the  diocese  from  which  the  money  comes,  and  is  not  applicable 
save  in  respect  of  proposals  and  schemes  affecting  that  diocese  (r). 
If  the  money  standing  to  the  credit  of  a  diocese  is  not  sufficient 
the  expenses  may  be  paid  out  of  the  common  fund  of  the 
Ecclesiastical  Commissioners  (s). 

In  each  diocese  on  the  first  and  every  sale  of  property  or 
materials  in  pursuance  of  any  scheme  or  order  under  the  Act, 
the  Ecclesiastical  Commissioners  may  appropriate  the  whole  or 
such  portion  (if  any)  as  they  think  proper  of  the  produce  of  the 
sale  to  the  fund  (q). 

Funds  may  also  be  appropriated  by  the  Ecclesiastical  Com- 
missioners in  augmentation  of  this  fund  under  the  provisions 
of  sect.  1 1  of  the  Act  of  1860  as  amended  and  incorporated  in  this 
Act  (t). 

When  the  diocesan  fund  is  sufficient  in  their  opinion  to  meet  Surplus  of 
all  expenses  incurred,  or  to  be  incurred  under  the  Act,  the 
Ecclesiastical  Commissioners  are,  with  the  written  consent  of 
the  bishop,  to  employ  the  surplus  for  the  benefit  of  any  benefice 
in  the  diocese  they,  with  such  consent,  think  fit  (u). 

Upon  an  order  in  council  under  the  Act  coming  into  operation 
all  churches,  houses,  buildings,  lands  and  hereditaments 
authorised  by  the  order  to  be  pulled  down  or  sold,  vest  auto- 
matically in  the  Ecclesiastical  Commissioners  on  the  trusts 
declared  by  the  Act  ;  they  have  power  to  convey,  sell  and  dis- 
pose of  them  as  they  think  expedient,  and  the  receipt  in  writing 
of  their  treasurer  is  a  sufficient  discharge.  The  freehold  of  the 
parish  church  of  the  united  parish  and  of  all  such  other  lands, 
&c.,  previously  vested  in  the  incumbents  of  the  original  parishes, 
as  are  not  vested  in  the  Ecclesiastical  Commissioners,  is 
vested  in  the  incumbent  of  the  united  parish  (x). 

(p)  9  &  10  Geo.  5,  c.  98,  s.  12. 

(q)  Sect.  17  and  schedule  (Act  of  1860,  s.  22,  as  amended). 

(r)  Sect.  13  (1).  The  Union  of  Benefices  Rules,  1920,  No.  15,  provide  what 
payments  may  be  made  towards  the  costs  and  expenses  of  any  person  or  body  con- 
cerned in  any  proposal  or  scheme. 

(s)  Sect.  13  (3). 

(0  Sect.  17  and  schedule. 

(u)  Sect.  13  (2). 

(x)  Sect.  17  and  schedule  (Act  of  1860,  s.  29). 
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Any  union  of  parishes  under  the  Act  leaves  the  property  r 
rates,  taxes,  parochial  rights,  privileges,  liberties,  &c.,  of  the 
several  united  parishes  untouched  and  distinct.  The  parish- 
ioners continue  severally  to  elect  churchwardens  and  parish 
officers,  such  churchwardens  being  together  churchwardens  of 
the  church  of  the  united  parish  ;  the  vestries  together  form  one 
joint  vestry  ;  provisions  are  to  be  included  in  the  scheme  for 
dealing  with  the  case  of  select  vestries  and  the  maintenance 
and  regulation  of  the  joint  vestries.  The  scheme  may  also 
define  the  proportionate  contribution  of  each  parish  towards 
the  sustentation  of  the  fabric  of  the  parish  church,  and  for  the 
maintenance  of  the  services  therein,  and  for  other  ecclesiastical 
purposes,  as  the  Ecclesiastical  Commissioners  may  deem 
necessary  in  each  case  (y). 

No  union  of  benefices  under  the  Act  is  to  affect  the  property, 
charities,  &c.,  of  any  particular  parish,  &c.,  but  attendance  at 
the  parish  church  of  an  united  parish  is  to  be  deemed  attendance 
at  the  original  church,  and  for  vesting  purposes  the  incumbent 
of  the  united  benefice  is  to  represent  the  incumbent  of  the 
separate  parish  (a). 

The  bishop  may  direct  that  services  shall  or  shall  not  be  held 
in  any  church  in  a  benefice  united  under  the  Act  or  otherwise, 
not  being  a  parish  church  (b). 

Where  an  affirmed  scheme  recommends  the  appointment  of 
a  curate  in  an  united  benefice,  the  bishop  has  the  powers  given 
by  sect.  13  of  the  Pluralities  Act  Amendment  Act,  1885  (c),  as 
to  requiring  the  nomination  of,  appointing,  licensing,  and 
assigning  a  stipend  to  a  curate,  but  without  regard  to  the 
annual  value  or  population  of  the  united  benefice.  The  right 
of  appeal  is  preserved  (d). 

Upon  any  union  of  benefices  where  the  parishes  are  united, 
and  from  time  to  time  thereafter,  the  bishop  is  by  faculty  to 
alter  and  readjust  the  seats  and  the  appropriation  thereof  in 
the  parish  church  so  that  no  less  than  half  are  left  unappro- 
priated, the  remainder  being  placed  at  the  disposal  of  the 
churchwardens  under  the  control  of  the  bishop  for  the  use  of 
the  parishioners,  discharged  from  all  prescriptive  and  other 
pre-existing  rights.  The  money  expended  for  such  purpose  is 
to  be  deemed  expenses  of  the  bishop  to  be  defrayed  out  of  the 
fund  (e). 

If  any  commissioners  appointed  under  the  Act  report  against 
an  union,  but  in  favour  of  affording  approved  accommodation  in 
one  or  more  of  the  churches  referred  to  for  casual  residents  in 
the  neighbourhood  and  other  non-parishioners,  the  bishop  may, 
if  funds  are  found  voluntarily  within  two  years,  direct  a  re- 

(y)  Sect.  17  and  schedule  (Act  of  1860,  s.  20). 

(a)  Sect.  17  and  schedule  (Act  of  1860,  s.  21,  as  amended). 

(b)  Sect.  14.     A  somewhat  similar  power  is  apparently  given  to  the  bishop  under 
sect.  9,  incorporating  the  Act  of  1871,  s.  3. 

(c)  48  &  49  Viet.  c.  54,  post,  p.  160. 

(d)  9  &  10  Geo.  5,  c.  98,  s.  15. 

(e)  Sect.  17  and  schedule  (Act  of  1860,  s.  28,  as  amended). 
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seating  in  the  manner  recommended,  due  provision  being  made 
for  the  appropriation  of  seats  for  the  accommodation  of  parish- 
ioners (with  power  to  the  churchwardens  to  appropriate  further 
seats  to  parishioners).  All  the  seats,  both  appropriated  and 
free,  are  to  be  made  as  near  as  possible  of  the  same  size  and 
general  appearance  (/). 

Where,  in  the  opinion  of  the  Ecclesiastical  Commissioners,  it 
is  doubtful  who  is  the  patron  for  the  purposes  of  the  Act,  the 
Ecclesiastical  Commissioners  may  decide  the  question,  and 
their  decision  is  conclusive  (g). 

The  Union  of  Benefices  Acts  Amendment  Act,  1871  (h),  as 
enacted,  was  to  be  read  as  one  with  the  Pluralities  Acts,  1838 
and  1850  (i).  The  Act  of  1919  repeals  sects.  16—20  of  the  Act 
of  1838,  dealing  with  the  union  of  benefices,  incorporates  sect.  4 
of  the  Act  of  1871,  and  also  enacts  that  after  completion  of  an 
union  of  benefices  the  Act  of  1871  is  to  apply  to  the  united 
benefice  as  regards  any  church  within  the  united  benefice  not 
directed  by  the  scheme  (under  the  1919  Act)  to  be  pulled  down, 
and  the  churchyard  of  any  such  church  ;  it  does  not  repeal  any 
part  of  the  Act  of  1871.  The  effect,  however  unintentional, 
appears  to  be  that  the  whole  Act  is  still  law,  save  as  to  any 
church  not  directed  by  the  scheme  to  be  pulled  down.  As  the 
Act  of  1871  provides  a  duplicate,  different,  and  in  some  cases 
overlapping  procedure,  whereby,  inter  alia,  the  bishop  may 
decree  the  pulling  down  of  a  church,  it  has  been  thought  best  not 
to  omit  it  from  the  text. 

It  provides  that  where  two  or  more  benefices  are  united,  or 
two  or  more  portions  of  the  same  benefice,  or  of  different  bene- 
fices, are  constituted  a  separate  benefice,  and  held  by  one 
incumbent,  and  there  are  more  churches  than  one  situate 
within  the  limits  of  such  united  or  separate  benefice,  the  bishop 
of  the  diocese  may,  upon  the  application  and  with  the  consent 
in  writing  of  the  patron  or  patrons  of  the  benefice,  and  with  the 
consent  of  two-thirds  of  the  parishioners  within  the  limits  of 
the  united  or  separate  benefice  in  vestry  assembled,  by  a 
faculty  from  his  consistorial  court,  decree  that  one  of  the 
churches  shall  henceforth  be  constituted  the  parish  church  of 
the  united  or  separate  benefice,  and  that  any  other  church  or 
churches  within  the  limits  of  the  united  or  separate  benefice 
may  be  either  wholly  or  partly  pulled  down  or  suffered  to 
remain  standing  or  still  be  used  for  the  purposes  of  divine 
service,  either  as  a  chapel  or  chapels  of  ease  to  the  parish 
church  or  otherwise,  or  be  converted  into  a  mortuary  chapel  or 
chapels  ;  and  the  vestry -room  of  the  church  so  constituted  the 
parish  church  is  to  be  held  to  be  the  vestry-room  of  the  parishes 
or  places  constituting  the  united  or  separate  benefice  for  the  use 
of  the  parishioners.  The  bishop  is  not  to  make  a  decree  for  the 

(/)  Sect.  17  and  schedule  (Act  of  1860,  s.  27,  as  amended). 

(g)  Sect.  11. 

(h)  34  &  35  Viet.  c.  90. 

(i)  1  &  2  Viet.  c.  106  ;  13  &  14  Viet.  c.  98. 
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pulling  down  either  the  whole  or  part  of  any  church  or  churches 
until  a  sum  sufficient  to  defray  the  expenses  of  the  transfer  of 
the  tombstones,  monuments,  tablets,  and  monumental  inscrip- 
tions in  the  church  to  be  wholly  or  partly  pulled  down  has  been 
collected  by  voluntary  subscriptions,  and  placed  in  the  hands 
of  two  or  more  trustees  to  be  applied  for  that  purpose  (k). 

The  site  of  any  church  which  has  been  wholly  or  partly  pulled 
down,  and  the  churchyard  belonging  thereto,  is  to  be  properly 
fenced  in  and  preserved  and  kept  free  from  desecration  ;  and 
until  the  churchyard  is  legally  closed  for  interments,  the  persons 
for  the  time  being  having  rights  of  burial  in  the  churchyard  are 
not  to  be  entitled  to  rights  of  burial  in  any  other  churchyard 
within  the  limits  of  the  united  or  separate  benefice  (?)  ;  nothing 
in  the  Act  contained  is  to  apply  to  any  proceedings  for  the  union 
of  benefices  taken  under  the  provisions  of  23  &  24  Viet, 
c.  142,  which  applies  to  benefices  in  the  metropolis  only  (I). 

The  tombstones,  monuments,  tablets,  and  monumental  in- 
scriptions in  any  church  wholly  pulled  down,  or  in  such  part  of 
any  church  as  is  pulled  down,  are  to  be  transferred  to  the  parish 
church  of  the  united  or  separate  benefice,  or  in  case  where  the 
removal  is  from  such  part  of  a  church  as  has  been  pulled  down, 
to  the  part  of  the  church  which  is  suffered  to  remain  standing. 
The  font,  communion  table,  and  plate  used  for  the  purposes  of 
the  Holy  Communion  belonging  to  or  held  in  trust  for  any 
church  wholly  pulled  down  or  disused  for  the  purposes  of  divine 
service,  are  to  be  transferred  to  the  parish  church  ;  all  lecture- 
ships attached  to  any  church  wholly  pulled  down  or  disused  for 
the  purposes  of  divine  service,  are  to  be  transferred  to  the  parish 
church  of  the  united  or  separate  benefice  ;  and  all  sums  of 
money  or  other  property  held  by  any  body  or  person  or  persons 
in  trust  for  the  maintenance,  repair,  or  insurance  of  any  church 
which  ceases  to  be  used  for  the  purposes  of  divine  service  or  for 
a  mortuary  chapel  under  the  provisions  of  the  Act,  are  there- 
upon to  be  held  upon  the  like  trusts  for  the  parish  church  (ra). 

When  any  church  has  been  constituted  a  parish  church  under 
the  provisions  of  the  Act,  the  persons  residing  within  the  limits 
of  the  united  or  separate  benefice  are,  subject  as  in  the  Act 
mentioned,  to  have  the  same  rights,  to  be  entitled  to  the  same 
privileges,  and  to  be  subject  to  the  same  obligations  in  relation 
to  such  church  as  if  the  same  church  had  always  existed  as  the 
parish  church  (ri).  Upon  any  union  of  benefices  the  bishop  of 
the  diocese,  under  his  hand  and  seal,  by  faculty  from  his  court, 
may  alter  and  readjust  the  seats  and  the  appropriation  thereof 
in  the  church  of  the  united  or  separate  benefice  so  that  not  less 
than  one  half  of  the  sittings  in  the  church  shall  be  left  unappro- 


(k)  34  &  35  Viet.  c.  90,  s.  3. 

(I)  Sect.  4.  See  In  re  Ecclesiastical  Commissioners  and  New  City  of  London 
Brewery  Co.'s  Contract,  [1895]  1  Ch.  702.  As  to  the  use  of  disused  burial  grounds 
as  open  spaces  see  ante,  p.  419. 

(m)  Sect.  5. 

(n)  Sect.  6. 
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priated  ;  and  all  the  seats,  whether  appropriated  or  free  under 
any  new  arrangement  made  under  this  provision,  are  to  be 
made  as  near  as  possible  of  the  same  size  and  general  appear- 
ance (o). 

The  powers  for  the  union  of  benefices  in  the  metropolis  are  Union  of 
wholly  governed  by  the  provisions  of  the  Union  of  Benefices  contiguous 

i    j        -10™  /    \  i  •   i  i  v  i    benefices  m 

Act,     1860  (p),    which    provides    an    extremely    complicated  the  metro- 
machinery  for  the  purpose,  the  following  being  some  of  the  polls, 
stages  by  which  the  result  may  be  at  last  arrived  at. 

If  the  bishop  of  London,  or  of  Winchester,  think  it  advan-  Mode  of 
tageous  that  two  contiguous  benefices  should  be  united,  they  e 
are  to  issue  a  commission  to  five  persons  whose  qualifications, 
powers  and  mode  of  proceeding  are  defined  with  great  detail  in 
the  Act  :  even  a  substituted  commission  is  provided  for.  These 
commissioners  may  recommend  an  union.  The  bishop,  upon 
receiving  their  report,  is  to  cause  proposals  to  be  founded  on  it  ; 
which  proposals  he  then  transmits  to  the  patrons  of  the  bene- 
fices and  to  the  churchwardens  of  the  parishes.  These  church- 
wardens are  to  refer  the  proposals  to  the  vestry.  The  vestry 
are  to  notify  to  the  bishop  their  assent  or  objections,  or  sugges- 
tions of  modification.  The  bishop  is  to  consider  fully  the 
notifications  of  the  vestry.  But,  apparently,  the  dissent  of 
the  patron  or  vestry  stops  the  proposal  at  this  stage.  If 
assented  to,  the  bishop  refers  the  proposal  to  the  Ecclesiastical 
Commissioners.  The  Ecclesiastical  Commissioners  prepare  a 
scheme  (q)  for  carrying  out  the  proposal,  which  they  are  to 
transmit  to  the  churchwardens,  with  a  notice  that  for  two 
months  they  may  show  cause  against  it  to  the  Commissioners. 
If  no  cause  is  shown,  the  scheme  is  for  two  months  to  be  laid 
before  both  Houses  of  Parliament.  Next,  the  scheme  is  to  be 
transmitted  to  the  King  in  council.  Finally,  if  any  person 
interested  protest  against  the  scheme  (but  what  interest  would 
give  a  right  to  protest  is  not  defined),  his  objections  are  to  be 
considered  by  the  judicial  committee  of  the  Privy  Council,  who 
may  propose  to  affirm,  vary,  or  to  dismiss  the  scheme. 

The  question,  therefore,  has  to  be  considered  in  its  details  by 
(1)  the  bishop  ;  (2)  his  commission  ;  (3)  the  patrons  ;  (4)  the 
vestries  ;  (5)  the  Ecclesiastical  Commissioners  ;  (6)  the  church- 
wardens ;  (7)  the  House  of  Commons  ;  (8)  the  House  of  Lords  ; 
(9)  the  King  in  council;  (10)  the  judicial  committee  of  the 
Privy  Council. 

(o)  Sect.  7. 

(p)  23  &  24  Viet.  c.  142.  The  Act  is  not  affected  by  the  Act  of  1871,  supra.  See 
sect.  4  of  that  Act  and  In  re  Ecclesiastical  Commissioners  and  New  City  of  London 
Brewery  Co.'s  Contract,  [1895]  1  Ch.  702.  It  is  apparently  left  untouched  by  the 
Act  of  1919,  ss.  19  and  20  (2),  but  see  also  sect.  16.  In  the  case  of  providing  a  new 
church  or  parsonage  (under  sect.  14)  the  area  has  been  extended  to  cover  any 
benefice  within  or  partly  within  the  metropolitan  police  district :  61  &  62  Viet.  c.  23. 
The  provisions  of  sects.  14  and  17  are  discussed  in  Ecclesiastical  Commissioners  v. 
Kino  (1880),  14  Ch.  D.  213,  and  City  and  South  London  Railway  Co.  v.  United 
Parishes  of  St.  Mary  Woolnoth  and  St.  Mary  Woolchurch  Haw,  [1903]  2  K.  B.  728, 
[1905]  A.  C.  1. 

(q)  Which  may  provide  for  the  erection  of  a  new  church  or  parsonage  or  the 
removal  of  an  old  one. 
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In  pursuance  of  an  order  in  council  under  this  Act,  certain 
annuities  were  granted  to  the  retiring  incumbent  and  his  assigns 
out  of  the  annual  income  of  the  united  benefice,  and  made  a 
first  charge  thereon  during  the  joint  lives  of  himself  and  the 
incumbent  of  the  united  benefice  so  long  as  he  should  perform 
in  person  or  by  substitute  the  duties  of  curate  of  the  united 
benefice  under  the  style  of  vicar  in  charge.  It  was  held  that 
such  annuities  were  not  a  benefice  with  cure  within  13  Eliz. 
c.  20,  and  accordingly  could  be  validly  mortgaged  by  the 
retiring  incumbent  (r). 

The  procedure  for  uniting  benefices  outside  the  metropolis 
being  now  prescribed  by  the  Act  of  1919,  and  that  for  uniting 
benefices  within  the  metropolis  by  the  Act  of  1860,  there  is  yet 
a  third  procedure  prescribed  for  uniting  benefices  outside  with 
benefices  within  the  metropolis,  as  the  Act  of  1919,  while 
repealing  sects.  16 — 20  of  the  Pluralities  Act  of  1838,  provides 
that  the  repeal  shall  not  affect  any  future  union  in  such  cases 
under  the  Act  of  1838.  The  procedure  under  this  Act  is 
summarised  above  (rr )  ;  as  the  details  are  lengthy  and  the  cases 
likely  to  be  few,  reference  is  made  to  the  Act  itself  and  to 
previous  editions  of  this  book. 

It  is  not  clear  whether  the  provisions  for  consolidating  two 
or  more  benefices  held  in  severalty  and  carrying  the  right  to 
execute  the  office  of  an  incumbent  within  one  and  the  same 
church  contained  in  the  New  Parishes  Acts  and  Church  Building 
Acts  Amendment  Act,  1869  (s),  which  incorporate  sect.  72  of 
the  Ecclesiastical  Commissioners  Act,  1840  (t),  are  still  available  ; 
but  as  it  appears  that  this  consolidation  could  be  effected  by 
way  of  union  under  the  Act  of  1919  (u),  the  older  provisions 
appear  to  be  no  longer  operative. 

Where  two  or  more  benefices  have  been  united,  there  can  be 
no  presentation  thereafter  to  either  one  of  those  two  benefices. 
There  is  a  new  right  of  presentation,  which  is  the  right  to  present 
a  person  to  the  newly  formed  ecclesiastical  benefice.  Where 
the  patronage  of  the  new  presentatlve  benefice  is  given,  accord- 
ing as  it  is  provided  in  the  Act  of  union  itself,  to  the  owners  of 
the  former  advowsons  in  turn,  the  old  advowsons  have  no  con- 
tinued existence  for  any  other  purpose  save  that  they  remain 
unchanged  and  are  transmissible,  as  before,  for  the  purpose  of 
transferring  the  right  of  alternate  presentation  only  (x). 

In  cases  where  one  living  has  been  united  to  another,  and  the 
lands  of  one  such  living  sold  to  redeem  the  land  tax  on  both, 
such  sales  shall  be  confirmed  ;  and  all  such  sales  hereafter  to  be 
made  for  such  purpose  shall  be  as  valid  as  if  made  merely  for 
redeeming  the  land  tax  charged  on  the  land  of  the  living,  the 

(r)  McBean  v.  Deane  (1885),  30  Ch.  D.  520. 

(rr)  P.  499. 

(s)  32  &  33  Viet.  c.  94,  s.  9. 

(0  3  &  4  Viet.  c.  113. 

(u)  9  &  10  Geo.  5,  c.  98,  s.  19. 

(x)  Lord  Elcho  v.  Andrews,  [1910]  1  Ch.  706,  where  Gibs.  Cod.  920  and  Reynoldson 
v.  Blake  and  Bishop  of  London  (1697),  1  Ld.  Raym.  192,  and  Robinson  v.  Marquis  of 
Bristol  (1851),  11  C.  B.  241,  were  considered  and  explained. 
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land  belonging  to  which  has  been  so  sold,  and  as  if  such  living 
had  not  been  united  to  any  other  living  ;  but  in  case  any  con- 
solidated livings,  the  land  tax  charged  on  which  hath  been  or 
shall  be  so  redeemed,  shall  at  any  time  become  disunited  and 
held  by  different  incumbents,  the  incumbent  of  the  living,  the 
land  whereof  was  sold  to  redeem  the  land  tax  on  both,  shall  be 
entitled  to  an  annual  rent-charge  issuing  out  of  the  other 
equivalent  to  the  land  tax  charged  to  it  (y). 

The  Pluralities  Act,  1838,  provides  for  disuniting  benefices 
which  have  at  any  time  been  united,  in  cases  where  it  may  be 
deemed  expedient  so  to  do  (2).  The  manner  in  which  such  dis- 
unions are  to  be  effected  is  as  follows  : — 

When  two  or  more  benefices  have  been  united,  and,  with 
respect  to  his  own  diocese,  it  appears  to  the  Archbishop,  or  the 
bishop  of  any  diocese  represents  to  him,  that  one  or  more  'of 
the  benefices,  of  which  such  united  benefice  consists,  may  be 
separated  therefrom  with  advaHtage  to  the  interests  of  religion, 
the  Archbishop  inquires  into  the  case.  If  on  such  inquiry  it 
appears  to  him  that  such  union  may  be  usefully  dissolved,  he 
certifies  his  opinion  to  that  effect  to  His  Majesty  in  council  ;  but 
six  weeks  before  doing  so  he  must  cause  a  statement  in  writing 
of  the  facts  to  be  published  in  order  to  give  notice  to  persons 
interested,  that  they  may  show  cause  in  Avriting  to  the  Arch- 
bishop against  the  disunion.  If  no  sufficient  cause  be  shown, 
the  Archbishop  certifies  the  inquiry  and  consent  (when  the 
patron's  consent  is  necessary)  to  the  King  in  council.  The 
King  in  council  may  then  make  an  order  for  the  disunion  of  the 
benefice.  Such  order  must  be  registered  in  the  diocese,  and 
must  declare  the  rights  of  the  patrons.  If  the  benefice  is 
vacant  at  the  date  of  the  order,  or  otherwise  on  the  first 
avoidance  thereof,  the  union  shall  be  ipso  facto  dissolved.  The 
order,  however,  only  extends  to  such  benefice  or  benefices  as 
are  proposed  to  be  separated  from  the  united  benefice.  In  all 
other  respects  the  union  remains  in  full  force  and  effect.  As  a 
result  of  the  order  two  or  more  distinct  benefices  are  created  to 
all  intents  and  purposes  whatever,  as  if  no  union  had  taken 
place,  and  the  patrons  may,  according  to  the  terms  of  the  order, 
present  or  nominate  thereto.  It  is  provided,  however,  that  no 
benefices  which  have  been  united  for  more  than  sixty  years 
before  the  passing  of  the  Act  (that  is  to  say,  benefices  united 
before  1777)  can  be  disunited  without  the  consent  in  writing  of 
the  patron  or  patrons  thereof  (a). 

When  His  Majesty  in  council  has  issued  an  order  for  separat- 
ing one  or  more  benefices  from  an  united  benefice,  and  the  united 
benefice  is  full  at  the  date  of  the  order,  the  incumbent  may 
resign  the  benefice  or  benefices  proposed  to  be  separated. 
When  he  does  so,  the  patron  or  patrons  of  such  last-mentioned 

(y)  53  Geo.  3,  c.  123,  s.  26. 

(z)  These  powers  are  preserved  by  the  Union  of  Benefices  Act,  1919,  s.  17  and 
schedule  (incorporating  Act  of  1860,  s.  30). 
(a)  1  &  2  Viet.  c.  106,  s.  21. 
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benefice  or  benefices  may  present  or  nominate  thereto  as  if  such 
united  benefice  had  been  vacant  at  the  time  of  issuing  the  order  (6). 

Whenever  two  or  more  united  benefices  are  disunited,  it  is 
necessary  to  make  an  apportionment  of  the  emoluments  and 
outgoings.  It  is  therefore  provided  that  His  Majesty  in  council 
may  assign  such  portion  of  the  glebe  lands,  tithes,  &c.,  or 
emoluments  belonging  to  or  arising  or  accruing  within  the 
limits  of  the  united  benefice,  to  each  of  the  benefices  respectively 
as  he  may  think  fit.  Such  an  order  is  made  on  the  recom- 
mendation of  the  Archbishop,  and  with  the  written  consent  of 
the  various  patrons  concerned.  The  order  may  be  made 
although  the  proportion  of  glebe  lands,  tithes,  &c.,  may  not 
arise  or  accrue  within  the  limits  of  the  benefice  to  which  the 
same  are  assigned,  or  may  not  have  belonged  thereto.  The 
order  may  also  divide  and  apportion  between  the  various 
benefices  such  charges  and  outgoings  as  before  the  disunion 
were  imposed  upon  the  whole  united  benefice.  In  the  case  of 
mortgages,  the  consent  of  the  mortgagees  in  writing  under 
their  hands  and  seals  must  be  obtained  (c).  All  lands,  tithes, 
&c.,  when  thus  assigned  and  attached,  belong  to,  and  the  same 
and  the  rents  and  profits  thereof  are  recoverable  by,  the  incum- 
bent of  the  benefice  to  which  they  are  assigned  and  attached  (d). 

If  the  house  of  residence  of  a  disunited  benefice  is  too  large,  or 
too  expensive,  or  too  inconveniently  situated  for  any  of  the 
disunited  parishes,  it  may  be  sold,  and  the  proceeds  of  sale  may 
be  applied  by  the  governors  of  Queen  Anne's  Bounty  to  the 
erection  of  suitable  houses  within  each  of  the  disunited  parishes. 
The  proportions  of  the  whole  amount  to  be  applied  in  each 
parish  are  such  as  shall  be  approved  by  the  Archbishop,  subject 
to  the  consent  of  the  patron  and  the  ordinary,  and  of  the  in- 
cumbent if  the  church  is  full.  These  consents  are  to  be  con- 
firmed by  the  King  in  council  (e). 

When  orders  for  the  uniting  or  disuniting  benefices  come  into 
operation,  the  changes  effected  may  create  unforeseen  doubts 
and  disputes  respecting  ecclesiastical  jurisdiction,  glebe  lands, 
tithes,  rent-charges,  and  other  ecclesiastical  dues,  rates  and 
payments,  patronage,  right  to  pews,  and  the  definition  of  local 
boundaries.  It  is  therefore  provided  that  His  Majesty  in 
council  may  at  any  time  within  five  years  after  such  orders 
come  into  full  operation  make  a  supplemental  order  for  remov- 
ing such  doubts  and  settling  such  disputes.  Any  such  supple- 
mental order  has  the  same  force  and  effect  as  if  it  had  formed 
part  of  the  original  order  ;  provided  that  where  the  contents  of 
parishes  are  so  altered  such  alterations  shall  not  in  any  way 
affect  the  secular  rates,  taxes,  charges,  duties  or  privileges  of 
such  parishes,  or  of  any  part  of  them  (/). 

(6)  1  &  2  Viet.  c.  106,  s.  22. 

(c)  Sect.  23. 

(d)  Sect.  24. 

(e)  Sect.  25,  incorporating  1  &  2  Viet.  c.  23. 

(/)  Sect.  27.  In  view  ot  sect.  19  of  the  1919  Act,  it  is  doubtful  whether  this; 
provision  still  applies  to  unions  of  benefices. 


By  the  above  statute,  in  addition  to  the  provisions  dealing  Annexing 
with  unions  (since  repealed)  and  disunions  of  parishes,  power  is  ^>1*^rplacea 
also  given  for  annexing  isolated  places  which  are  separated  from  parishes,  &c. 
the  parish  or  mother  church  to  other  parishes  to  which  they  may 
be  more  contiguous,  or  for  forming  such  places  into  separate 
parishes  for  ecclesiastical  purposes  ;    but  as  to  this  latter,  it 
appears  to  have  been  forgotten  that  the  Church  Building  Acts 
contain  ample  provisions  for  effecting  precisely  the  same  pur- 
pose.    The  effect  of  such  provisions  is  as  follows. 

Whenever,  with  respect  to  his  own  diocese,  it  appears  to  the  Separation  of 
Archbishop,  or  when  the  bishop  of  any  diocese  represents  to  ^m^rn'other 
the  Archbishop,  that  any  tithing,  hamlet,  chapelry,  place  or  church, 
district  within  the  diocese  of  the  Archbishop,  or  the  diocese  of 
such  bishop,   as   the   case   may  be,   may   be   advantageously 
separated  from  any  parish  or  mother  church,  and  either  be 
constituted  a  separate  benefice  by  itself,  or  be  united  to  any 
other  more  convenient  parish,  or  to  any  other  adjoining  tithing, 
&c.,  so  as  to  form  a  separate  parish  or  benefice  :    or  that  any 
extra-parochial  place  may  with  advantage  be  annexed  to  any  Extra- 
parish  to  which  it  is  contiguous,  or  be  constituted  a  separate  parochial 
parish  for  ecclesiastical  purposes,  the  following  steps  are  taken  annexed  or 
to  carry  out  the  necessary  change  :    The  Archbishop  or  bishop  constituted 
draws  up  a  scheme  in  writing  in  which  he  describes  the  mode  separate 
in  which  the  alteration  can  best  be  effected.     He  also  describes  Panshes- 
the  changes  which  should  be  made  with  reference  to  ecclesias- 
tical jurisdiction,  glebe  lands,  tithes,  rent-charges  and    other 
ecclesiastical   dues  (g),   rates    and   payments,    patronage,    and 
rights  to  pews  in  order  to  do  justice  to  all  parties  interested. 
The  written  consent  of  the  patron  or  patrons  affected  by  the 
scheme  is  then  obtained  ;   and  the  Archbishop  being  satisfied 
with  the  scheme,  certifies  it,  together  with  the  consents  above 
mentioned,  to  His  Majesty  in  council.     His  Majesty  may  then, 
by  order  in  council,  carry  the  scheme  into  effect.      Upon  being 
registered    in  the  diocese  the  order  becomes  binding  on  all 
persons,  including  the  incumbents  of  any  benefices  which  may 
be  affected,  provided  they  have  consented  in  writing.     Where, 
however,  the  incumbent  or  incumbents  have  not  consented,  the 
order  does  not  come  into  operation  until  the  next  avoidance  of 
the  benefice  of  any  incumbent  who  has  not  consented.     Upon 
such    avoidance   the    order   becomes   binding   on   all   persons 
whatsoever  (h).     A  scheme  under  this  section  may  provide  for 
a  transfer  to  a  different  diocese  in  which  case  the  consent  in 
writing  of  the  other  bishop,  and  if  necessary  the  approval  of  his 
Archbishop,  is  required  (i). 

(g)  If  tithes  are  intended  to  be  transferred  they  should  be  expressly  mentioned  ; 
they  are  not  covered  by  the  words  "  other  ecclesiastical  dues,  offerings,  and  emolu- 
ments "  :  Bolam  v.  Allgood  (1913),  30  T.  L.  R.  46. 

(A)  1  &  2  Viet.  c.  106,  s.  26. 

(i)  50  &  51  Viet.  c.  68. 
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OF   THE    MANNER   IN   WHICH   A   BENEFICE,    OR   THE    PROFITS 
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At  suit  of 
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As  an 

ecclesiastical 

sentence. 

Sequestration 
at  suit  of  a 
creditor. 


Form  of  the 
writ. 


SECTION  1. 
Of  Sequestrations. 

11  SEQUESTRATION  is  this,  that  the  proceeds  of  the  benefice 
are  taken  by  an  officer  appointed  by  the  bishop  for  the  purpose 
(the  sequestrator),  but  in  other  respects  the  position  of  the 
incumbent,  except  so  far  as  it  may  be  expressly  altered  by  the 
statutes,  remains  the  same  "  (a).  Sequestrations  are  of  two 
kinds  :  first,  such  as  issue  at  suit  of  a  creditor,  being  founded 
on  a  return  made  by  the  sheriff,  where  the  bishop  acts  minis- 
terially in  aid  of  the  sheriff  for  the  satisfaction  of  a  debt ;  and 
second,  such  as  issue  as  an  ecclesiastical  sentence  or  punish- 
ment, pronounced  by  the  bishop  in  his  own  court,  in  which 
case  the  bishop  acts  originally. 

The  first  case  is  that  of  a  writ  of  fieri  facias  de  bonis  ecclesias- 
licis,  or  of  sequestrari  facias,  which  is  a  writ  which  may  be  sued 
out  directed  to  the  bishop  (b)  of  the  diocese  by  the  creditor, 
when  to  a  common  writ  of  fieri  facias,  or  of  elegit,  the  sheriff  has 
returned  that  the  defendant  is  a  beneficed  clerk,  and  has  no 
goods  or  chattels,  nor  has  any  lay  fee  in  the  bailiwick  of  the 
sheriff  (c)  ;  for  these  bona  ecclesiastica  are  not  to  be  touched  by 
lay  hands.  Such  writs  when  sealed  are  to  be  delivered  to  the 
bishop  to  be  executed  by  him,  and  when  returned  by  the  bishop, 
are  to  be  delivered  to  the  parties  or  solicitors  by  whom  respec- 
tively they  were  sued  out,  and  are  thereupon  to  be  filed  as  of 
record  in  the  central  office  of  the  High  Court  of  Justice.  For 
the  execution  of  such  writs  the  bishop  or  his  officers  shall  not 
take  or  be  allowed  any  fees  other  than  such  as  are  or  shall  be 
from  time  to  time  allowed  by  lawful  authority  (d).  These  writs 
may  be  issued  and  executed  in  the  same  cases  and  in  the  same 
manner  as  before  the  date  of  the  issue  of  the  Rules  of  the  Supreme 
Court  (e).  On  the  receipt  of  either  of  such  writs  the  bishop 
issues  a  warrant,  which,  after  reciting  the  nature  of  the  writ, 
proceeds  in  form  following,  or  in  a  form  similar  thereto  :— 

"  We,  therefore,  proceeding  by  virtue  of  and  in  obedience  to 
the  said  writ,  and  inasmuch  as  in  us  lies  duly  executing  the 

(a)  Laurence  v.  Edwards  (No.  1),  [1891]  1  Ch.  144,  per  Chitty,  J. 
(6)  Or  to  the  Archbishop  during  the  vacancy  of  a  see. 

(c)  R.  S.  C.,  0.  43,  r.  3.       The  writs  cannot  be  obtained  until  there  has  been  an 
actual  return  of  nulla  bona  :  Eabbitts  v.  Woodward  (1869),  20  L.  T.  693,  778. 

(d)  Kule  4.     For  forms  see  R.  S.  C.— Appendix  H.,  Nos.  5—7. 

(e)  Rule  5. 
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same,  have  sequestered  all  and  singular  the  tithes,  fruits,  profits, 
oblations,  obventions,  and  all  other  ecclesiastical  rights  and 
emoluments  of  and  belonging  to  the  rector  (or  t  vicar  '),  and  by 
these  presents  do  sequester  the  same,  and  give  and  grant  unto 
you  the  said  E.  F.  full  power  and  authority  to  sequester,  collect, 
levy,  gather,  and  receive  all  and  singular  the  tithes,  fruits, 
profits,  oblations,  obventions,  and  all  other  ecclesiastical  rights 
and  emoluments  of  and  belonging  to  the  rectory  (or  '  vicarage  ') 
and  parish  church  of  -  aforesaid,  and  the  same  to  sell  and 
dispose  of,  and  the  money  arising  therefrom  to  apply  to  and 
for  the  due  payment  of  the  debt  and  costs  in  the  said  writ 
mentioned,  subject  to  the  said  indorsement  on  the  said  writ  ; 
also  subject,  &c."  (/). 

The  sequestration,  when  made  out,  should  forthwith  be  duly  Publication 
published   by  fixing  a  copy  of  it  on  the  church  door  (g)  ;    and  J 
the  power  of  sequestration  only  operates  from  the  time  of  priority-. 
publication,  and  not  earlier  ;  so  that  any  profits  which  may  have 
accrued  before  the  publication  cannot  be  taken  by  virtue  of 
it  (h)  ;    and  if  other  sequestrations  were  taken  out,  that  which 
was  first  published  would,  apart  from  special  provisions,  have 
priority  (i). 

The  sequestration  having  been  thus  published,  the  duties  of  Sequestrator. 
the  sequestrator  begin.  The  sequestrator  may  be  any  person 
whom  the  bishop  thinks  proper  to  appoint  for  that  purpose  ; 
and  he  is  the  bishop's  officer,  or,  as  Lord  Stowell  calls  him,  his 
bailiff.  For  the  sake  of  convenience  he  is  very  commonly  the 
creditor  ;  but  if  the  creditor  is  appointed,  he  has  no  greater 
authority  or  power  in  consequence  than  an  indifferent  third 
party  would  have  (k).  He  is  usually  called  upon  to  enter  into 
a  bond  "  well  and  truly  to  gather  and  receive  the  tithes, 
fruits  and  other  profits,  and  to  render  a  just  account  "  (I). 

His  duties  are  easily  understood.  He  is  in  the  first  place  to  His  duties. 
consider  himself  in  the  same  position  as  the  incumbent  of  the 
benefice  would  have  been  as  to  all  charges  and  outgoings  which 
it  would  be  the  duty  of  the  incumbent  to  provide  for  ;  since  the 
profits  of  a  benefice  can  never  be  correctly  said  to  belong  to 
the  incumbent  absolutely,  being  to  be  appropriated  first  to 
certain  purposes  for  the  benefit  of  the  parishioners  and  their 
church,  and  the  residue  only  to  be  the  property  and  for  the 
benefit  of  the  incumbent  :  a  sequestrator,  therefore,  cannot  be 
in  a  better  position. 

A  demand  having  been  made   against   a  sequestrator  for 
dilapidations,  the  sequestrator  answered  that  he  was  ready  to 
produce  his  vouchers  for  what  he  had  paid,  part  of  which  he  tions. 
had  expended  in  repairs.     Lord  Stowell  directed  the  account 


(/)  See  note  to  Waite  v.  Bishop  (1834),  1  C.  M.  &  R.  505  ;  and  Chitty's  Forms. 

(g)  7  Will.  4  &  1  Viet.  c.  45,  ss.  2,  4. 

(h)   Waite  v.  Bishop,  supra. 

(*)  Bennettv.  Apperley  (1827),  6  B.  &  C.  630. 

(k)   Whinfield  v.  Watkins  (1812),  2  Phill.  1. 

(I)  Watsoo.  c.  30,  p.  308. 

33  —  2 
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to  be  furnished,  but  said,  upon  the  general  principle,  he  was 
inclined  to  hold  that  the  sequestrator  would  be  liable  for  dilapi- 
dations ;  for  that  although  the  sequestration  may  not  mention 
any  particular  purpose  but  payment  of  the  particular  debt,  yet 
it  was  a  thing  incident  to  and  inseparable  from  the  subject- 
matter  itself,  that  there  should  be  certain  charges  and  duties 
for  which  the  sequestrator  would  be  bound  to  provide.  The 
instrument,  he  adds,  which  is  issued  under  the  authority  of  the 
bishop,  contains  an  allowance  of  all  necessary  charges  ;  and  the 
clergyman  is  by  law  equally  required  to  provide  such  repairs 
as  well  as  the  performance  of  divine  service,  and  he  cannot 
exonerate  himself  from  one  of  those  duties  more  than  from  the 
other  (m).  And  in  another  case  the  same  learned  judge  says 
to  the  same  effect,  "  A  sequestrator  is  bound  to  repair  edifices 
belonging  to  the  benefice,  and  he  may  be  compelled  to  do  so  by 
process  from  the  bishop's  court  ;  the  repair  of  the  house  is  as 
necessary  a  charge  as  the  supply  of  the  church  itself  ;  the 
sequestrator  may,  therefore,  be  compelled  by  the  bishop  or 
churchwardens  to  make  those  repairs,  and  nothing  can  exonerate 
him  from  them  "  (n). 

The  powers  of  charging  the  revenues  and  possessions  of  a 
benefice  exercisable  under  the  Residences  and  Parsonages 
Acts  (o)  by  the  incumbent  may  for  the  purpose  of  obtaining  a 
loan  from  Queen  Anne's  Bounty  be  exercised  during  the 
vacancy  of  the  benefice  by  the  sequestrator  (p). 

Ecclesiastical  A  bishop  within  six  months  after  sequestration  issued  may 
ActaPl87i101 5  direct  a  surveyor  elected  under  the  Ecclesiastical  Dilapidations 
Act,  1871  (q),  to  inspect  the  buildings  of  a  benefice,  and  such 
inspection  is  to  be  renewed  in  every  fifth  year,  while  such 
benefice  is  under  sequestration  (r).  Within  one  month  after 
inspection,  the  report  of  the  surveyor  must  be  sent  to  the 
bishop,  the  incumbent,  and  the  sequestrator  (s).  The  incumbent 
or  the  sequestrator  may,  within  one  month  after  the  sending  of 
the  said  copy  report,  state  in  writing  to  the  bishop  objections 
to  the  report  on  any  grounds  of  fact  or  law,  and  in  such  case  the 
bishop  may,  if  he  shall  think  fit,  at  the  expense  of  the  party 
objecting,  direct  a  second  report  to  be  made  by  another  surveyor, 
or  take  the  opinion  of  counsel  upon  any  question  of  law,  and  the 
bishop  shall,  after  due  consideration  of  the  whole  matter,  give 
his  decision  in  writing.  If  no  objections  are  made  to  the  report r 
the  report  is  final,  or  if  objections  shall  have  been  made,  then 
the  report  as  modified  by  the  bishop's  decision  is  final  (t),  and 

(m)  Hubbard  v.  Beckford  (1798),  1  Hagg.  Cons.  307. 

(»)  Whinfteld  v.  Watkins  (1812),  2  Phill.  1. 

(o)  17  Geo.  3,  c.  53  ;  21  Geo.  3,  c.  66  ;  7  Geo.  4,  c.  66 ;  1  &  2  Viet.  c.  23  ;  28  &  29- 
Viet.  c.  69. 

(p)  8  &  9  Geo.  5,  c.  42,  s.  3. 

(q)  34  &  35  Viet.  c.  43. 

(r)  Sect.  13. 

(s)  Sect.  14.  It  is  probable  that  as  to  the  limits  of  time  the  sections  are  only 
directory  ;  cf.  Caldow  v.  Pixell  (1877),  2  C.  P.  D.  562. 

(0  Sect.  16. 
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the   sequestrator   (notwithstanding   the   saving   clause   in  the 
Act  (u)  )  is  not  entitled  to  expend  any  larger  sums  (x). 

The  sum  stated  in  the  final  report  as  the  cost  of  the  works  is 
a  charge  upon  the  monies  from  time  to  time  received  by  the 
sequestrator  in  respect  of  the  net  profits  or  income  of  the 
benefice  in  priority  to  all  other  charges,  except  the  stipends  of 
the  curate  or  curates  appointed  to  perform  the  duties  attaching 
to  the  benefice,  and  the  sequestrator,  so  long  as  the  sequestra- 
tion remains  in  force,  pays  so  much  of  such  profits  as  shall 
remain  in  his  hands  after  payment  of  the  said  stipends  to  the 
governors  of  the  Bounty  of  Queen  Anne,  until  the  whole  of  the 
sum  stated  has  been  paid  (y).  The  monies  paid  to  the  governors 
are  placed  to  a  dilapidation  account.  The  repairs  may  be 
executed  from  time  to  time  as  the  monies  are  received  by  the 
governors,  or  be  deferred,  with  the  consent  of  the  bishop,  until 
the  whole  sum  required  to  be  paid  by  the  sequestrator  has  been 
paid.  If  a  benefice  under  sequestration  becomes  vacant,  before 
the  repairs  have  been  completed,  an  inspection  and  report  are 
made  by  the  surveyor  and  proceeded  with  in  the  same  manner 
as  if  such  benefice  had  not  been  under  sequestration.  The 
amount  paid  by  the  sequestrator  to  the  governors  in  respect  of 
repairs  and  not  expended  is  carried  to  the  dilapidation  account 
of  the  new  incumbent  in  reduction  of  the  amount  payable  by 
the  late  incumbent,  his  executors  or  administrators  (z). 

In  the  case  of  a  benefice  becoming  vacant  after  the  commence-  Alteration  of 
ment  of  the  Ecclesiastical  Dilapidations  Act,  1871,  and  to  which  the  old  law- 
that  Act  is  applicable,  no  sum  is  recoverable  for  dilapidations, 
unless  the  claim  for  such  sum  is  founded  on  an  order  made  under 
that  Act  (a).  Where  a  benefice  was  under  sequestration  at  the 
death  of  the  incumbent,  and  after  the  avoidance  the  bishop 
made  an  order  pursuant  to  sect.  34  of  the  Ecclesiastical  Dilapi- 
dations Act,  1871,  stating  the  cost  of  the  repairs  required,  and 
declaring  the  executors  or  administrators  of  the  incumbent 
liable  for  the  same,  it  was  held,  that  the  sequestrator  was  not 
liable  for  the  cost  of  the  repairs,  and  was  not  entitled  to  deduct 
the  same  from  the  profits  of  the  benefice  in  his  hands,  as  the 
order  of  the  bishop  had  been  made  under  sect.  34,  dealing  with 
vacant  benefices,  and  not  under  the  sections  dealing  with 
sequestration  (&). 

Besides  paying  all  the  charges  to  which  the  incumbent  would  Must  pay  for 
have  been  liable,  the  sequestrator  must,  out  of  the  accruing 
profits,  provide  for  the  proper  service  of  the  church  ;  and  this 
is  regulated  by  the  bishop,  both  as  to  the  person  who  is  to 
perform  such  service,  and  the  amount  of  salary  he  is  to  receive, 
the  sequestrator  having  only  to  pay  such  sum  as  may  be 
directed. 

(u)  Sect.  72. 

(x)  Kimber  v.  Paravicini  (1885),  15  Q.  B.  D.  222. 

(y)  Sect.  20. 

(z)  Sect.  21. 

(a)  Sect.  53. 

(6)  Jones  v.  Dangerfield  (1875),  1  Ch.  D.  438. 
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The  Seques- 
tration Act, 
1871. 


Power  of 
bishop  to 
inhibit  in 
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Where,  after  the  31st  of  August,  1871,  under  a  judgment 
recovered  against  the  incumbent  of  a  benefice  as  defined  in  the 
Incumbents'  Resignation  Act,  1871  (c),  or  under  the  bankruptcy 
of  such  incumbent,  a  sequestration  issues  and  remains  in  force 
for  a  period  of  six  months,  the  bishop  of  the  diocese,  from  and 
after  the  expiration  of  such  period  of  six  months,  and  as  long  as 
the  sequestration  remains  in  force,  is  to  take  order  for  the  due 
performance  of  the  services  of  the  church  of  the  benefice,  and 
has  power  to  appoint  and  license  for  this  purpose  such  curate 
or  curates,  or  additional  curate  or  curates,  as  the  case  may 
require,  with  such  stipend  in  each  case  as  the  bishop  thinks  fit, 
the  amount  to  be  specified  in  the  licence ;  and  the  bishop  may 
at  any  time  revoke  any  such  appointment  and  licence  (d).  It 
is  provided  that  the  stipend  or  stipends  shall  not  exceed  in  the- 
whole  the  following  sums  :  if  the  population  shall  not  exceed 
five  hundred,  the  sum  of  200L  yearly  ;  if  the  population  shall 
exceed  five  hundred,  but  not  one  thousand,  300/.  a  year  ;  if  the 
population  shall  exceed  one  thousand,  but  not  three  thousand, 
500L  a  year  ;  if  the  population  shall  exceed  three  thousand, 
600?.  a  year  ;  but  such  stipend  or  stipends  must  not  exceed  in 
the  whole  two-thirds  of  the  annual  value  of  the  benefice  as 
defined  in  the  Incumbents'  Resignation  Act,  1871.  The 
provisions  of  sects.  107, 108,  and  109  of  1  &  2  Viet.  c.  106  (ff),  and 
all  provisions  of  that  Act  relative  to  those  sections,  are  to  have 
effect  for  the  purposes  of  the  Act  as  if  they  were  re-enacted 
in  it  (e). 

Every  stipend  assigned  under  the  Act  is  to  be  paid  by  the 
sequestrator  out  of  monies  coming  to  his  hands  under  the 
sequestration,  as  long  as  it  is  in  force,  in  priority  to  all  sums 
payable  by  virtue  of  the  judgment  or  the  bankruptcy  under 
which  the  sequestration  issues,  but  not  in  priority  to  liabilities 
in  respect  of  charges  on  the  benefice  (/)  ;  the  provisions  of 
sects.  75,  76,  82,  97,  and  102  of  1  &  2  Viet.  c.  106  (ff ),  and  all 
provisions  of  that  Act  relative  thereto,  are  to  apply  in  every 
case  where  a  curate  is  appointed  under  the  Act  (g). 

In  case  any  such  sequestration  remains  in  force  for  more  than 
six  months,  the  bishop,  if  it  appears  to  him  that  scandal  or 
inconvenience  is  likely  to  arise  from  the  incumbent  continuing 
to  perform  the  services  of  the  church  while  the  sequestration 
remains  in  force,  may,  after  the  expiration  of  such  period, 
inhibit  the  incumbent  from  performing  any  services  of  the 
church  within  the  diocese  as  long  as  the  sequestration  remains 
in  force,  and  the  bishop  may  at  any  time  withdraw  such 
inhibition  (h). 


(c)  34  &  35  Viet.  c.  44,  s.  2. 

(d)  In  the  case  of  a  bankrupt  incumbent,  the  bishop  may  appoint  him  ;  see  post, 
p.  523. 

(e)  34  &  35  Viet.  c.  45,  ss.  1  and  2. 
(/)  Sect.  3. 

(ff)   The  Pluralities  Act,  1838. 
(g)  34  &  35  Viet.  c.  45,  s.  4. 
(h)  Sect.  5. 
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During  such  time  as  any  sequestration  remains  in  force,  the 
incumbent  is  absolutely  disabled  from  presenting  or  nominating 
to  any  benefice  then  vacant  of  which  he  may  be  patron  in  right 
of  the  benefice  under  sequestration,  and  the  right  of  presenta- 
tion or  nomination  to  such  vacant  benefice  is  to  be  exercised  by 
the  bishop  of  the  diocese  in  which  such  vacant  benefice  is  locally 
situate  (i). 

During  the  continuance  of  any  sequestration  the  incumbent 
of  the  benefice  under  sequestration  may  not  accept  or  be 
instituted  or  licensed  to  any  other  benefice  or  preferment,  the 
acceptance  of  or  institution  or  licensing  to  which  would  avoid 
or  vacate  the  benefice  so  under  sequestration,  unless  with  the 
consent  in  writing  of  the  bishop  of  the  diocese  and  the  seques- 
trator  (k). 

The  nature  of  sequestration  has  been  indicated  at  the  begin- 
ning of  the  chapter,  and  it  is  very  different  from  suspension. 
Except  to  the  extent  that  the  Acts  in  terms  interfere  with  his 
position,  the  incumbent  still  retains  his  character  and  rights. 
Thus,  unless  inhibited,  he  may  still  perform  the  services  of  the 
church,  and  is  not  deprived  of  the  right  to  appoint  to  the  office 
of  parish  clerk  (I),  as  he  would  be  if  suspended  for  misconduct  (m). 
The  benefice,  however  (unless  the  bishop  otherwise  directs  (n) ), 
becomes  void  in  the  case  of  an  incumbent  presented  or  collated 
after  1898,  if  on  bankruptcy  or  in  aid  of  any  writ  of  execution 
against  property  his  benefice  is  sequestrated  within  twelve 
months  of  institution,  or  if  such  sequestration  continues  for  a 
whole  year,  or  if  he  incurs  two  such  sequestrations  in  the  space 
of  two  years  (o). 

After  payment  of  all  the  necessary  charges,  the  sequestrator 
is  to  collect  the  growing  profits,  to  be  paid  over  to  him  in 
whose  favour  the  writ  is  issued,  until  the  amount  of  the  sum  for 
which  the  benefice  has  been  sequestrated  has  been  satisfied  (p). 
A  reasonable  allowance  out  of  the  profits  is  usually  made  to 
the  sequestrator  according  to  the  trouble  he  may  be  put  to  in 
the  collection  of  the  profits  of  the  benefice. 

In  a  case,  where  a  return  to  a  writ  of  sequestration  had  been 
made  by  the  bishop  to  the  Court  of  Queen's  Bench,  an  applica- 
tion was  made  that  it  should  be  referred  to  the  master  to 
examine  the  propriety  of  deductions  made  from  the  sums  levied. 
It  was  objected  that  the  accounts  of  a  sequestrator  could  not 
be  inquired  into  before  a  master  of  one  of  the  common  law 
courts,  and  that  application  should  be  made  to  the  chancellor 
of  the  diocese.  But  the  application  was  allowed,  and  the 
matter  referred  to  the  master  (q). 

(i)  34  &  35  Viet.  c.  45,  s.  6. 
(k)  Sect.  7. 

(I)  Laurence  v.  Edwards  (No.  1),  [1891]  1  Ch.  144. 
(m)  Finder  v.  Barr  (1854),  4  E.  &  B.  105. 
(n)  See  Benefice  Rules,  1898. 

(o)  61  &  62  Viet.  c.  48,  s.  10.     The  procedure  of  1  &  2  Viet.  c.  106,  s.  58,  then 
applies. 

(p)  Marsh  v.  Fawcett  (1795),  2  H.  Black.  582. 
(q)  Dawson  v.  Symmons  (1848),  18  L.  J.,  Q.  B.  34. 


Presentation 
to  benefices 
suspended 
during 
sequestra- 
tion. 


Incumbent  of 
sequestrated 
benefice  not 
to  accept 
other  bene- 
fice but  with 
leave. 


Limited  effect 
of  seques- 
tration. 


Ultimate 
trust  of 
profits. 


Seques- 
trator's 
accounts. 
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Remedies  by 
sequestrators. 


Remedies 
against. 


A  motion  was  made  in  an  action  to  disallow  certain  items  in 
the  accounts  of  a  sequestrator,  and  was  entertained  in  the 
Queen's  Bench  Division,  and  no  objection  was  made  to  the 
jurisdiction  (r). 

Sequestrators  could  not  formerly  maintain  an  action  for 
tithes  in  their  own  name  at  the  common  law,  nor  in  any  of  the 
King's  temporal  courts,  but  only  in  the  spiritual  court,  or  before 
the  justices  of  the  peace,  where  they  had  power  by  law  to  take 
cognisance  (<§).  But  now,  by  statute,  every  sequestrator  duly 
appointed  may  prosecute  actions  and  suits,  and  levy  distresses, 
or  take  proceedings  in  his  own  name  as  sequestrator,  without 
any  further  description,  for  the  recovery  of  rent,  tithes,  rent- 
charge,  fees,  or  any  other  payments  in  respect  of  the  benefice 
of  which  he  is  appointed  the  sequestrator,  and  which  would 
otherwise  have  become  due  to  the  incumbent.  But  he  is  not 
bound  to  commence  any  such  action  or  suit  until  some  sufficient 
indemnity  against  the  costs  and  expenses  to  be  incurred  has 
been  given  to  him  and  the  ordinary  by  the  creditor  at  whose 
suit  he  has  been  appointed  (t).  And  payment  to  the  seques- 
trator duly  appointed  is  an  effectual  discharge  to  the  party 
paying  from  all  liability  to  pay  to  the  incumbent  (u). 

When  the  debt  has  been  satisfied,  the  sequestrator  is  to 
deliver  up  his  charge,  and  give  an  account  of  the  due  application 
of  the  sums  which  he  may  have  received,  which  if  he  refuse  to 
do,  or  if  the  accounts  rendered  by  him  are  not  satisfactory,  the 
remedy  of  the  incumbent  is  in  the  ecclesiastical  court.  But  if 
the  sequestrator,  being  called  to  account  in  that  court,  can 
show  that  the  sequestration  is  finished  and  determined,  and 
that  the  accounts  have  been  made  up,  Lord  Stowell  says,  he 
may  not  be  liable  there,  but  may  be  liable  elsewhere,  as  it  did 
not  seem  to  him  that  that  court  could  interfere  after  the 
sequestration  was  closed,  and  the  connection  of  the  sequestrator 
with  the  living  had  ceased  (x). 

If  the  sequestrators,  being  called  to  account  in  the  ecclesias- 
tical court,  delay  to  give  an  account,  it  is  said  by  Watson,  the 
judge  useth  to  deliver  to  the  party  grieved  the  bond  given 
with  a  warrant  of  attorney  to  sue  for  the  penalty  thereof,  to 
his  own  use  at  the  common  law  (y).  The  bond  is  given  to  the 
bishop,  and  there  appears  to  be  no  positive  objection  to  his 
delivering  over  the  bond  to  the  incumbent  in  this  manner  and 
for  this  purpose.  Where  a  writ  of  sequestration  has  been  issued 
in  connection  with  civil  proceedings,  and  it  is  desired  to  question 
the  accounts  of  the  sequestrator,  an  application  for  that  purpose 
may  be  made  to  the  court  in  which  the  action  is  pending  (z). 

(r)  Kimber  v.  Paravicini  ( 1885),  15  Q.  B.  D.  222  ;  but  see  Burrow  v.  Tilson  (1898), 
14  T.  L.  R.  214. 

(s)  Johns.  122  ;  3  Burn  E.  L.  340. 

(t)  12  &  13  Viet.  c.  67,  s.  1. 

(u)  Sect.  2. 

(x)  Whinfieldv.  Watkins  (1812),  2  Phill.  1. 

(y)  Watson,  ch.  30. 

(z)  Kimber  v.  Paravicini  (1885),  15  Q.  B.  D  .222  ;  Williams  v.  Ivimey  (1870),  23 
L.  T.  100. 
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"  A  sequestrator  appointed  by  the  court  is  accountable  to 
that  court  only,  and  no  bill  would  lie  against  him  in  equity  (a). 
A  sequestrator  appointed  by  a  bishop  was  accountable  only  to 
the  spiritual  court  (6),  and  if  the  incumbent  desiring  an  account 
was  aggrieved  with  that  court,  he  could  file  a  bill  in  equity 
against  the  bishop  and  possibly  also  against  the  sequestrator, 
but  not  against  the  latter  alone,  for  an  account  in  equity  ;  but 
against  the  bishop,  as  the  person  to  whom  the  sequestrator  was 
accountable,  no  action  at  law  for  money  had  and  received  would 
lie.  He  is  accountable  in  equity  as  a  person  who  has  received 
monies  in  a  fiduciary  capacity,  it  is  true,  but  as  a  principal,  as 
between  himself  and  the  person  who  paid  the  money  "  (c). 
But  where,  although  the  subject  is  ecclesiastical  revenue,  yet 
the  question  in  dispute  arises  between  different  parties  laying 
claim  to  the  profits,  there  a  bill  in  equity  may  be,  and  frequently 
has  been,  resorted  to  for  the  purpose  of  determining  the  priority 
of  such  claims.  And  it  has  been  there  decided,  that  a  creditor 
who  has  obtained  a  sequestration  cannot  thereby  defeat  the 
claims  of  any  prior  incumbrancer  on  the  profits.  For  that 
where  a  creditor  of  a  clergyman  seeks  to  obtain  payment  of  his 
debt  by  judgment  and  sequestration,  he  is,  in  the  contemplation 
of  that  court,  in  the  same  state  as  any  other  creditor  who  has 
taken  out  execution  ;  and  a  creditor,  having  taken  out  execu- 
tion, cannot  hold  property  against  an  estate  created  prior  to 
his  debt  (d). 

Where  a  clergyman  had,  by  indenture,  assigned  his  stipend 
for  a  term  of  ninety-nine  years  for  securing  payment  of  an 
annuity,  the  annuity  became  in  arrear,  and  the  assignee  of  the 
stipend  then  gave  notice  of  the  assignment  to  the  parties  by 
whom  the  stipend  was  collected.  Before  that  time,  but  subse- 
quent to  the  assignment,  the  rector  had  incurred  a  debt  to 
another  party,  by  whom  the  stipend  had  been  sequestered. 
Upon  bill  filed  by  the  assignee  of  the  stipend,  it  was  decreed 
that  he  was  entitled  to  receive  satisfaction  for  the  arrears  and 
growing  payments  of  his  annuity  prior  to  the  claims  of  the 
subsequent  creditors,  who  had  taken  out  sequestration  (e) . 
And  so  in  a  similar  case,  where  the  plaintiff  had  an  assignment 
by  indenture  of  the  profits  of  the  living  for  a  term  of  years  to 
secure  an  annuity  granted  to  him  by  the  rector,  but  a  seques- 
tration had  been  obtained  by  subsequent  creditors,  a  receiver 
was  appointed  on  the  plaintiff's  application,  and  an  injunction 
was  granted  to  restrain  the  bishop  from  commencing  or  prose- 
cuting any  proceeding  in  respect  of  the  matters,  and  to  restrain 
the  other  defendants  from  putting  in  force  the  sequestration 
obtained  by  them  (/). 


Disputes  as  to 
priority  of 
claims  where 
there  have 
been  seques- 
tration and 
other  incum- 
brances. 


(a)  Williams  v.  Ivimey,  supra. 

(b)  Burrow  v.  Tilson  (1898),  14  T.  L.  R.  214. 

(c)  Baylis  v.  Bishop  of  London,  [1913]  1  Ch.  127,  at  p.  136,  per  Farwell,  L.J. 

(d)  White  v.  Bishop  of  Peterborough  (1818),  3  Swanst.  109. 
e)  Errington  v.  Howard  (1757),  1  Amb.  485. 

(/)  Silver  v.  Bishop  of  Norwich  (1816),  3  Swanst.  112,  n. 
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Or  where 


more  than 
one  seques- 
tration. 


Bankruptcy 
and  insol- 
vency of 
clergyman,, 


The  principle  of  these  cases  has  been  followed  in  other  cases 
subsequently,  and  the  principle  appears  very  clear  and  satis- 
factory, namely,  that  sequestration,  being  only  a  means  of 
enforcing  a  claim,  cannot  entitle  the  person  obtaining  it  to  have 
his  claim  preferred  to  that  of  other  parties  who  have  an  actual 
legal  claim  and  prior  incumbrance  on  the  property.  If  the 
parties  therefore  come  into  equity,  a  reference  to  the  master 
would  be  directed  to  take  an  account  of  the  incumbrances,  and 
to  ascertain  their  respective  priorities  (g). 

Upon  the  same  principle  it  is  that  when  more  than  one 
sequestration  has  been  granted,  which  is  sometimes  the  case, 
the  several  parties  in  whose  favour  they  have  been  obtained 
are  considered  in  equity  just  in  the  same  manner  as  where  there 
are  several  mortgages  of  the  same  property.  For  as  any 
subsequent  mortgagee  may  redeem  those  whose  mortgages  are 
prior  to  his  own,  so  those  in  whose  favour  any  subsequent 
sequestrations  have  been  granted  are  entitled  to  an  account  in 
equity,  as  against  those  in  whose  favour  prior  sequestrations 
have  been  granted,  whose  debts  they  might  satisfy  if  they 
pleased  ;  or  the  sequestrator  in  possession  may  be  directed  to 
pass  his  accounts  annually  before  the  master,  and  becomes  an 
officer  of  the  court,  being,  as  it  were,  made  a  trustee  for  the 
different  parties,  to  whom  he  is  to  pay  the  profits  according  to 
their  respective  priorities  (h), 

In  a  case  at  law,  where  a  judgment  was  upon  a  warrant  of 
attorney  for  1,800?.,  the  warrant  of  attorney  provided,  that  on 
the  death  of  the  defendant,  and  full  payment  of  the  arrears  of 
the  annuity,  satisfaction  should  be  entered  on  the  record.  A 
second  judgment  having  been  signed  by  a  different  creditor, 
who  sued  out  a  sequestrari  facias  thereupon,  it  appeared  that 
at  that  time  the  former  creditor  had,  by  sequestrations,  levied 
more  than  1,800Z.  for  arrears  of  his  annuity,  and  there  were 
arrears  still  due.  The  court  ordered  that  satisfaction  should  be 
entered  on  the  roll  of  the  former  judgment  as  of  the  date  when 
the  judgment  was  signed  by  the  second  creditor,  and  that  the 
sums  levied  since  should  be  paid  over  to  him.  But  they  refused 
to  order  payment  to  this  creditor  of  the  surplus  over  1,800Z. 
levied  before  the  signing  of  his  judgment  (i). 

Where  several  writs  of  levari  facias  are  delivered  to  the 
bishop's  officer,  he  is  bound  to  issue  the  writs  of  sequestration 
thereon  in  the  order  of  time  in  which  the  writs  of  levari  facias 
were  delivered  to  him  to  be  executed,  and  not  according  to  the 
date  of  their  teste  (k). 

A  clergyman  who  has  rendered  himself  liable  in  other  respects 
to  be  made  a  bankrupt  is  not  exempt  from  this  liability  by 
reason  of  his  character  as  a  clerk  in  holy  orders.  He  may  also 
take  the  benefit  of  any  of  the  Acts  for  the  relief  of  insolvent 


(g)  White  v.  Bishop  of  Peterborough,  supra. 

(h)  Cuddington  v.  Withy  (1818),  2  Swanst.  174. 

(i)  Cottk  v.  Warrington  (1833),  5  B.  &  Ad.  447. 

(k)  Sturgis  v.  Bishop  of  London  (1857),  26  L.  J.,  Q.  B.  209. 
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debtors  (I).  And  in  either  of  these  cases  his  private  property 
would  pass  to  his  assignees  in  the  same  manner  as  that  of  any 
layman.  But  with  regard  to  his  ecclesiastical  estate  the  matter 
is  different. 

By  sect.  50  of  the  Bankruptcy  Act,  1914  (ra),  it  is  provided, 
that  where  a  bankrupt  is  a  beneficed  clergyman,  the  trustee  may 
apply  for  a  sequestration  of  the  profits  of  the  benefice,  and  the 
certificate  of  the  appointment  of  the  trustee  is  to  be  sufficient 
authority  for  the  granting  of  sequestration  without  any  writ  or 
other  proceeding,  and  the  same  is  accordingly  to  be  issued  as 
on  a  writ  of  levari  facias  founded  on  a  judgment  against  the 
bankrupt,  and  is  to  have  priority  over  any  other  sequestration 
issued  after  the  commencement  of  the  bankruptcy  in  respect 
of  a  debt  provable  in  the  bankruptcy,  except  a  sequestration 
issued  before  the  date  of  the  receiving  order  by  or  on  behalf  of 
a  person  who,  at  the  time  of  the  issue  thereof,  had  not  notice 
of  an  available  act  of  bankruptcy  committed  by  the  bankrupt. 
It  is  further  provided,  that  the  bishop  of  the  diocese  may,  if  he 
thinks  fit,  appoint  to  the  bankrupt  such  or  the  like  stipend  as 
he  might  by  law  have  appointed  to  a  curate  duly  licensed  to 
serve  the  benefice  in  case  the  bankrupt  had  been  non-resident, 
and  the  sequestrator  is  to  pay  the  sum  so  appointed  out  of  the 
profits  of  the  benefice  to  the  bankrupt,  by  quarterly  instalments, 
while  he  performs  the  duties  of  the  benefice.  The  sequestrator 
is  also  to  pay  out  of  the  profits  of  the  benefice  the  salary  payable 
to  any  duly  licensed  curate  of  the  church  of  the  benefice,  in 
respect  of  duties  performed  by  him  as  such  during  four  months 
before  the  date  of  the  receiving  order,  not  exceeding  fifty 
pounds.  Nothing  in  the  section  is  to  prejudice  the  operation 
of  the  Ecclesiastical  Dilapidations  Act,  1871,  or  the  Seques- 
tration Act,  1871,  or  the  Benefices  Act,  1898,  or  any  mortgage 
or  charge  duly  created  under  any  Act  of  Parliament  before  the 
commencement  of  the  bankruptcy  on  the  profits  of  the  benefice. 

Where  a  beneficed  clergyman,  whose  benefice  has  been 
sequestered  under  these  provisions,  obtains  his  discharge,  the 
order  of  discharge  does  not  entitle  him  to  the  income  of  his 
benefice,  and  the  civil  court  will  not  order  the  trustee  in  bank- 
ruptcy to  take  steps  to  obtain  the  relaxation  of  the  sequestra- 
tion (n).  Neither  has  the  ordinary  any  jurisdiction  to  relax  the 
sequestration  and  discharge  the  sequestrator  in  these  circum- 
stances, though  it  is  in  his  discretion  whether  or  not  he  revokes 
the  appointment  of  a  stipendiary  curate  and  allows  the  incum- 
bent to  resume  his  ministry  (o).  As  already  stated,  in  certain 
cases  of  sequestration  on  bankruptcy  the  benefice  becomes 
void  (p).  Where  a  tithe  rent-charge  was  paid  under  a  mistake 
of  fact  to  the  sequestrator  of  a  benefice  appointed  by  an  order 

(1)  Ex  parte  Meymot  (1747),  1  Atk.  196  ;  and  per  Lord  Alvanley  in  Arbuckle  v. 
Cowtan  (1803),  3  B.  &  P.  321. 

(m)  4  &  5  Geo.  5,  c.  59,  re-enacting  sect.  52  of  the  Bankruptcy  Act,  1883. 

(n)  Laurence  v.  Adams  (1896),  75  L.  T.  410. 

(o)  In  re  Lawrence,  [1896]  P.  244. 

(p)  61  &  62  Viet.  c.  48,  s.  10,  ante,  p.  519. 
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made  by  the  bishop  under  the  provisions  of  the  Bankruptcy 
Act  (q),  and  was  received  and  applied  by  the  bishop,  who  had 
no  notice  of  the  mistake,  first  in  providing  for  the  spiritual 
needs  of  the  benefice,  and  then  in  payment  of  the  balance  to  the 
trustee  in  bankruptcy,  it  was  held  that  the  sum  so  paid  was 
recoverable  from  the  bishop,  as,  between  himself  and  the  payers, 
he  was  in  the  position  of  a  principal,  and  was  liable  to  account 
to  no  one  (r). 

It  has  been  held,  that  a  pension  granted  to  a  retired  incum- 
bent under  the  Incumbents'  Resignation  Act,  1871,  is,  by 
sect.  10  of  that  Act,  not  transferable,  and  that  the  operation  of 
the  section  is  not  only  to  prevent  a  voluntary  dealing  by  the 
incumbent  with  such  an  annuity,  but  to  prevent  the  annuity 
vesting  in  a  trustee  in  bankruptcy,  or  being  seized  or  attached 
under  a  garnishee  order  by  a  creditor,  or  otherwise  transferred  (s). 

Where  the  qualification  of  a  justice  of  the  peace  was  an 
ecclesiastical  benefice,  a  sequestration  issued  at  the  suit  of  a 
creditor,  under  which  possession  had  been  duly  taken,  and  the 
profits  received,  was  held  an  "  incumbrance  affecting  the 
estate  "  within  the  statute  18  Geo.  II.  c.  20,  s.  1.  And  in  a 
penal  action  against  the  incumbent  for  acting  as  a  justice 
without  being  qualified,  the  writ  of  sequestrari  facias  was  held 
admissible  in  evidence  against  him.  Upon  issuing  such 
sequestration  against  a  vicar,  the  bishop  licensed  him  as  a 
stipendiary  curate,  directed  the  sequestrator  to  pay  him  12,01. 
a  year  as  such,  and  assigned  to  him  the  vicarage  house  and 
grounds  as  a  residence,  which  were  together  worth  above  100?. 
a  year  ;  upon  which  it  was  held,  that  the  salary  and  the  grounds, 
being  enjoyed  by  assignment  of  the  bishop,  and  not  simply  as 
vicar,  were  no  qualification  within  the  above  statute  ;  that  the 
vicar  being  bound  to  reside,  notwithstanding  sequestration, 
occupied  the  house  by  right  as  vicar,  and  not  by  the  bishop's 
assignment,  which,  quoad  hoc,  was  merely  void,  but  that  such 
house,  unless  proved  to  be  alone  worth  100?.  a  year,  was  no 
qualification  (t). 

The  writ  of  sequestration  is  a  continuing  execution,  and  con- 
tinues in  force  until  the  debt  and  costs  are  realised,  without 
reference  to  the  time  at  which  the  writ  is  nominally  returned, 
or  until  the  bishop  is  ruled  to  return  it,  which  has  the  effect  of 
putting  an  end  to  the  writ.  On  the  death  of  a  bishop  there  is 
no  need  of  a  fresh  writ,  and  the  succeeding  bishop  may  be  called 
upon  to  make  a  return  of  that  which  has  been  levied  since  he 
came  into  office,  and  to  return  the  writ  (u). 

Where  no  wrongful  act  is  shown,  it  is  too  late,  three  years 
after  satisfaction  of  a  writ  of  sequestrari  facias,  to  call  upon  the 

(q)  The  action  was  under  the  Bankruptcy  Act,  1883,  but  the  provisions  are 
almost  identical  with  those  of  the  Act  of  1914. 

(r)  Baylisv.  Bishop  of  London,  [1913]  1  Ch.  127. 

(s)  Gathercole  v.  Smith  (1881),  17  Ch.  D.  1,  7  Q.  B.  D.  626  ;  but   cf.  under  the 
Union  of  Benefices  Act,  1860,  McBean  v.  Deane  (1885),  30  Ch.  D.  520. 
t)  Pack  v.  Tarpley  (1839),  9  A.  &  E.  468. 

(u)  Phelp*  v.  St.  John(lS55),  24  L.  J.,  Exch.  171. 
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bishop  to  certify  to  the  court  what  has  been  done  under  the 
writ  (x). 

The  second  kind  of  sequestrations  are  such  as  issue  originally 
from  the  bishop  as  an  ecclesiastical  sentence,  or  during  the 
vacancy  of  a  benefice  (y). 

Of  the  former  the  most  common  was  that  which  was  issued 
as  a  remedy  for  dilapidations,  where  the  incumbent,  upon  being 
monished  to  repair,  neglected  to  do  so  for  two  months  after  the 
monition,  and  the  monition  might  formerly  have  come  from  the 
archdeacon,  but  now  every  proceeding  for  this  purpose  would 
be  according  to  the  provision  of  34  &  35  Viet.  c.  43,  s.  23,  which 
has  been  already  noticed  under  the  head  of  dilapidations  (z). 

The  statute  1  &  2  Viet.  c.  106,  imposes  penalties  for  non- 
residence  (a],  for  holding  adverse  possession  of  a  house  of 
residence  after  the  bishop  has  required  the  spiritual  person  to 
reside  (b),  if  a  curate  refuse  to  peaceably  deliver  up  possession 
of  a  house  of  residence  within  six  months  after  notice  (c),  or  if  a 
curate  quits  a  curacy  without  three  months'  notice  to  the 
bishop  or  the  incumbent  (d),  and  as  against  spiritual  persons 
such  penalties  may  be  enforced  by  monition  and  sequestration. 

When  a  spiritual  person  has  been  suspended  for  illegal 
trading,  the  bishop  during  such  suspension  shall  sequester  the 
profits  of  any  cathedral  preferment,  benefice,  lectureship,  or 
office  of  which  such  spiritual  person  may  be  in  possession  (e). 
In  the  case  of  non-residence  the  bishop,  instead  of  proceeding 
for  penalties,  or  after  proceeding  for  the  same,  may  issue  or 
cause  to  be  issued  a  monition,  and  on  non-compliance  therewith 
may  sequester  the  profits  of  the  benefice  until  his  order  has  been 
complied  with,  or  sufficient  reasons  for  non-compliance  have 
been  stated  and  proved  (/). 

In  these  cases  the  bishop  is  authorised  to  direct  by  any  order 
made  under  his  hand,  and  filed  in  the  registry  of  the  diocese,  the 
application  of  such  profits,  after  deducting  the  necessary  ex- 
penses of  serving  the  cure,  either  in  the  whole  or  in  such 
proportions  as  he  shall  think  fit,  in  the  first  place,  to  the  pay- 
ment of  the  penalties  proceeded  for,  if  any,  and  of  such  reason- 
able expenses  as  shall  have  been  incurred  in  relation  to  such 
monition  and  sequestration  ;  and,  in  the  next  place,  towards 
the  repair  or  sustentation  of  the  chancel,  house  of  residence  of 
such  benefice,  or  of  any  of  the  buildings  and  appurtenances 
thereof,  and  of  the  glebe  and  demesne  lands  ;  and,  in  the  next 
place,  where  such  benefice  shall  be  likewise  under  sequestration 
at  the  suit  of  any  creditor,  then  towards  the  satisfaction  of  such 
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(x)  Billing  v.  St.  Aubyn  (1861),  7  Jur.  (N.  S.)  775. 

(y)  As  to  the  latter,  see  Gibs.  Cod.  749  ;  Watson,  c.  30. 

(z)  See  ante,  p.  276. 

(a)  1  &  2  Viet.  c.  106,  s.  32. 

(6)  Sect.  59. 

(c)  Sect.  96. 

(d)  Sect.  97. 

(e)  Sect.  31. 
(/)  Sect.  54. 


526 


HOW   BENEFICE    OR   PROFITS    MAY   BE    LOST. 


Remission  of 
part  of 
profits. 


Application 
of  profits  in 
case  of 
illegal  trad- 
ing. 


Appeal. 


Mode  of 
appealing. 


last-mentioned  sequestration ;  and  after  the  satisfaction 
thereof,  then  and  in  the  next  place  towards  the  augmentation 
or  improvement  of  any  such  benefice,  or  the  house  of  residence 
thereof,  or  any  of  the  buildings  and  appurtenances  thereof,  or 
towards  the  improvement  of  any  of  the  glebe  or  demesne  lands 
thereof,  or  to  order  and  direct  the  same,  or  any  portion  thereof, 
to  be  paid  to  the  treasurer  of  the  governors  of  the  Bounty  of 
Queen  Anne,  as  such  bishop  shall  in  his  discretion,  under  all 
circumstances,  think  fit  and  expedient  ;  and  it  shall  also  be 
lawful  for  the  bishop,  within  six  months  after  such  order  for 
sequestration,  or  within  six  months  after  any  money  shall  have 
been  actually  levied  by  such  sequestration,  to  remit  to  such 
spiritual  person  any  proportion  of  such  sequestered  profits,  or 
to  cause  the  same,  or  any  part  thereof,  whether  the  same 
remain  in  the  hands  of  the  sequestrator,  or  shall  have  been  paid 
to  the  said  treasurer,  to  be  paid  to  such  spiritual  person  ;  and 
every  such  sequestrator,  at  the  suit  of  the  bishop,  is  required, 
upon  receiving  an  order  under  the  hand  of  such  bishop,  forth- 
with to  obey  the  same  ;  and  the  said  treasurer  is  authorised  and 
required,  upon  receiving  a  like  order  from  such  bishop,  to  make 
such  payment  out  of  any  money  in  his  hands  (h).  It  is  to  be 
observed,  however,  that,  in  the  case  of  a  clergyman  who  is 
suspended,  and  his  living  sequestered  for  illegal  trading,  there 
is  an  exception  in  some  respects  from  the  order  in  which  the 
profits  are  to  be  applied  ;  for  in  that  case  no  part  of  the  profits 
is  to  be  paid  to  the  clergyman  so  suspended,  nor  in  satisfaction 
of  a  sequestration  at  the  suit  of  a  creditor  (g).  And,  indeed, 
where  the  profits  of  the  benefice  are  applied  in  satisfaction  of  a 
creditor's  sequestration,  it  does  not  seem  that  any  penalty  is 
thereby  inflicted  on  the  incumbent. 

There  is  a  proviso  that  any  such  spiritual  person  may,  within 
one  month  after  service  upon  him  of  the  order  for  any  such 
sequestration,  appeal  to  the  Archbishop  of  the  province,  who 
shall  make  such  order  relating  thereto,  or  to  the  profits  that 
shall  have  been  so  sequestered,  for  the  return  of  the  same,  or 
any  part  thereof,  to  such  spiritual  person,  or  to  such  seques- 
trator, at  the  suit  of  any  creditor  (as  the  case  may  be),  or 
otherwise  as  may  appear  to  such  Archbishop  to  be  just  and 
proper  ;  but,  nevertheless,  such  sequestration  shall  be  in  force 
during  such  appeal  (h). 

Such  appeals  must  be  in  writing,  signed  by  the  party  appeal- 
ing ;  and  no  proceeding  shall  be  had  in  any  such  appeal  until 
the  appellant  shall,  if  required,  have  given  security  in  such 
form  and  to  such  amount  as  the  Archbishop  shall  direct,  for 
payment  to  the  bishop  of  such  costs  as  shall  be  awarded  by  the 
Archbishop,  if  he  shall  decide  against  the  appellant ;  and  after 
such  security,  if  required,  shall  have  been  given,  the  Archbishop 
shall  forthwith,  either  by  himself  or  by  some  commissioner  or 
commissioners  appointed  under  his  hand,  from  among  the  other 

(g)  1  &  2  Viet.  c.  106,  s.  31. 
(h)  Sect.  54. 
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bishops  of  his  province,  make  or  cause  to  be  made  inquiry  into 
the  matter  complained  of  ;  and  shall,  after  such  inquiry,  and, 
in  the  latter  case,  after  a  report  in  writing  from  his  said  com- 
missioner or  commissioners,  give  his  decision  in  such  appeal  in 
writing  under  his  hand  ;  and  when  he  shall  decide  the  merits 
of  the  appeal  against  the  appellant,  he  shall  also  award  and 
direct  whether  any  and  what  amount  of  costs  shall  be  paid  by 
the  appellant  to  the  bishop  respondent  ;  and,  in  like  manner, 
when  he  shall  decide  in  favour  of  the  appellant,  he  shall  also 
award  and  direct  whether  any  and  what  amount  of  costs  shall 
be  paid  by  the  bishop  respondent  to  the  appellant  (i). 

Besides  these  sequestrations,  the  same  statute  gives  authority 
to  sequester  for  particular  purposes,  as  for  the  payment  of  so 
much  of  the  curate's  salary  as  shall  be  proved  to  the  satisfaction 
of  the  bishop  to  remain  unpaid,  together  with  full  costs  of 
recovering  the  same  (k\  ;  also  for  payment  of  the  principal  or 
interest  of  money  raised  by  mortgage  under  the  powers  of  that 
Act,  which  have  been  already  mentioned  ;  and  also  for  insuring 
against  fire  any  buildings  which  may  have  been  erected  under 
the  provisions  of  that  Act  (I).  The  Ecclesiastical  Dilapidations 
Act,  1871,  makes  further  provision  for  the  insurance  of  the 
buildings  of  a  benefice  by  the  incumbent  (m),  and  if  such 
buildings,  not  insured,  are  destroyed  by  fire,  provision  is  made 
for  raising  the  amount  required  for  reinstating  by  sequestra- 
tion (n).  But  in  these  cases,  it  does  not  appear  that  the  bishop 
could  sequester  only  so  much  as  would  be  sufficient  for  these 
payments  ;  for  the  power  given  to  him  is  to  sequester  the 
profits  until  the  payment  or  insurance  shall  be  made. 

Every  sequestration,  issued  under  the  provisions  of  the 
Pluralities  Act,  is  to  have  priority  and  the  sums  to  be  thereby 
recovered  are  to  be  paid  and  satisfied  in  preference  to  all  other 
sequestrations  and  the  sums  to  be  thereby  recovered,  except 
such  sequestrations  as  shall  have  been  issued  before  any 
sequestration  under  the  Act,  under  the  provisions  of  the  Act  of 
17  Geo.  III.  (o),  for  promoting  the  residence  of  the  parochial 
clergy,  and  the  monies  to  be  recovered  by  such  excepted 
sequestrations  respectively  (p).  The  procedure  in  connection 
with  the  issue  and  service  of  monitions  and  sequestrations  is 
laid  down  (q). 

Where,  under  a  writ  of  sequestration  issued  out  of  the 
Queen's  Bench,  a  sequestrator  had  been  regularly  appointed, 
and  was  in  receipt  of  the  profits  of  a  vicarage,  and  afterwards  a 
second  sequestration  to  a  different  sequestrator  was  issued  and 

(i)  l&2Vict.  c.  106,  s.  111. 

(k)  Sect.  83. 

(I)  Sect.  67. 

(m)  34  &  35  Viet.  c.  43,  s.  54. 

(n)  Sect.  57. 

(o)  17  Geo.  3,  c.  53,  s.  6.  This  section  contains  substantially  similar  provisions 
to  those  of  1  &  2  Viet.  c.  106,  s.  67,  with  reference  to  mortgages  and  fire  insurance  on 
buildings  erected  under  that  Act. 

(p)  Sect.  110. 

(q)  1  &  2  Viet.  c.  106,  ss.  112,  113,  and  48  &  49  Viet.  c.  54,  s.  15. 
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published  by  virtue  of  a  decree  of  suspension  for  eighteen 
months,  pronounced  in  a  proceeding  in  the  Arches  Court  against 
the  vicar  under  the  Church  Discipline  Act,  1840,  it  was  held, 
that  such  second  sequestration  had  the  effect  of  suspending 
from  the  time  of  its  publication  all  right  to  receive  the  profits 
of  the  vicarage  under  the  first  sequestration  (r). 

When  a  sequestration  issues  originally  from  the  bishop,  he 
and  he  alone  is  entitled  to  the  sequestered  profits  of  the  living, 
subject  only  to  the  duty  which  is  thrown  upon  him  of  providing 
for  the  service  of  the  church  ;  and  so  in  a  case  where  certain 
monies  were  standing  to  a  sequestration  account  in  the  bishop's 
name  at  a  bank,  and  the  bishop  died,  it  was  held  that  the 
representatives  of  the  late  bishop  were  entitled  to  the  fund  (s). 
The  civil  court  will  not  in  these  cases  re-open  the  seques- 
trator's  accounts  once  they  have  been  passed  by  the  consistory 
court  (t). 

If  the  bishop  issues  a  sequestration  during  a  vacancy  of  the 
benefice  in  order  that  proper  provision  may  be  made  for  the 
supply  of  services,  &c.,  as  soon  as  a  new  incumbent  is  instituted 
and  inducted  the  sequestrator  must  account  to  the  new  incum- 
bent for  all  profits  (it),  and  an  action  at  law  for  money  had  and 
received  will  lie  against  the  sequestrator  (v). 

Where  a  writ  of  sequestration  has  been  issued  by  the  bishop 
in  virtue  of  a  sentence  certified  to  him  from  the  Court  of  Arches, 
to  which  court  the  case  had  been  originally  sent  by  letters  of 
request,  such  sequestration  must  be  enforced  by  the  bishop,  and 
therefore  a  motion  to  decree  a  monition  against  an  incumbent 
to  show  cause  why  he  should  not  pay  to  the  sequestrator 
appointed  by  the  bishop  a  sum  of  money  claimed  was  refused 
by  the  Court  of  Arches  (w). 

When  an  incumbent  has  been  inhibited  from  performing  the 
services  of  the  church  under  the  Church  Discipline  Act,  1840, 
the  Public  Worship  Regulation  Act,  1874,  or  the  Clergy  Disci- 
pline Act,  1892,  the  bishop  may  make  due  provision  for  the 
service  of  the  church,  and  raise  the  money  required  from  time 
to  time  for  such  provision  by  sequestration  of  the  profits  of 
the  benefice  or  other  ecclesiastical  preferment  (x).  When  an 
incumbent  was  suspended  ab  officio  et  a  beneficio  under  the 
Church  Discipline  Act,  1840,  after  his  benefice  had  been  seques- 
tered for  non-residence,  it  was  held  that  the  mere  revocation  of 
the  sequestration  did  not  restore  the  clerk  (y). 

(r)  Fisher  (or  Bunter)  v.  Cresswell  (1850),  14  Q.  B.  825. 

(s)  In  re  Thakeham  Sequestration  Monies  (1871),  L.  R.  12  Eq.  494. 

(t)  Burrow  v.  Tilson  (1898),  14  T.  L.  R.  214. 

(u)  Watson,  c.  30  ;  Russell  v.  Lay  (1897),  66  L.  J.,  Q.  B.  582. 

(v)  S.  C. 

(w)  Trower  v.  Hurst  (1847),  1  Rob.  Eccl.  597. 

(a;)  3  &  4  Viet.  c.  86,  s.  14  ;  37  &  38  Viet.  c.  85,  s.  13  ;  55  &  56  Viet.  c.  32,  s.  10. 

(y)  Morris  v.  Ogden  (1869),  L.  R.,  4  C.  P.  687. 
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SECTION  2. 
Of  Resignation. 

Another  manner  in  which  the  interest  of  an  incumbent  in  his 
benefice  may  be  determined  is  by  resignation  ;  which  is  by 
Degge  defined  to  be  where  a  parson,  vicar,  or  other  beneficed 
clergyman,  voluntarily  gives  up  and  surrenders  his  charge  and 
preferment  to  those  from  whom  he  received  the  same  (z)  ; 
while  by  another,  perhaps  a  better  definition,  it  is  said  to  be 
the  voluntary  yielding  up  into  the  hands  of  the  ordinary  the 
interest  the  incumbent  has  in  his  benefice  (a). 

Resignation  can  only  be  made  to  a  superior  ;  this  is  a  maxim 
in  the  common  law,  and  is  applied  by  Lord  Coke  to  the  ecclesias- 
tical law,  when  he  says,  that  therefore  a  bishop  cannot  resign 
to  the  dean  and  chapter,  but  it  must  be  to  the  Metropolitan, 
from  whom  he  received  confirmation  and  consecration.  And 
it  must  be  made  to  the  next  immediate  superior,  and  not  to 
the  mediate  ;  as  of  a  church  presentative  to  the  bishop,  and 
not  to  the  Metropolitan  (b). 

That  ordinary,  who  hath  the  power  of  institution,  hath  power 
also  to  accept  of  a  resignation  made  of  the  same  church  to  which 
he  may  institute  ;  and,  therefore,  the  respective  bishop,  or 
other  person  who,  either  by  patent  under  him,  or  by  privilege 
or  prescription,  hath  the  power  of  institution,  is  the  proper 
person  to  whom  a  resignation  ought  to  be  made.  And  yet  a 
resignation  of  a  deanery  in  the  King's  gift  may  be  made  to  the 
King  ;  as  of  the  deanery  of  Wells.  And  some  hold  that  the 
resignation  may  well  be  made  to  the  King  of  a  prebend  that  is 
no  donative  (c)  ;  but  others,  on  the  contrary,  have  held,  that  a 
resignation  of  a  prebend  ought  to  be  made  only  to  the  ordinary 
of  the  diocese,  and  not  to  the  King,  as  supreme  ordinary  ; 
because  the  King  is  not  bound  to  give  notice  to  the  patron  (as 
the  ordinary  is)  of  the  resignation  (d)  ;  nor  can  the  King  make 
a  collation  by  himself,  without  presenting  to  the  bishop,  not- 
withstanding his  supremacy  (e). 

Regularly,  says  Gibson,  resignation  must  be  made  in  person, 
and  not  by  proxy.  There  is  indeed  a  writ  in  the  register, 
intituled  litera  procuratoria  ad  resignandum,  by  which  the  person 
constituted  proctor  was  enabled  to  do  all  things  necessary  to 
be  done  in  order  to  an  exchange,  and  of  these  things  resignation 
was  one.  And  Lyndwood  supposeth  that  any  resignation  may 

(z)  Degge,  part  1,  c.  14. 

(a)  God.  284. 

(b)  Roll.  Abr.  358  ;  3  Burn  E.  L.  321. 

(c)  Donative  benefices  with  cure  of  souls  have  been  made  presentative :  61  &  62 
Viet.  c.  48,  s.  12 ;  but  this  abolition  does  not  extend  to  certain  other  preferments  : 
s.  13  (1). 

(d)  Roll.  Abr.  358  ;  3  Burn  E.  L.  321  ;  God.  191. 

(e)  But  if  the  patronage  should  be,  as  it  often  is,  in  the  Crown,  such  a  reason  would 
be  inapplicable. 

c.  34 
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be  made  by  proctor  ;  but  in  practice  there  is  no  way,  as  it 
seemeth,  of  resigning,  but  either  to  do  it  by  personal  appearance 
before  the  ordinary,  or  at  least  to  do  it  elsewhere  before  a  public 
notary  by  an  instrument  directed  immediately  to  the  ordinary, 
and  attested  by  the  said  notary,  in  order  to  be  presented  to  the 
ordinary  by  such  proper  hand  as  may  pray  his  acceptance  ;  in 
which  case  the  person  presenting  the  instrument  to  the  ordinary 
doth  not  resign  nomine  procuratorio,  as  proctors  do,  but  only 
presents  the  resignation  of  the  person  already  made  (/).  This, 
however,  is  only  by  way  of  advice  and  precaution,  and  there 
is  nothing  either  in  canon  statute  or  common  law  making  these 
steps  essential.  The  bishop  can  dispense  with  them,  and 
accept  a  resignation  made  by  a  deed  duly  executed  and  sent  to 
him  by  the  clerk  (g).  It  may  be  made  to  take  effect  at  a  future 
date  (h). 

But  although  a  resignation  of  a  benefice  may  be  thus  made 
by  an  incumbent,  yet  it  is  not  valid,  nor  consequently  is  the 
church  void,  until  such  resignation  has  been  accepted  by  the 
ordinary  (i)  ;  that  is  to  say,  no  person  appointed  to  cure  of 
souls  can  quit  that  cure  or  discharge  himself  of  it  but  upon  good 
motives  to  be  approved  by  the  superior  who  committed  it  to 
him.  All  presentations,  therefore,  which  are  made  to  benefices 
resigned  before  such  acceptance  are  void.  The  acceptance 
need  not  necessarily  be  in  writing,  and  need  not  take  any 
particular  form  ;  thus  if  the  resignation  is  made  to  the  bishop 
in  person,  and  accepted  by  him,  it  is  final  and  binding.  Having 
once  been  accepted,  it  cannot  afterwards  be  revoked  (j). 

It  has  been  said  that  there  is  no  pretence  for  saying  that  the 
ordinary  is  obliged  to  accept,  since  the  law  has  appointed  no 
known  remedy  if  he  will  not  accept,  any  more  than  if  he  will  not 
ordain  (&),  and  all  the  authorities  point  to  the  conclusion  that 
a  bishop  may  at  pleasure,  and  without  any  cause  assigned, 
refuse  to  accept  a  resignation  (Z)  ;  if  the  question  were  res 
integra,  it  might  be  a  strong  argument  in  favour  of  his  having 
such  power,  that  it  is  doubtful  who  could  finally  judge  of  the 
sufficiency  of  the  cause,  if  he  were  bound  to  assign  one,  or  by 
what  mode  he  might  be  compelled  to  accept. 

There  is  one  case  of  resignation  in  which  it  has  been 
specially  enacted,  that  the  ordinary  may  not  refuse  to  accept 

(/)  Gibs.  Cod.  822 ;  Watson,  c.  4. 

(g)  Reichel  v.  Bishop  of  Oxford  (1887-9),  35  Ch.  D.  48,  14  A.  C.  257  ;  cf.  Heyes  v  . 
Exeter  College,  Oxford  (1806),  12  Ves.  336. 

(h)  Reichel  v.  Bishop  of  Oxford,  supra. 

(i)  3  Bum  E.  L. ;  God.  261 ;  Rumsey  v.  Nicholl  (1877),  2  C.  P.  D.  294. 

(j)  Reichel  v.  Bishop  of  Oxford,  Heyes  v.  Exeter  College,  Oxford,  supra. 

(k)  Gibs.  Cod.  822  ;  1  Still.  E.  C.  334. 

(I)  Marquis  of  Rockingham  v.  Griffith  (1755),  7  Bac.  Abr.,  7th  ed.,  p.  246  ;  Grey  v. 
Hesketh  (1755),  1  Amb.  268;  Peele  v.  Lord  Carlisle  (1719),  1  Str.  227;  Heyes  v 
Exeter  College,  supra.  The  provisions  of  7  &  8  Geo.  4,  c.  25,  s.  3,  appear  to 
confirm  this  view.  The  only  opinions  or  dicta  contra  are  those  of  some  of  the 
judges  in  Bishop  of  London  v.  Ffytche  (1783),  2  Bro.,  P.  C.  211.  The  cases  in  which 
under  the  Pluralities  Acts  a  benefice  becomes  ipso  facto  void  as  if  the  incumbent 
had  resigned  are  dealt  with  s.v.  "  Pluralities,"  ante,  pp.  493,  494. 
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unless  on  good  and  sufficient  cause  to  be  shown  for  that  pur- 
pose :  this  is  where  a  special  bond  of  resignation  has  been  given  in 
such  manner  and  with  such  persons  named  in  it  as  makes  it  good 
and  valid  according  to  the  statute  passed  for  that  purpose  (m), 
and  it  may  be  observed  that  the  exception  in  such  a  case  tends 
to  confirm  the  general  rule  as  above  laid  down. 

But  as  it  was  said  by  one  of  the  judges  in  the  case  of  Fletcher 
v.  Lord  Sondes  (n),  the  bishop  would  probably  neither  accept 
nor  refuse  to  accept  a  resignation  unless  he  were  satisfied  that 
it  might  properly  be  done  according  to  law  ;  and  this  therefore 
brings  us  to  the  consideration  of  what  resignations  may  be 
properly  accepted,  and  what  should  be  considered  bad  and 
illegal. 

No  collateral  condition  can  be  annexed  to  a  resignation  ;  the 
words  of  resignation  being  pure,  sponte,  absolute,  et  simpliciter, 
in  order  to  exclude  all  indirect  bargains  not  only  for  money  but 
for  any  other  valuable  consideration  :  there  is  an  exception, 
however,  where  the  resignation  is  made  for  effecting  an  ex- 
change ;  in  which  case  it  admits  of  this  condition,  that  the 
exchange  shall  take  full  effect  (o).  The  words  of  resignation 
do  not  preclude  the  postponement  of  the  coming  into  operation 
of  the  resignation  till  a  future  date,  nor  do  they  render  the 
resignation  void  if  it  is  made  at  the  request  of  the  bishop  in 
order  to  avoid  scandal  and  legal  proceedings,  nor  if  the  bishop 
agrees  to  postpone  the  declaration  of  the  vacancy  in  order  to 
enable  the  clerk  to  receive  the  next  accruing  payment  of  tithe 
rent-charge  (p). 

It  is  enacted  by  a  statute  of  31  Eliz.  (q)  that  if  any  incumbent 
of  any  benefice  with  cure  of  souls  shall  corruptly  resign  or 
exchange  the  same,  or  corruptly  take  for  or  in  respect  of  the 
resigning  or  exchanging  the  same,  directly  or  indirectly,  any 
pension,  sum  of  money,  or  other  benefit  whatsoever,  as  well  the 
giver  as  the  taker  of  any  such  pension,  sum  of  money  or  other 
benefit  corruptly  shall  lose  double  the  value  of  the  sum  so 
given,  taken  or  had  ;  half  to  the  Queen,  and  half  to  him  that 
shall  sue  for  the  same  in  any  of  Her  Majesty's  courts  of  record. 

Speaking  of  this  statute,  Degge  says,  "  There  is  of  late  a 
practice  introduced  by  corrupt  patrons,  that,  if  not  early  nipt 
in  the  budding,  will  make  this  law  of  none  effect  :  I  mean,  the 
taking  bonds  for  resignation.  This  practice  took  its  rise  from 
two  cases  in  Sir  G.  Croke's  Reports  "  (r).  He  adds,  "  That  it 
appears  by  both  these  cases  that  bonds  taken  upon  prudent  and 
just  ends  to  resign,  are  not  simoniacal  ;  but  where  such  bonds 
are  taken  upon  corrupt  designs,  which  being  made  to  appear  by 
any  subsequent  practice,  it  is  clearly  simony,  as  if  the  bond  b3 

(m)  9  Geo.  4,  c.  94,  s.  5 ;  vide  post,  p.  533. 
(n)  (1826),  3  Bing.  501. 

(o)  Cruise; Dig.  tit.  xxi.  c.  75  ;  Rumsey  v.  Nicholl  (1877),  2  C.  P.  294  ;  and  ante, 
"Of  exchanging  benefices,"  p.  495. 
(p)  Reichel  v.  Bishop  of  Oxford,  supra. 
(q)  Cap.  6,  s.  7. 
(r)  Barkery.  Bacon  (1604),  Cro.  Jac.  48  ;  Babington  v.  Wood  (1629),  Cro.  Car.  180. 

34—2 
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expressly  to  pay  money  ;  for  what  difference  is  there  between  a 
bond  expressly  to  take  money,  and  a  bond  to  resign,  which  is  to 
pay  money  ?  If  the  patron  say,  either  pay  me  my  money  or 
resign,  then  all  the  world  knows  in  such  a  case  the  parson  must 
pay  the  money  or  resign  and  be  undone  :  and  the  world  shall 
not  persuade  me  that  those  reverend  judges  that  gave  these 
judgments  ever  intended  further  ;  and  I  hope  that  those 
reverend  judges  that  now  supply  their  places  will  discontinue 
and  discourage  such  practices,  that  tend  so  much  to  the  ruin  of 
the  Church  and  religion  "  (s). 

It  had  been  long  a  common  practice  for  patrons,  when  they 
presented  a  clerk  to  a  living,  to  take  a  bond  from  him  in  a  sum 
of  money,  conditioned  either  to  resign  the  living  in  favour  of  a 
particular  person,  as  a  son,  relation,  or  friend  of  the  patron, 
whenever  such  son,  &c.,  became  capable  of  taking  the  living,  or 
else  to  resign  generally  upon  the  request  of  the  patron.  In  the 
first  case  they  were  called  special  bonds  of  resignation  ;  and 
until  a  determination  to  the  contrary  (t),  a  very  general  opinion 
prevailed  that  they  were  valid.  In  the  second  case  they  were 
called  general  bonds  of  resignation,  and  were  never  approved 
of  by  the  bishops,  though  in  some  cases  held  to  be  valid  by  the 
courts  of  law  and  equity.  But  whenever  they  were  used  for 
the  purpose  of  obtaining  any  pecuniary  advantage  from  the 
person  presented,  the  Court  of  Chancery  always  interposed,  and 
granted  an  injunction  against  them  (u). 

Dr.  Watson  observes  that  general  bonds  of  resignation  did 
not  find  any  encouragement  from  the  Court  of  Chancery,  which 
relieved  the  incumbent,  and  would  not  oblige  him  to  resign  or  to 
pay  the  penalty  of  the  bond,  unless  some  special  cause  were 
shown  and  made  out  by  the  patron  that  he  was  unqualified  to 
hold  the  living  or  guilty  of  some  immorality  or  irregularity 
which  was  a  sufficient  cause  of  deprivation,  or  at  least  that  he 
was  non-resident  and  neglected  his  duty  (v). 

These  evasions  of  the  statute  of  Elizabeth  appear,  neverthe- 
less, to  have  been  upheld  in  Westminster  Hall,  until  the  House 
of  Lords  in  two  several  decrees,  which  appear  to  have  been 
most  fully  considered,  determined,  first  that  general  bonds  of 
resignation,  and  afterwards  that  special  bonds  also,  were 
illegal  (x). 

The  illegality  of  general  bonds  of  resignation  was  settled  in 
Bishop  of  London  v.  Ffytche  (y),  in  which  the  House  of  Lords, 
after  hearing  counsel,  put  several  questions  to  the  judges,  seven 
of  whom  were  of  opinion  that  the  bond  in  question  was  good 

(s)  Degge,  43. 

(t)  Fletcher  v.  Lord  Sondes  (1826),  3  Bing.  501. 

(ft)  Cruise,  Dig.  tit.  xxi.  c.  2,  78  ;  Anon.  (1701),  12  Mod.  504  ;  Hilliard  v.  Stapk- 
ton(HQl),  1  Abr.  Eq.  86. 

(v)  Watson,  30  ;  see  Durston  v.  Sandys  (1686),  1  Vern.  411  ;  2  Black.  Com.  280. 

(x)  The  earlier  cases  have  been  only  briefly  noticed  here,  as  the  law  depends  so 
entirely  on  these  two  decisions,  and  the  statutes  passed  in  consequence. 

(y)  (1783),  2  Bro.,  P.  C.  211,  reported  more  fully  in  Cunningham's  Law  of  Simony, 
p.  52. 
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and  valid,  and  the  eighth  (Mr.  Baron  Eyre)  that  it  was  illegal. 
A  debate  and  division  of  the  House  ensued,  when,  there  appear- 
ing to  be  for  reversing  the  judgment  nineteen,  among  whom 
were  all  the  bishops  present,  and  against  it  eighteen,  it  was 
ordered  that  the  judgment  given  in  the  Court  of  King's  Bench, 
affirming  a  judgment  given  in  the  Court  of  Common  Pleas,  and 
declaring  the  bond  in  question  good  and  valid,  should  be 
reversed. 

The  decision  of  this  case  appears  to  have  been  against  the 
strong  opinions  of  Westminster  Hall  ;  and  Park,  J.,  said  of  it, 
in  giving  his  opinion  in  the  House  of  Lords  in  the  case  of 
Fletcher  v.  Lord  Sondes  (z),  "I  am  old  enough  in  Westminster 
Hall  to  remember  that  the  decision  of  that  case  created  a  great 
sensation  in  the  profession  "  ;  in  fact,  the  practice  of  giving 
general  bonds  had  long  prevailed,  and  had  been  considered 
legal. 

Although,  therefore,  in  consequence  of  this  determination, 
general  bonds  of  resignation  were  deemed  illegal  and  void,  the 
courts  of  law  did  not  seem  disposed  to  condemn  bonds  of  resig- 
nation, unless  they  were  exactly  similar  to  that  which  was  held 
unlawful  in  the  above  case  (a),  and  a  distinction  appears  to  have 
been  introduced,  probably  immediately  after  the  above  decision 
in  Bishop  of  London  v.  Ffytche,  between  general  and  special 
bonds  of  resignation  ;  and  the  courts,  by  a  series  of  decisions, 
seemed  to  have  settled  that,  although  bonds  and  other  assur- 
ances for  general  resignation  might  be  void,  yet  they  were 
valid  when  given  for  securing  the  resignation  of  ecclesiastical 
preferments  in  favour  of  specified  individuals. 

But  in  the  year  1826,  a  case  upon  this  point  was  carried  up  to 
the  House  of  Lords  (b),  in  which  the  opinion  of  the  judges  was 
requested.  After  hearing  the  opinion  of  the  judges  (who 
differed)  and  that  of  the  Lord  Chancellor,  the  House  of  Lords 
formally  decided  to  the  effect  that  all  bonds  for  resignation, 
special  as  well  as  general,  were  simoniacal  and  illegal. 

The  Lord  Chancellor  observed,  that  the  decision  would  come 
by  surprise  and  bear  harshly  on  many  patrons  and  incumbents, 
and  suggested  that  those  who  had  committed  themselves  by 
such  bonds  should  be  indemnified  from  the  penalties  to  which 
they  were  liable  for  what  had  been  declared  simony  ;  and  a 
retrospective  Act  was  consequently  passed  (c). 

In  the  following  year  an  Act  (d)  was  passed,  which,  to  a 
certain  extent,  alters  the  effect  of  the  decision  of  the  House  of 
Lords,  and  by  which  bonds  for  resignation  are  made  legal  in 
the  following  particular  cases. 

Every  engagement  by  promise,  grant,  agreement  or  covenant, 
which  shall  be  really  and  bond  fide  made,  given  or  entered  into, 

(z)  (1826),  3  Bing.  501 ;  vide  post. 

(a)  Bagshaw  v.  Bossky  (1790),  4  T.  R.  78  ;  Partridge  v.  Whiston  (1791),  4  T.  R. 
359. 

(6)  Fletcher  v.  Lord  Sondes  (1826),  3  Bing.  501. 

(c)  7  &  8  Geo.  4,  c.  25. 

(d)  9  Geo.  4,  c.  94. 
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for  the  resignation  of  any  spiritual  office,  being  a  benefice  with 
cure  of  souls,  dignity,  prebend  or  living  ecclesiastical,  to  the 
intent  and  purpose,  to  be  manifested  by  the  terms  of  such 
engagement,  that  any  one  person  whosoever,  to  be  specially 
named  and  described  therein,  or  one  of  two  persons  to  be  specially 
named,  being  such  as  after  mentioned,  shall  be  presented,  &c., 
to  such  spiritual  office,  or  that  the  same  shall  be  given  or 
bestowed  to  or  upon  him,  shall  be  good,  valid  and  effectual  in 
the  law  to  all  intents,  &c.,  and  the  performance  of  the  same  may 
be  enforced  in  equity  :  provided  that  such  engagement  shall  be 
so  entered  into  before  the  presentation,  &c.,  of  the  party  so 
entering  into  the  same  as  aforesaid  (e). 

The  two  persons  to  be  specially  named  shall  each  of  them  be, 
either  by  blood  or  marriage,  an  uncle,  son,  grandson,  brother, 
nephew  or  grand-nephew  of  the  patron,  or  of  one  of  the  patrons 
of  such  spiritual  office,  not  being  merely  a  trustee  or  trustees  of 
the  patronage  of  the  same,  or  of  the  person  or  of  one  of  the 
persons  for  whom  the  patron  or  patrons  shall  be  a  trustee  or 
trustees,  or  of  the  person  or  of  one  of  the  persons  by  whose 
direction  such  presentation,  &c.,  shall  be  intended  to  be  made, 
or  of  any  married  woman,  whose  husband,  in  her  right,  shall  be 
the  patron  or  one  of  the  patrons  of  such  spiritual  office,  or  of 
any  other  person  in  whose  right  such  presentation,  &c.,  shall  be 
intended  to  be  made  (/).  And  no  presentation,  &c.,  nor  any 
admission,  &c.,  shall  be  void  by  reason  of  any  such  engagement, 
by  any  spiritual  persons  or  others,  to  or  with  patrons  or  others, 
and  His  Majesty  shall  not  present  or  collate,  or  give  or  bestow 
such  spiritual  office,  by  reason  of  any  such  engagement  ;  and 
such  spiritual  persons  or  patrons  shall  not  be  subject  to  any 
penalties  or  forfeitures,  or  to  any  prosecution  or  other  proceed- 
ing, by  reason  of  having  made  such  engagement  (g). 

In  order  to  bring  any  engagement  within  the  operation  and 
protection  of  the  Act,  one  part  of  the  deed,  instrument  or 
writing,  by  which  such  engagement  shall  be  made,  given  or 
entered  into,  shall,  within  two  calendar  months  next  after  the 
date  thereof,  be  deposited  in  the  office  of  the  registrar  of  the 
diocese  wherein  the  benefice,  &c.,  shall  be  locally  situate  :  or 
in  the  cases  of  benefices,  &c.,  within  peculiars,  with  the  registrar 
of  the  peculiar  jurisdiction.  Such  registrars  shall  respectively 
deposit  and  preserve  the  same,  and  shall  give  and  sign  a  certifi- 
cate of  such  deposit  thereof.  Every  such  deed  shall  be  produced 
at  all  proper  and  usual  hours  at  such  registry  to  every  person 
applying  to  inspect  the  same,  An  office  copy  of  such  deed, 
&c.,  certified  under  the  hand  of  the  registrar  (which  copy  so 
certified  the  registrar  shall  in  all  cases  grant  to  persons  applying 
for  the  same),  shall  be  admitted  as  legal  evidence  thereof  in  all 


(e)  9  Geo.  4,  c.  94,  s.  1.  It  is  a  good  defence  to  an  action  for  specific  performance 
of  such  a  bond  that  it  was  entered  into  after,  and  not  before,  the  presentation  : 
Strickland  v.  Ivens  (1886),  2  T.  L.  R.  788. 

(/)  Sect.  2. 

(g)  Sect.  3. 
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courts  whatsoever.  And  every  such  registrar  is  entitled  to  a 
fee  of  two  shillings  for  depositing  such  deed,  instrument,  or 
writing,  and  for  certifying  such  deposit  thereof,  to  a  fee  of  one 
shilling  for  every  search  to  be  made  for  the  same,  and  to  a  fee 
of  sixpence  for  every  folio  of  seventy-two  words  of  each  certified 
office  copy  (h). 

Every  resignation  to  be  made  in  pursuance  of  any  such 
agreement  shall  refer  to  the  engagement  in  pursuance  of  which 
it  is  made,  and  state  the  name  of  the  person  for  whose  benefit 
it  is  made  :  and  it  shall  not  be  lawful  for  the  ordinary  to  refuse 
such  resignation,  unless  upon  good  and  sufficient  cause  to  be 
shown  for  that  purpose.  Such  resignation  shall  not  be  valid 
and  effectual,  except  for  the  purpose  of  allowing  the  person  for 
whose  benefit  it  shall  be  made  to  be  presented,  collated,  nomi- 
nated, or  appointed  to  the  spiritual  office  thereby  resigned,  and 
shall  be  absolutely  null  and  void,  unless  such  person  shall  be 
presented,  &c.,  as  aforesaid,  within  six  calendar  months  next 
after  notice  of  such  resignation  given  to  the  patron  of  such 
spiritual  office  (i). 

All  presentations,  collations,  gifts,  or  the  bestowing  of  any 
such  spiritual  office  by  the  King,  either  in  the  right  of  the  Crown 
or  Duchy  of  Lancaster  ;  by  Archbishops,  bishops  or  other 
ecclesiastical  persons,  in  right  of  any  dignity,  office  or  living  ; 
by  corporations  aggregate  or  sole  ;  by  any  other  in  right  of  any 
office  or  dignity  ;  by  trustees  or  feoffees  for  charitable  or  public 
purposes  ;  or  by  any  other  person  not  entitled  to  the  patronage 
of  such  spiritual  office  as  private  property  ;  are  excepted  from 
the  operation  of  the  Act  (k). 

Thus  it  will  be  seen  that  any  bond  or  contract  to  resign, 
except  in  the  cases  specified  in  the  Act,  is  not  only  so  far  illegal 
as  to  be  incapable  of  being  enforced,  but  makes  the  presentation 
void  as  simoniacal,  and  subjects  the  parties  to  such  bond  or 
contract  to  the  penalties  for  simony,  under  the  statute  of 
31st  Elizabeth  before  mentioned.  But  there  is  nothing  which 
makes  it  illegal  for  a  clergyman  to  resign  his  living  at  any  time 
in  consequence  of  any  understanding  or  agreement,  not  com- 
pulsory, with  the  patron  ;  provided  the  bishop  is  willing  to 
accept  a  resignation  under  such  circumstances. 

By  the  Incumbents  Resignation  Act,  1871  (as  amended  in 
1887)  (I),  provision  is  made  for  a  representation  being  made  to  the 
bishop  in  the  form  contained  in  the  schedule  to  the  Act  by  the 
incumbent  of  any  benefice,  who  has  been  the  incumbent  of  such 
benefice  for  seven  years  continuously,  that  he  desires,  on  the 
ground  that  he  is  incapacitated  by  permanent  mental  or  bodily 
infirmity  from  the  due  performance  of  his  duties,  to  retire  from 
his  benefice  under  the  provisions  of  the  Act.  The  bishop,  if  he 
see  fit,  may  cause  a  commission  to  be  issued  addressed  to  five 

(h)  9  Geo.  4,  c.  94,  s.  4. 

(i)  Sect.  5. 

(k)  Sect.  6. 

(1)  34  &  35  Viet.  c.  44  ;  50  &  51  Viet.  c.  23. 
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persons,  authorising  and  requiring  them  to  inquire  into  and 
report  to  him  upon  the  truth  of  the  ground  alleged,  and  upon 
the  expediency  of  the  resignation  of  the  incumbent.  The 
commissioners  have  power  to  inquire  into  and  report  upon  all 
matters  in  anywise  affecting  such  resignation  or  connected 
therewith.  They  are  to  make  their  return  to  the  commission 
within  three  months  from  the  issuing  of  the  commission,  or 
within  such  enlarged  time  as  the  bishop  shall  from  time  to  time 
direct  by  writing  under  his  hand  and  seal  (m). 

One  of  the  commissioners  is  to  be  the  archdeacon  of  an  arch- 
deaconry, or  the  rural  dean  of  a  deanery  of  the  diocese  wherein 
the  benefice  is  situate,  as  the  bishop  may  determine  ;  the  second, 
an  incumbent  of  the  same  diocese,  nominated  by  the  incumbent 
wishing  to  retire  ;  the  third,  an  incumbent  of  the  same  diocese 
nominated  by  the  bishop  ;  the  fourth,  a  magistrate  for  the 
county  wherein  the  benefice  is  situate,  and  a  member  of  the 
Church  of  England,  nominated  by  the  person  who  has  presided 
as  chairman  of  the  last  preceding  quarter  sessions  for  the  county 
or  division  of  the  county,  or  if  there  be  no  such  person,  by  the 
lord  lieutenant  of  the  county.  The  remaining  commissioner  is 
to  be  nominated  by  the  patron  (ri). 

Notice  of  the  intention  to  issue  the  commission  shall  be 
delivered  or  sent  by  the  bishop  to  the  incumbent,  patron,  chair- 
man of  quarter  sessions  or  lord  lieutenant,  as  the  case  may  be, 
and  the  churchwardens  of  the  benefice.  The  commission  cannot 
issue  until  the  expiration  of  one  month  from  the  delivery  or 
sending  of  the  notices.  If  the  patron,  chairman  of  quarter 
sessions,  or  lord  lieutenant  omit  to  nominate  a  commissioner 
within  a  month,  the  bishop  may  nominate  a  commissioner  in 
their  stead.  When  the  commission  is  issued  notice  must  be 
delivered  or  sent  by  the  bishop  to  each  commissioner,  and  to 
the  churchwardens  of  the  benefice  (o). 

The  commissioners  must  give  seven  days'  notice  of  their  first 
meeting,  and  may  examine  witnesses  on  oath.  In  their  return 
to  the  commission  the  commissioners  are  to  certify  all  such 
matters  and  things  as  appear  to  them  material,  together  with 
their  opinion  as  to  the  expediency  or  otherwise  of  the  proposed 
resignation.  If  the  commissioners,  or  at  least  any  three  of 
them,  deem  the  resignation  expedient,  they  are  to  specify  the 
amount  of  pension,  which,  in  their  opinion,  should  be  allowed 
out  of  the  revenues  of  the  benefice  to  the  retiring  incumbent. 
In  no  case  shall  such  pension  exceed  one-third  part  of  the 
annual  value  of  the  benefice  resigned  (p),  or  be  an  amount  not 
leaving  a  sufficient  income  to  secure  the  due  performance  of  the 
services  of  the  church  according  to  the  scale  of  stipends  set  out 
in  1  &  2  Viet.  c.  106,  s.  85  (q). 

(m)  34  &  35  Viet.  c.  44,  s.  5. 
(n)  Sect.  6. 
(o)  Sect.   7. 
(p)  Sect.  8. 

(q)  50  &  51  Viet.  c.  23,  s.  5.  The  scale  is  that  payable  by  the  bishop  to  stipendiary- 
curates  in  cases  of  non-residence  ;  see  ante,  p.  161. 
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The  amount  of  every  half-yearly  payment  on  account  of  the 
pension  varies,  and  is  regulated  by  the  average  prices  by  which 
under  the  Tithe  Act,  1918  (r),  the  sum  payable  in  respect  of 
any  tithe  rent-charge  is  ascertained  in  the  month  of  January 
next  preceding  the  date  of  every  half-yearly  payment,  except 
that  if  no  part  of  the  income  of  the  benefice  is  derived  from 
tithe  rent-charge  or  glebe  lands,  then  the  pension  shall  not  be 
subject  to  variation  (s).  The  incumbent  of  the  benefice  is 
entitled  to  withhold  up  to  one-half  of  the  yearly  pension  in  the 
event  of  the  retiring  incumbent  having  failed  to  pay  any  sum 
on  account  of  dilapidations  for  which  he  has  become  liable 
under  the  Ecclesiastical  Dilapidations  Act,  1871  (t). 

If  the  return  to  the  commission  certifies  the  resignation  to  be 
expedient,  and  the  patron  shall  in  writing  have  consented,  or 
shall  not  within  one  calendar  month  thereafter  in  writing 
refuse  his  consent  thereto,  the  bishop  shall  cause  a  declaration, 
as  in  the  schedule  to  the  Act,  to  be  prepared,  inserting  therein 
the  amount  of  pension  and  the  day  when  the  incumbency  shall 
be  void  and  the  pension  shall  commence,  the  times  of  payment 
not  being  oftener  than  twice  a  year,  and  shall  sign  the  same  in 
triplicate  in  the  presence  of  one  witness.  Such  a  declaration  is 
not  open  to  review  by  the  civil  courts  (u).  One  copy  is  for  the 
patron  of  the  benefice,  one  for  the  retiring  incumbent,  and  the 
third  copy  is  to  be  filed  in  the  registry  of  the  diocese.  This 
declaration  is  the  title  deed  of  the  retiring  incumbent  to  his 
pension.  If  the  patron  shall  refuse  his  consent  to  the  return  of 
the  commission,  the  return  must  be  laid  before  the  Archbishop 
of  the  province,  who  shall  within  one  calendar  month  give  his 
decision  in  writing,  whether  such  resignation  shall  or  shall  not 
be  accepted,  which  decision  is  final.  No  benefice  is  at  any  time 
to  be  subject  to  the  payment  of  more  than  one  pension  (x). 

The  pension  is  a  charge  upon  the  revenues  of  the  benefice, 
recoverable  as  a  debt  at  law  and  in  equity  from  the  incumbent 
of  the  said  benefice  by  the  retiring  incumbent,  his  executors, 
administrators  or  assigns,  and  where  the  benefice  was  seques- 
tered owing  to  the  inability  of  the  new  incumbent  to  pay  for 
the  dilapidations  liability  for  which  he  had  assumed,  it  was 
held  that  the  retiring  incumbent  could  recover  the  amount  of 
his  pension  as  a  debt  from  the  new  incumbent  (y).  The  pension 
is  not  transferable  at  law  or  in  equity  (z).  The  words  "  not 
transferable  "  not  only  prevent  the  incumbent  from  himself 

(r)  8  &  9  Geo.  5,  c.  54. 

(s)  50  &  51  Viet.  c.  23,  s.  4,  and  8  &  9  Geo.  5,  c.  54,  s.  2.  These  enactments 
virtually  overrule  the  decision  in  Robinson  v.  Dand  (1886),  17  Q.  B.  D.  341,  where  it 
was  held  that  the  annual  value,  having  been  once  fixed  at  the  date  of  resignation, 
was  not  liable  to  subsequent  alteration  through  agricultural  depression  or  the 
formation  of  a  part  of  the  parish  into  a  district  chapelry,  though  in  this  latter 
event,  where  no  part  of  the  income  of  the  benefice  is  derived  from  tithe  rent-charge 
or  glebe  lands,  the  amount  of  the  pension  apparently  can  still  not  be  varied. 

(t)  50  &  51  Viet.  c.  23,  s.  6. 

(u)  Maning  v.  Hardy  (1904),  20  T.  L.  R.  776. 

(a:)  Sect.  9. 

(y)  Montagu  v.  Twyne  (1893),  9  T.  L.  R.  278. 

(z)  Sect.    10. 
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assigning,  but  prevent  any  transfer  by  operation  of  law,  so  that 
the  annuity  does  not  vest  in  a  trustee  in  bankruptcy,  and 
cannot  be  seized  or  attached  under  a  garnishee  order  by  an 
execution  creditor,  or  be  otherwise  transferred  (a).  No  set-off 
to  a  pension  created  under  the  Act  can  be  pleaded  in  an  action 
brought  to  recover  arrears  of  the  pension  (a). 

The  annual  value  of  a  benefice  for  the  purposes  of  the  Acts  is 
the  net  annual  value,  exclusive  of  the  parsonage,  vicarage,  or 
other  place  of  residence  of  the  incumbent,  after  deducting  all 
rates,  taxes,  and  charges  assessed  upon  and  payable  out  of  the 
benefice.  The  charges  include  the  salary  of  any  curate  com- 
pulsorily  employed  and  any  annual  payments  in  respect  of  any 
terminable  mortgage  (b)  having  at  the  time  of  the  sitting  of  the 
commission  more  than  two  years  to  run  (c). 

The  benefice  becomes  ipso  facto  vacant  on  the  day  fixed  in  the 
declaration.  The  patron  becomes  entitled  to  present,  as  if  it 
had  been  vacated  by  death,  and  the  new  incumbent  becomes 
entitled  to  the  revenues  subject  to  the  payment  of  the  pension. 
The  new  incumbent  has  the  same  right  and  claim  in  respect  of 
dilapidations  as  if  the  benefice  had  been  vacated  by  death  (d). 

The  retiring  incumbent  remains  amenable  to  ecclesiastical 
discipline.  In  no  case  is  the  house  of  residence  to  be  assigned 
as  any  part  or  the  whole  of  the  pension  for  the  retiring  incum- 
bent, but  is  to  belong  to  and  be  enjoyed  by  the  new  incumbent. 
The  pension  ceases  if  the  retiring  incumbent  inrols.  a  deed  of 
relinquishment  under  33  &  34  Viet.  c.  91,  or  on  or  after  the  day 
on  which  he  is  admitted  to  another  benefice.  If  the  retiring 
incumbent  undertakes  clerical  duties  elsewhere  than  within  the 
benefice  from  which  he  retires,  the  new  incumbent  may  bring 
the  same  to  the  notice  of  the  bishop,  who  determines  whether 
the  pension  shall  cease  or  be  diminished  in  any  and  what 
proportion,  or  for  any  and  what  period.  In  such  a  case  there 
is  an  appeal  to  the  Archbishop  of  the  province,  and  the  cessation 
of  or  the  alteration  in  the  pension  is  to  be  stateel  by  indorsement 
on  the  declaration  filed  in  the  registry  (e). 

If  the  commissioners  return  that  the  retirement  of  the  incum- 
bent is  not  expedient,  the  expenses  which  have  been  incurred  by 
or  with  the  sanction  or  by  the  direction  of  the  bishop  are  to  be 
defrayed  by  and  are  recoverable  from  the  incumbent.  If  the 
commissioners  return  that  the  retirement  of  the  incumbent  is 
expedient,  one  moiety  of  the  said  costs  is  to  be  defrayed  by  the 
incumbent,  and  the  other  moiety  is  to  be  a  charge  on  the 
revenues  of  the  benefice  (/). 

The  right  of  resignation  and  of  doing  any  act  leading  to,  con- 
nected with,  or  consequent  on  such  resignation  given  by  the 


(a)  Gathercok  v.  Smith  (1881),  17  Ch.  D.  1,  7  Q.  B.  D.  626. 
(6)  50  &  51  Viet.  c.  23,  s.  3,  defines  terminable  mortgage. 

(c)  Sect.  5. 

(d)  Sect.   12. 

(e)  34  &  35  Viet.  c.  44,  ss.  13—15. 
(/)  Sect.   16. 
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Act  to  an  incumbent  may,  if  the  incumbent  be  a  lunatic  so 
found  by  inquisition,  be  exercised  in  his  name  and  on  his  behalf 
by  the  committee  of  his  estate  (g). 

The  Deans  and  Canons  Resignation  Act,  1872  (h),  has  been 
treated  of  ante,  p.  134. 
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SECTION  3. 
Of  Suspension,  Deprivation,  Deposition  and  Degradations 

The  subjects  above  mentioned  may  be  conveniently  considered 
together  in  the  present  section.  Nor  indeed  would  it  be  easy  to 
consider  them  separately  :  for  the  exact  nature  of  each  has  What  they 
never  been  very  accurately  defined.  A  very  old  definition  gives  are- 
the  following  distinction  :  "  Depositus  dicitur,  qui  privatus  est 
beneficio  et  officio,  licet  non  solenniter.  Degradatus  dicitur,  qui 
utroque  est  privatus  solenniter,  insigniis  sibi  ablatis.  Suspensus 
autem  dicitur,  qui  est  privatus  utroque  ad  tempus,  non  in  per- 
petuum  "  (i).  From  this  definition  it  will  be  seen  that  deposition 
differs  only  from  suspension  in  being  more  permanent.  But 
permanent  or  unlimited  suspension  a  beneficio  et  officio  would 
seem  to  be  more  correctly  termed  deprivation  ;  and  deposition 
to  be  the  more  correct  term  where  the  party  had  no  benefice  of 
which  he  could  be  deprived,  but  could  only  be  deposed  ab 
officio  (k).  And  accordingly  Degge  describes  deprivation  as  an 
ecclesiastical  censure  whereby  a  clergyman  is  deprived  of  his 
parsonage,  vicarage  or  other  spiritual  promotion  or  dignity  (I). 
By  the  canonists,  deposition,  degradation  or  exauctoration  are 
generally  called  deprivation  ;  but  according  to  the  definition 
already  given,  it  is  different  from  any  of  those,  for  those  would 
be  the  removing  a  person  from  some  degree,  dignity  or  order  in 
the  Church,  while  this  would  be  depriving  him  of  his  ecclesiastical 
preferments. 

Deprivation  may  be  with  or  without  sentence  ;    the  cases  Deprivation 
where  no  sentence  would  be  necessary  being  those  where  it  is  ^^^out^ 
declared  by  statute,  that,  upon  the  doing  or  omission  to  do  a  sentence" 
certain  act,  the  party  shall  be  ipso  facto  deprived  ;    and  these 
appear  to  be  the  only  cases  where  a  party  can  be  deprived 
without  sentence  ;  for  in  regard  to  the  other  case  mentioned  in 
the  books  of  a  layman  presented  to  a  benefice,  in  which  case  it 
is  said  there  is  no  need  of  a  sentence  of  deprivation,  it  would 
seem  that  the  word  deprivation  is  altogether  inapplicable  ;  for 
as  the  admission,  institution,  &c.,  would  be  wholly  null  and 

(g)  Sect.  18. 

(h)  35  &  36  Viet.  c.  8. 

(i)  Athon.,  p.  45.  See  Van  Espen,  pa.  Ill,  tit.  xi.  c.  xi.  ;  and  see  Clarke  v.  Heath- 
cote  (1845),  1  Rob.  Eccl.  377. 

(k)  Canon  122  speaks  of  "  deprivation  from  his  living  or  deposition  from  the 
ministry,"  and  the  Clergy  Discipline  Act,  1892,  s.  8,  provides  for  the  sentence  of 
deposition  from  holy  orders,  ante,  p.  78. 

(I)  1  Degge,  p.  1,  c.  9. 
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inoperative  in  law,  and  confer  no  right  or  interest,  there  would 
be  nothing  of  which  such  a  party  could  be  deprived. 

The  several  offences  for  which  it  has  been  declared  by  statute 
that  the  clergyman  shall  be  ipso  facto  deprived,  will  be  found 
under  the  different  heads  with  which  those  offences  are  con- 
nected, but  the  following  summary  of  them  here  may  be  useful, 
of  Simony,  by  the  31st  Eliz.  c.  6. 

which  party  Refusing  to  use  the  Book  of  Common  Prayer,  or  speak- 

may  be  ipso  ing  or  preaching  anything  in  derogation  thereof,  or  using 

factode-  anv  other  rite  or  ceremony,  and  being  twice  convicted 

thereof,  by  2  &  3  Edw.  VI.  and  1  Eliz.  c.  2. 

Not  publicly  reading  the  Thirty-nine  Articles  of  Reli- 
gion in  the  church  whereof  he  has  cure,  in  the  time  of 
common  prayer,  with  declaration  of  his  unfeigned  assent 
thereto,  within  two  months  after  induction,  by  13  Eliz. 
c.  12. 

Not  reading  the  morning  and  evening  prayer,  and 
declaring  his  unfeigned  consent  thereto,  according  to  the 
prescribed  form,  within  two  months  after  actual  posses- 
sion, or,  in  case  of  impediment,  within  one  month  after 
such  impediment  removed,  by  14  Car.  II.  c.  4. 

Not  subscribing  the  declaration  of  conformity  to  the 
Liturgy  of  the  Church  of  England,  and  not  procuring  a 
certificate  under  the  hand  and  seal  of  the  ordinary,  who 
is  required  to  make  the  same  ;  and  not  publicly  and 
openly  reading  the  same,  together  with  the  declaration 
aforesaid,  upon  some  Lord's  day,  within  three  months  then 
next  following,  in  his  parish  church  in  the  time  of  divine 
service,  by  14  Car.  II.  c.  4,  and  1  Will.  &  M.  sess.  1,  c.  8. 
The  acceptance  of  a  second  preferment  or  benefice, 
contrary  to  the  provisions  of  the  Act  for  preventing  the 
holding  benefices  in  plurality,  by  1  &  2  Viet.  c.  106  (m). 
If  the  benefice  of  any  spiritual  person  continues  for 
one  whole  year  under  sequestration,  issued  under  1  &  2 
Viet.  c.  106  (m),  for  disobedience  to  the  bishop's  monition, 
requiring  such  person  to  reside  on  his  benefice  ;  or  if  such 
spiritual  person,  under  the  provisions  of  the  same  Act, 
incurs  two  such  sequestrations  within  the  space  of  two 
years,  such  spiritual  person  is  deprived,  and  the  benefice 
becomes  void,  by  1  &  2  Viet.  c.  106  (m). 

If  any  person,  convicted  of  treason  or  felony,  followed 

by  a  sentence  of  death  or  penal  servitude  or  any  term 

of  imprisonment  with  hard  labour,  or  exceeding  twelve 

months,  holds  any  ecclesiastical  benefice,  such  benefice 

forthwith  becomes  vacant,  by  33  &  34  Viet.  c.  23,  s.  2  (n). 

If  an  inhibition  under  the  Public  Worship  Regulation  Act, 

1874,  remains  in  force  for  more  than  three  years  from  the  date 

of  the  issuing  of  the  monition,  or  from  the  final  determination 

of  an  appeal  therefrom,  or  if  a  second  inhibition  in  regard  to  the 

(m)  The  Pluralities  Act,  1838. 
(n)  The  Forfeiture  Act,  1870. 
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same  monition  is  issued  within  three  years  from  the  relaxation 
of  an  inhibition,  the  benefice  or  other  ecclesiastical  preferment 
becomes  void  (o),  but  the  bishop  has  the  power  of  postponing 
the  date  for  three  months. 

In  all  other  cases  of  deprivation,  as  well  as  in  all  cases  of 
suspension,  it  is  necessary  that  there  should  be  a  regular  pro- 
ceeding (p),  which  would  be  either  regulated  by  statute  in  the 
particular  case,  or  if  there  was  no  particular  direction,  then  by 
a  proceeding  under  the  Church  Discipline  Act,  1840,  the  Public 
Worship  Regulation  Act,  1874,  or  the  Clergy  Discipline  Act, 
1892  (q),  and  in  practice  it  is  unlikely  that  any  clergyman  would 
be  deprived  for  any  of  the  reasons  set  out  in  the  older  statutes 
ipso  facto  and  without  a  hearing  (r). 

A  decree  of  suspension  pronounced  in  the  Arches  Court,  and 
regularly  enforced  against  a  beneficed  clergyman,  operates  for 
the  time  of  its  endurance  in  the  same  manner  as  if  such  clergy- 
man were  dead,  or  absolutely  removed  from  his  benefice  (s). 

For  almost  every  offence  for  which  sentence  of  deprivation 
might  be  passed,  sentence  of  suspension  only  might  be  sub- 
stituted by  the  bishop,  if  that  should  appear  to  him  sufficient  to 
meet  the  circumstances  of  the  case  ;  but  there  are  some  par- 
ticular cases  (t)  for  which  the  punishment  of  deprivation  appears 
to  be  so  far  directed  by  statute  as  to  leave  no  discretion  to  the 
bishop,  although  the  offending  party  must  be  cited  before  him, 
and  sentence  regularly  passed. 

The  offences  for  which  sentence  of  suspension  or  deprivation 
may  be  passed  will  be  found  spoken  of  under  those  subjects 
with  which  such  offences  are  connected,  and  more  particularly 
in  dealing  with  the  government  and  discipline  of  the  ecclesiastical 
body  (u). 

It  has  been  decided  by  the  House  of  Lords,  and  by  the  judicial 
committee  of  the  Privy  Council,  that  a  clerk  declared  to  have 
been  guilty  of  contumacy  may  be  sentenced  to  be  suspended  ab 
officio  et  a  beneficio  (x), 

In  all  cases,  unless  there  are  very  aggravating  circumstances, 
the  ecclesiastical  courts  have  been  inclined  to  suspend  rather 
than  deprive  ;  it  is  said  that,  by  the  ancient  canon  law,  sentence 
of  suspension  (y)  ought  not  to  be  given  without  a  previous 


Otherwise 
a  regular 
proceeding 
necessary. 


Effect  or 
decree  of 
suspension. 


Suspension  or 
deprivation 
at  discretion 
of  the  bishop 
in  most 


Exception. 


Suspension  or 
deprivation 
by  sentence. 


Contumacy 
a  ground  for 
suspension. 


Suspension 

after 

monition. 


(o)  Dean  v.  Green  (1882),  8  P.  D.  79. 

(p)  Gibs.  Cod.  1046. 

(q)  Vide  ante,  pp.  49  et  seq. 

(r)  E.g.,  proceedings  for  simony  would  and  should  be  taken  under  the  Act  of 
1840  :  The  D?an  of  York's  Case.  R  .v.  Archbishop  of  York  (1841),  2  Q.  B.  1 ;  and  cf. 
Hebbert  v.  Purchas,  infra. 

(s)  Fisher  (or  Bunter)  v.  Cresswell  (1850),  14  Q.  B.  825.  The  decree  may  be 
enforced  bysignificavit  and  a  writ  de  contumace  capiendo,  as  to  which  see  ante,  p.  64, 
note  (z). 

(t)  E.g.,  a  third  offence  of  illegal  trading  under  sect.  31  of  the  Pluralities  Act, 
1838  (1  &  2  Viet.  c.  106),  ante,  pp.  92,  93. 

(u)  Ante,  pp.  49  et  seq. 

(x)  Mackonochie  v.  Lord  Penzance  (1881),  6  App.  Cas.  424  ;  Martin  v.  Mackonochie 
(No.l)  (1870),  L.  R.,  3  P.  C.  409  ;  Hebbert  v.  Purchas  (1872),  L.  R.,  4  P.  C.  301. 

(y)  The  form  of  a  sentence  of  suspension  is  given  in  Morris  v.  Ogden  (1869),  L.  R., 
4  C.  P.  687,  at  p.  691. 
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admonition,  unless  where  the  offence  is  such  as  in  its  own 
nature  requires  an  immediate  suspension  (z)  ;  and  this  is  now 
the  usual  practice. 

In  one  case  (a),  in  passing  sentence,  Sir  J.  Nicholl  alluded  to 
a  former  case  (6),  in  which  a  clergyman  had  been  suspended  for 
two  years  for  drunkenness  and  profaneness,  and  in  which  he 
had  been  directed  that  at  the  end  of  that  time  he  should  exhibit 
a  certificate  from  those  clergymen  in  his  vicinity  of  good 
behaviour  in  the  interim,  prior  to  the  suspension  itself  being 
taken  off  or  relaxed.  The  learned  judge  expressed  his  appro- 
bation of  such  a  course,  and  in  the  case  then  before  him  pro- 
nounced a  decree  of  suspension  for  three  years  :  and,  following 
the  same  course,  directed  a  certificate  of  good  behaviour  in  the 
interim  to  be  produced  prior  to  relaxation  of  the  sentence  ;  and 
further  directed  a  copy  of  the  decree  to  be  transmitted  to  the 
consistorial  court  of  the  diocese,  in  order  that  sequestration 
might  there  be  issued,  or  such  other  steps  taken  as  the  exigency 
of  the  case  might  require  (c).  The  bishop  is  the  proper  judge 
as  to  whether  the  certificate  is  given  by  parties  to  whom  he 
ought  to  give  credit  (d). 

It  does  not  appear  necessary  to  mention  other  cases  in  which 
suspension  or  deprivation  has  been  decreed,  since  it  is  a  subject 
on  which  the  bishop  will,  in  each  case  that  may  come  before 
him,  exercise  his  own  discretion  as  to  suspension  or  deprivation, 
or  the  length  of  time  for  which  suspension  may  be  decreed. 
During  the  time  the  charge  against  the  accused  party  is  under 
investigation,  the  bishop  may,  if  he  think  fit,  suspend  such 
party  ab  officio  until  the  accusation  is  substantiated  or  dis- 
proved, but  this  cannot  be  enforced  until  the  expiration  of 
fourteen  days  after  notice  to  that  effect  served  on  the  accused 
party  (e). 

By  Canon  122,  sentence  against  a  minister  of  deprivation  from 
his  living  shall  be  pronounced  by  thb  bishop  only,  with  the 
assistance  of  his  chancellor  and  dean  (if  they  conveniently  may 
be  had),  and  some  of  the  prebendaries,  if  the  court  be  kept  near 
the  cathedral  church,  or  of  the  archdeacon,  if  he  may  be  had 
conveniently,  and  two  other  at  the  least  grave  ministers  and 
preachers,  to  be  called  by  the  bishop  when  the  court  is  kept  in 
other  places.  Apart  from  statute  (/),  the  precise  limits  of  the 
authority  of  ecclesiastical  judges  or  of  bishops  in  the  cases  of 
deprivation  and  deposition  have  never  been  very  clearly  defined, 
and  differing  opinions  have  been  expressed  by  ecclesiastical 


(z)  Gibs.  Cod.  1046. 

(a)  Saunder  v.  Davies  (1822),  1  Add.  291. 

(b)  Dicks  v.  Huddersford  (1794),  cited  1  Add.  298. 

(c)  Cf.   Bishop  of  Lincoln  v.  Day  (1849),  1  Rob.    Eccl.    724;    and  Swayne   v. 
Benson  (1889),  6  T.  L.  R.  7. 

(d)  Ex  farte  Rose  (1852),  21  L.  J.,  Q.  B.  339;  cf.  Brookes  v.  Cresswell  (1847),  5 
N.  C.  544. 

(e)  Vide  ante,  p.  62. 

(J)  Cf.  Clergy  Discipline  Rules,  St.  R.  &  0.  Rev.,  1904,  "Ecclesiastical  Courts, 
England,"  p.  61,  r.  31(2)." 
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judges  (g),  but  all  the  cases  likely  to  arise  are  now  governed  by 
statute  (h). 

Degradation  is  deposition  ab  officio  ;  it  may  take  place  where  Degradation. 
there  is  no  benefice  of  which  the  party  could  be  deprived  ;  and 
in  some  cases,  at  any  rate,  the  sentence  need  not  be  delivered 
concurrently  with  that  of  deprivation,  but  may  be  passed  at  a 
subsequent  time  (i).  Anciently  there  appears  to  have  been  a 
mode  and  regular  form  by  which  a  clergyman  was  degraded 
from  his  orders  (k)  ;  and  if  any  of  the  clergy  had  done  anything 
worthy  of  death  or  open  shame,  he  was  not  directly  executed, 
or  exposed  to  death  or  open  shame,  but  was  first  degraded  by 
the  bishop  and  his  clergy,  and  so  publicly  punished,  not  as  a 
clerk  but  as  a  lay  malefactor.  But  the  times  are  probably  long 
since  passed  when  it  could  have  been  thought  that  such  a 
proceeding  could  save  the  credit  of  the  order.  A  case  of  this 
kind  seems  to  have  occurred  in  the  reign  of  Charles  the  First, 
where  in  a  judgment  given  against  one  Dr.  Leighton,  for 
publishing  a  seditious  book,  it  is  said  as  follows  :  "  And  in 
respect  the  defendant  hath  heretofore  entered  into  the  ministry, 
and  this  court,  for  the  reverence  of  that  calling,  doth  not  use  to 
inflict  any  corporal  or  ignominious  punishment  upon  any 
persons  so  long  as  they  continue  in  orders,  the  court  doth  refer 
him  to  the  high  commission,  there  to  be  degraded  of  his  ministry  ; 
which  being  accordingly  done,  he  was  set  in  the  pillory,  whipped," 
&c.  (/). 

And  degradation  appears  to  have  been  performed  in  the 
following  solemn  manner.  If  the  offender  was  a  person  in 
inferior  orders,  then  the  bishop  of  the  diocese  alone,  if  in  higher 
order,  as  priest  or  deacon,  then  the  bishop  of  the  diocese 
together  with  a  certain  number  of  other  bishops,  sent  for  the 
party  to  come  before  them  (m).  He  was  brought  in,  having  on 
his  sacred  robes,  and  having  in  his  hands  a  book,  vessel  or  other 
instrument  or  ornament  appertaining  to  his  order,  as  if  he  were 
about  to  officiate  in  his  function.  Then  the  bishop  publicly 
took  away  from  him,  one  by  one,  the  said  instruments  and 
vestments  belonging  to  his  office,  saying  to  this  effect,  "  This 
and  this  we  take  from  thee,  and  do  deprive  thee  of  the  honour 
of  priesthood  "  ;  and  finally,  in  taking  away  the  last  sacerdotal 
vestment,  saying  thus,  "  By  the  authority  of  God  Almighty, 
the  Father,  the  Son,  and  the  Holy  Ghost,  and  of  us,  we  do  take 

(g)  King's  Proctor  v.  Stone  (1808),  1  Hagg.  Cons.  424  ;  Saunder  v.  Davies  (1822), 
1  Add.  291  ;  Burgoym  v.  Free  (1830),  2  Hagg.  Eccl.  456,  662  ;  Bonwell  v.  Bishop  of 
London  (1861),  14  Moo.,  P.  C.  395  ;  Clarke  v.  Heathcote  (1845),  1  Rob.  Eccl.  377  ; 
Watson  v.  Thorp  (1811),  1  Phill.  269,  per  Dr.  Swabey  arguendo,  p.  277  ;  Combe  v. 
De  la  Bere  (1881),  6  P.  D.  157  ;  Rogers  E.  L.  307. 

(h)  A  form  of  sentence  of  deprivation  is  set  out  in  Bishop  of  Oxford  v.  Henly, 
[1909]  P.  319,  at  p.  330. 

(i)  R.  v.  Bishop  of  Durham,  [1897]  2  Q.  B.  414,  under  sect.  8  of  the  Clergy  Disci- 
pline Act,  1892. 

(k)  Gibs.  Cod.  1066,  and  see  2  Burn  E.  L.  Degradation  ;  Ayl.  Parerg.  207  ; 
God.  309. 

(I)  2  Rushw.  56  ;  Gibs.  Cod.  1066. 

(m)  Ayl.  Parerg.  207.  Cf.  the  observations  of  Sir  H.  Jenner  Fust,  Dean  of  the 
Arches,  in  Clarke  v.  Heathcote  (1845),  1  Rob.  Eccl.  377. 


Old 
Procedure- 


544  HOW   BENEFICE    OR   PROFITS    MAY   BE    LOST. 

from  thee  the  clerical  habit,  and  do  depose,  degrade,  despoil,, 
and  deprive  thee  of  all  order,  benefit,  and  privilege  of  the 
clergy  "  (n). 

And  this,  says  Dr.  Burn,  seemeth  to  have  been  done  in  the 
most  disgraceful  manner  possible  ;  of  which  there  seem  to  be 
some  remains  in  the  common  expression  of  pulling  a  man's, 
gown  over  his  ears  (o). 

(n)  Gibs.  Cod.  1066. 

(o)  2  Burn  E.  L.  Degradation. 


(   545  ) 


BOOK    V. 

OF  THE  SERVICES  OF  THE  CHURCH  AND  THE 
DUTIES  OF  A  CLERGYMAN  IN  RELATION 
THERETO. 


CHAPTER   I. 

PUBLIC    WORSHIP  (a). 

BY  the  ecclesiastical  law  no  person,  unless  he  be  duly  autho- 
rised, can  be  permitted  to  perform  religious  services  on  conse- 
crated ground  (6).  The  first  requisite  towards  such  authorisation 
is  that  a  person  be  duly  admitted  to  holy  orders.  It  is  proposed 
therefore  to  deal  first  with  the  law  by  which  the  conduct  of  the 
minister  in  connection  with  public  worship  is  to  be  regulated. 

The  law  directs  that  a  clergyman  is  not  to  diminish  in  any  Uniformity 
respect,  or  to  add  to,  the  prescribed  form  of  worship.     Uni-  in  divine 
formity  in  this  respect  is  one  of  the  leading  and  distinguishing  v 
principles  of  the  Church  of  England  :    nothing  is  left  to  the 
discretion  and  fancy  of  the  individual  ;    for  if  every  minister 
were  to  alter,  omit  or  add  according  to  his  own  taste,  this 
uniformity  would  soon  be  destroyed  ;  and  though  the  alteration 
might  begin  with  little  things,  yet  it  would  soon  extend  itself  to 
more  important  changes  in  the  public  worship  of  the  Estab- 
lished Church  ;  and  even  in  the  Scriptures  themselves,  the  most 
important  passages   might  be   materially   altered,   under  the 
notion  of  giving  a  more  correct  version,  or  omitted  altogether 
as  unauthorised  interpolations  (c). 

It  is  essential  to  the  nature  of  every  establishment,  and 
necessary  for  the  preservation  of  the  interests  of  the  laity,  as 
well  as  of  the  clergy,  that  the  preaching  diversity  of  opinions 
should  not  be  fed  out  of  the  appointments  of  the  Established 
Church,  since  the  Church  itself  would  otherwise  be  overwhelmed 
with  the  variety  of  opinions  which  must,  in  the  great  mass  of 
human  character,  arise  out  of  the  infirmity  of  our  common 
nature  ;  nor  is  this  restraint  inconsistent  with  Christian  liberty, 
for  to  what  purpose  is  it  directed,  but  to  ensure  in  the  Estab- 
lished Church  that  uniformity  which  tends  to  edification,  leaving 
individuals  to  go  elsewhere,  according  to  the  private  persuasions 

(a)  The  administration  of  the  Lord's  Supper  is  dealt  with  separately  post,  p.  574. . 
(6)  Johnson  v.  Friend  (1860),  6  Jur.  (N.  S.)  280  ;   Wood  v.  Headinghy-cum-Burky 
Burial  Board,  [1892]  1  Q.  B.  713. 

(c)  Sir  J.  Nicholl,  in  Newbery  v.  Goodwin  (1811),  1  Phill.  282. 

c.  35 
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they  may  entertain  ?  for  if  any  person  dissent,  a  remedy  is 
provided  by  the  mild  and  wise  spirit  of  toleration  which  prevails 
in  modern  times,  and  which  allows  that  he  should  join  himself 
to  persons  of  persuasions  similar  to  his  own  (d). 

This  uniformity  of  public  worship  appears  to  have  been 
among  the  benefits  which  our  Church  experienced  at  the 
Reformation  ;  for  in  a  statute  passed  in  the  second  year  of 
Edward  VI.  (e)  it  is  mentioned  that  there  had  been  in  this 
realm  of  England  and  Wales  divers  forms  of  Prayer,  commonly 
called  the  service  of  the  Church  :  that  is  to  say,  the  uses  of 
Sarum,  of  York,  of  Bangor,  and  of  Lincoln  ;  and  after  reciting 
that  the  Book  of  Common  Prayer,  and  administration  of  the 
Sacraments  and  other  rites  and  ceremonies  of  the  Church  after 
the  use  of  the  Church  of  England,  had  been  prepared  by  the 
Archbishop  of  Canterbury  and  certain  discreet  bishops  and 
learned  men,  the  same  statute  enacts,  that  all  and  singular 
ministers  in  any  cathedral  or  parish  church,  or  any  place  within 
this  realm,  shall  be  bounden  to  say  and  use  the  matins,  even- 
song, celebration  of  the  Lord's  Supper,  commonly  called  the 
mass,  and  administration  of  each  of  the  Sacraments,  and  the 
common  and  open  prayer,  in  such  order  and  form  as  is  mentioned 
in  the  same  book,  and  none  other  or  otherwise. 

The  statute  here  spoken  of  is  the  first  Act  passed  for  the 
establishing  uniformity  of  public  worship  ;  and  by  another 
Act  (/)  passed  in  the  same  reign,  some  alterations  appear  to 
have  been  made  in  this  book,  and  a  form  and  manner  of  making 
and  consecrating  of  Archbishops,  bishops,  priests  and  deacons, 
was  added,  and  declared  to  be  of  like  force,  authority  and  value, 
as  the  book  intituled  "  The  Book  of  Common  Prayer  "  was 
before. 

This  liturgy,  having  been  abolished  by  Queen  Mary,  was  again 
established  by  an  Act  passed  in  the  first  year  of  Queen  Eliza- 
beth (g). 

At  the  close  of  the  reign  of  Elizabeth  were  passed  the  canons 
of  1603,  by  the  36th  of  which  it  is  declared  that  no  person  shall 
be  received  into  the  ministry,  nor  admitted  to  any  ecclesiastical 
living,  nor  suffered  to  preach  or  catechise,  or  be  a  lecturer  or 
reader  of  divinity  in  any  place,  except  he  shall  first  subscribe 
(amongst  others)  to  this  article  following,  that  the  Book  of 
Common  Prayer,  and  of  ordering  of  bishops,  priests  and  deacons, 
containeth  in  it  nothing  contrary  to  the  Word  of  God,  and  that 
it  may  be  lawfully  used,  and  that  he  himself  will  use  the  form  in 
the  said  book  prescribed  in  public  prayer  and  administration  of 
the  Sacraments,  and  none  other  (h). 

The  next  epoch  to  which  we  come  in  the  history  of  the 
establishment  of  our  liturgy,  is  the  conference  at  Hampton 


(d)  Sir  J.  Nicholl,  in  Newbery  v.  Goodwin  (1811),  1  Phill.  282. 

(e)  Cap.  1. 

(/)  5  Edw.  6,  c.  1. 
(g)  1  Eliz.  c.  2. 
(h)  Canon  36. 
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Court  before  James  I.,  in  the  first  year  of  his  reign  ;  and  by 
virtue  of  the  directions  given  by  him  to  the  Archbishop  and 
other  commissioners  to  review  the  Common  Prayer  Book, 
several  material  alterations  and  enlargements  of  it  were  made  ; 
but  these  were  not  then  confirmed  by  Act  of  Parliament. 

A  further  and  very  important  Act  by  which  the  uniformity  of 
public  worship  is  established,  is  that  passed  in  the  13th  and  14th 
years  of  Charles  II.,  which,  after  reciting,  that  for  settling  the 
peace  of  the  Church,  the  King  had  granted  his  commission 
under  the  great  seal  to  several  bishops  and  other  divines  to 
review  the  Book  of  Common  Prayer,  and  to  prepare  such 
alterations  and  additions  as  they  thought  fit  to  offer  ;  and  that, 
afterwards,  the  convocations  of  both  the  provinces  being  called, 
His  Majesty  had  been  pleased  to  authorise  and  require  them  to 
review  the  Book  of  Common  Prayer,  and  the  Book  of  the  Form 
and  Manner  of  making  and  consecrating  Bishops,  Priests  and 
Deacons  ;  since  which  time  they  had  accordingly  reviewed  the 
said  books,  and  had  made  some  alterations  in  the  same,  which 
they  thought  fit  to  be  inserted,  and  some  additional  prayers, 
and  had  exhibited  and  presented  the  same  to  His  Majesty  in 
writing,  in  one  book,  intituled  "  The  Book  of  Common  Prayer, 
and  Administration  of  the  Sacraments,  and  other  Rites  and 
Ceremonies  of  the  Church,  according  to  the  Use  of  the  Church 
of  England  ;  together  with  the  Psalter  or  Psalms  of  David, 
pointed  as  they  are  to  be  said  or  sung  in  Churches  ;  and  the 
Form  and  Manner  of  Making,  Ordaining  and  Consecrating 
of  Bishops,  Priests  and  Deacons."  ;  enacted,  that  the  said 
Book  of  Common  Prayer,  and  of  the  form  of  ordination  and 
consecration  of  bishops,  priests  and  deacons,  with  the  altera- 
tions and  additions  so  made  and  presented  to  His  Majesty  by 
the  said  convocations,  be  the  book  which  should  be  appointed  to 
be  used  by  all  that  officiate  in  all  cathedral  and  collegiate 
churches  and  chapels,  and  in  all  chapels  of  colleges  and  halls  in 
both  the  Universities,  and  the  colleges  of  Eton  and  Winchester, 
and  in  all  parish  churches  and  chapels  throughout  the  kingdom, 
and  by  all  that  make  or  consecrate  bishops,  priests  or  deacons, 
in  any  of  the  said  places,  under  such  sanctions  and  penalties 
as  the  Houses  of  Parliament  should  think  fit  (i). 

And  it  is  by  the  same  statute  further  enacted,  that  all  and 
singular  the  ministers  in  any  cathedral,  collegiate,  or  parish 
church  or  chapel,  or  other  place  of  public  worship,  shall  be 
bound  to  say  and  use  the  morning  prayer,  evening  prayer, 
celebration  and  administration  of  both  the  Sacraments,  and  all 
other  the  public  and  common  prayers,  in  such  order  and  form 
as  is  mentioned  in  the  said  book  intituled  as  aforesaid,  and 
annexed  and  joined  to  this  present  Act  ;  and  that  the  morning 
and  evening  prayers  therein  contained  shall  upon  every  Lord's 
day,  and  upon  all  other  days  and  occasions,  and  at  the  times 
therein  appointed,  be  openly  and  solemnly  read  by  all  and  every 
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minister  or  curate  in  every  church,  chapel  or  other  place  of 
public  worship  as  aforesaid  (&). 

The  shutting  up  and  refusing  to  perform  divine  service  in 
one  of  two  churches,  forming  together  a  distinct  parish  and 
benefice  under  an  order  in  council  made  pursuant  to  1  &  2  Viet, 
c.  106  and  2  &  3  Viet.  c.  49,  is  an  ecclesiastical  offence  cognisable 
under  the  Church  Discipline  Act,  1840  (3  &  4  Viet.  c.  86),  and 
the  incumbent  persisting  in  such  a  course,  after  notice  from 
the  ordinary,  may  be  proceeded  against  under  that  Act  for 
having  offended  against  the  ecclesiastical  law  of  the  realm,  by 
a  contumacious  refusal  to  obey  the  lawful  order  of  his  bishop. 
The  Act  of  Uniformity  does  not  apply  where  there  are  two 
churches  in  the  same  parish,  so  as  to  require  the  incumbent  to 
perform  morning  and  evening  service  in  each  of  them  every 
ford's  day ;  and  the  words  of  sect.  2  of  the  statute  "  every  church, 
chapel,  or  other  place  of  public  worship  within  this  realm  of 
England  "  must  be  read  "  in  each  church  "  for  which  there  is  a 
minister.  Where  an  incumbent,  however,  has  accepted  a  bene- 
fice with  a  full  knowledge  that  there  were  two  churches  or  chapels 
within  the  parish,  in  which,  by  the  instrument  creating  the 
benefice,  the  duty  of  using  each  as  a  place  of  public  worship  is 
laid  upon  him,  and  he  takes  upon  himself  to  shut  up  one  of  such 
churches  and  refuses  to  perform  services  in  it,  it  appears  that  he 
is  guilty  of  an  offence  against  the  common  ecclesiastical  law  (/). 

The  Universities  Tests  Act,  1871  (ra),  enacts  that  the  morning 
and  evening  prayer,  according  to  the  order  of  the  Book  of 
Common  Prayer,  shall  continue  to  be  read  daily  as  heretofore  in 
the  chapel  of  every  college  subsisting  at  the  time  of  the  passing  of 
the  Act  ;  but  that  notwithstanding  anything  contained  in  the 
statute  13  &  14  Car.  II.  c.  4,  or  in  the  Act,  it  shall  be  lawful  for 
the  visitor  of  any  such  college,  on  the  request  of  the  governing 
body  thereof,  to  authorise  from  time  to  time,  in  writing,  the  use, 
on  week-days  only,  of  any  abridgment  or  adaptation  of  the 
said  morning  and  evening  prayer  in  the  chapel  of  such  college 
instead  of  the  order  set  forth  in  the  Book  of  Common  Prayer. 

By  the  Prayer  Book  (Tables  of  Lessons)  Act,  1871  (n),  it  is 
enacted  that  after  the  first  day  of  January,  1872,  the  directions 
respecting  "  the  order  how  the  text  of  Holy  Scripture  is  ap- 
pointed to  be  read,"  the  table  of  proper  lessons,  and  the  table  of 
daily  first  and  second  lessons,  contained  in  the  second  part  of 
the  schedule  to  the  Act  shall  be  substituted  for  the  following 
parts  of  the  Book  of  Common  Prayer  of  the  Church  of  England 
respectively  :— 

(1.)  The  said  directions  for  the  directions  respecting  "  the 
order  how  the  text  of  Holy  Scripture  is  appointed  to 
be  read  "  set  out  in  the  first  part  of  the  schedule  ; 

(k)  14  Car.  2,  c.  4.  The  revision  of  the  Book  of  Common  Prayer  has  of  recent 
years  been  under  the  consideration  of  the  Convocations,  under  Letters  of  Business 
from  the  Crown. 

(1)  Eugg  v.  Bishop  of  Winchester  (1868),  L.  R.,  2  P.  C.  223;  cf.  Bishop  of  Bristol 
v.  Powell  (1911),  The  Times,  March  9. 

(m)  34  &  35  Viet.  c.  26,  s.6. 

(n)  34  &  35  Viet.  c.  37. 
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(2.)  The  said  table  of  proper  lessons  for  the  table  of  "  proper 
lessons  to  be  read  at  morning  and  evening  prayer  on 
the  Sundays  and  other  holy  days  throughout  the 
year  "  ; 

(3.)  The  said  table  of  daily  first  and  second  lessons  for  the 
corresponding  portion  of  the  table  of  daily  first  and 
second  lessons  contained  in  the  "  calendar  with  the 
table  of  lessons  "  ; 

and  that  all  Acts  relating  to  the  Book  of  Common  Prayer  of  the 
Church  of  England  shall  be  construed  to  refer  to  such  book  as 
altered  by  that  Act,  and  that  after  the  first  of  October,  1871, 
the  directions  and  tables  of  lessons  contained  in  the  second  part 
of  the  schedule  to  that  Act  shall  be  printed  and  published  in 
all  editions  of  the  said  Book  of  Common  Prayer,  and  (so  far  as 
necessary)  of  the  said  Acts  in  lieu  of  the  directions  and  tables 
of  lessons  for  which  they  were  by  that  Act  substituted.  It  was 
also  provided  that  the  table  of  lessons  theretofore  in  legal  use 
might  at  any  time  prior  to  the  first  of  January,  1872,  be  followed 
in  lieu  of  the  table  thereby  substituted,  and  that  the  occasions 
whereon  power  to  alter  the  appointed  psalm  and  lessons  was  by 
the  schedule  to  the  Act  committed  to  the  ordinary,  should  be  all 
occasions  whereon  the  ordinary  shall  judge  that  such  alterations 
would  conduce  to  edification.  The  alterations  effected  by  the 
Act  will  be  found  in  any  Prayer  Book  printed  since  the  first  of 
January,  1879. 

By  the  Act  of  Uniformity  Amendment  Act,  1872  (o),  a 
shortened  order  for  morning  prayer  or  for  evening  prayer,  as 
specified  in  the  schedule  to  the  Act,  may  be  used  on  any  day 
except  Sunday,  Christmas  Day,  Ash  Wednesday,  Good  Friday, 
and  Ascension  Day  ;  if  in  a  cathedral  in  addition  to,  and  if  in  a 
church  in  lieu  of,  the  order  for  morning  prayer  and  for  evening 
prayer  respectively  prescribed  by  the  Book  of  Common 
Prayer  (p).  Upon  any  special  occasion  appointed  by  the 
ordinary,  a  special  form  of  service  approved  by  the  ordinary 
may  be  used  in  any  cathedral  or  church,  so  that  there  be  not 
introduced  into  such  service  anything,  except  anthems  or 
hymns,  which  does  not  form  part  of  the  Holy  Scriptures  or 
Book  of  Common  Prayer  (q). 

An  additional  form  of  service,  varying  from  any  form  pre- 
scribed by  the  Book  of  Common  Prayer  may  be  used  at  any 
hour  on  any  Sunday  or  holy  day  in  any  cathedral  or  church  in  holy  days, 
which  there  are  duly  read,  said,  or  sung  as  required  by  law  on 
such  Sunday  or  holy  day  at  some  other  hour  or  hours,  the  order 
for  morning  prayer,  the  Litany,  such  part  of  the  order  for  the 
administration  of  the  Lord's  Supper  or  Holy  Communion  as  is 
required  to  be  read  on  Sundays  and  holy  days  if  there  be  no 
Communion,  and  the  order  for  evening  prayer.  But  there  is 
not  to  be  introduced  into  such  additional  service  any  portion  of 

(o)  35  &  36  Viet.  c.  35. 
(p)  Sect.  2. 
(q)  Sect.  3. 
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the  order  for  the  administration  of  the  Lord's  Supper  or  Holy 
Communion,  or  anything,  except  anthems  or  hymns,  which 
does  not  form  part  of  the  Holy  Scriptures  or  Book  of  Common 
Prayer,  and  such  form  of  service  and  the  mode  in  which  it  is 
used  are  for  the  time  being  to  be  approved  by  the  ordinary. 
This  provision  does  not  affect  the  use  of  any  portion  of  the 
Book  of  Common  Prayer  as  authorised  by  the  Act  of  Uniformity 
or  this  Act  (r). 

The  order  for  morning  prayer,  the  Litany,  and  the  order  for 
the  administration  of  the  Lord's  Supper  or  Holy  Communion, 
may  be  used  together,  or  in  varying  order,  as  separate  services. 
The  Litany  may  be  said  after  the  third  collect  in  the  order  for 
evening  prayer,  either  in  lieu  of  or  in  addition  to  the  use  of  the 
Litany  in  the  order  for  Morning  Prayer  ;  and  any  of  the  said 
forms  of  service  may  be  used  with  or  without  the  preaching  of 
a  sermon  or  lecture,  or  the  reading  of  a  homily.  This  provision 
is  not  to  prejudice  any  legal  power  vested  in  the  ordinary  (s). 

A  sermon  or  lecture  may  be  preached  without- the  common 
prayers  or  services  appointed  by  the  Book  of  Common  Prayer 
being  read  before  it  is  preached,  so  that  such  sermon  or  lecture 
be  preceded  by  any  service  authorised  by  the  Act  or  by  the 
Bidding  Prayer,  or  by  a  collect  taken  from  the  Book  of  Common 
Prayer,  with  or  without  the  Lord's  Prayer  (t).  The  Act  further 
provides  that  nothing  therein  contained  shall  affect  the  provi- 
sion with  respect  to  the  chapels  of  colleges  in  the  Universities'  of 
Oxford,  Cambridge,  and  Durham,  contained  in  sect.  6  of  the 
Universities  Tests  Act,  1871,  and  that  the  schedule  to  the  Act 
and  the  notes  thereto  shall  be  construed  and  have  effect  as 
part  of  the  Act  (u). 

It  will  be  seen,  therefore,  from  these  statutes,  that  indepen- 
dently of  any  ecclesiastical  or  canon  law,  or  of  any  direction  of 
the  ordinary  which  might  be  binding  on  the  ministers,  the  Book 
of  Common  Prayer  as  altered  by  the  Prayer  Book  (Tables  of 
Lessons)  Act,  1871,  in  such  order  and  form  as  mentioned  in  the 
said  book,  or  authorised  by  the  Universities  Tests  Act,  1871,  or 
the  Act  of  Uniformity  Amendment  Act,  1872,  according  to  the 
directions  of  the  rubric,  is  incorporated  into  and  made  a  part  of 
the  statute  law  of  this  kingdom  ;  and  for  the  breach  thereof  the 
statute  law  has  always  affixed  severe  penalties. 

The  older  statutes  dealing  with  such  offences  (x)  provided 
penalties  ranging  from  the  forfeiture  to  the  Crown  of  the  profits 
of  benefices  to  imprisonment  for  life  for  the  refusal  by  a  parson 
to  read  the  Common  Prayer,  &c.,  according  to  the  prescribed 
form,  or  for  wilfully  using  other  forms  or  speaking  in  derogation 
of  the  Book  of  Common  Prayer. 

These  statutes  were  occasionally  enforced  by  the  justices  (y), 

(r)  35  &  36  Viet.  c.  35,  s.  4. 

(«)  Sect.  5. 

(0  Sect.  6. 

(u)  Sects.  7,  8. 

(x)  2  &  3  Edw.  6,  c.  1  ;  5  &  6  Edw.  6,  c.  1  ;  1  Eliz.  c.  2. 

(y)  R.  v.  Sparks  (1686),  3  Mod.  78. 
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but  the  jurisdiction  of  the  ecclesiastical  courts  was  in  no  way 
taken  away  by  the  statutes  (z),  and  such  prosecutions  in  the 
temporal  courts  appear  to  have  been  discouraged  by  the  judges 
on  the  ground  that  the  offences  complained  of  were  purely  of 
ecclesiastical  cognisance. 

The  procedure  laid  down  in  the  Church  Discipline  Act,  1840,   Proceedings 
and  the  Public  Worship  Regulation   Act,    1874  (a),  has  now  now  under 
superseded  all  other  forms  of  ecclesiastical  procedure  in  criminal  Jglo  and° 
cases  of  this  nature.  1874. 

The  practice  of  the  ecclesiastical  court  as  to  punishment,  Principles  of 
which  may  be  gathered  from  the  words  of  Sir  J.  Nicholl  in  the  enforcement. 
case  of  Newbery  v.  Goodwin  (b),  furnishes  a  sound  and  useful  Newbery  v. 
precedent.  In  giving  judgment  in  that  case,  he  says,  "  The  Goodmn- 
third  article  pleads  generally  that  the  defendant  frequently 
leaves  out  portions  of  the  Holy  Scriptures  appointed  to  be  read, 
and  often  acknowledges  that  he  has  done  so,  and  declares  that 
he  willdo  so  again.  The  fourth  article  pleads  a  specific  instance, 
viz.  that  on  the  preceding  Sunday  he  omitted  part  of  a  verse  in 
the  first  lesson,  and  if  the  fact  had  happened  simply  (though, 
strictly  speaking, -it  is  not  legally  justifiable  to  omit  any  part), 
yet  probably  the  suit  would  not  have  been  brought  ;  but  the 
article  proceeds  to  state  that  after  he  had  omitted  the  verse  he 
looked  round  to  the  pew  of  F.  Newbery,  and  said,  '  I  have  been 
accused  by  some  ill-natured  neighbour  of  making  alterations 
in  the  service  ;  I  have  done  so  now,  and  shall  do  so  again 
whenever  I  think  it  necessary  ;  therefore  mark.'  This  gives  a 
very  different  colour  and  complexion  to  the  act  ;  the  omission 
seems  to  have  been  made,  not  from  feelings  of  delicacy,  which, 
though  not  a  legal  justification,  would  greatly  extenuate  the 
omission  ;  but  the  omission  seems  to  have  been  selected  as 
affording  a  favourable  opportunity  of  asserting  the  general 
right,  and  even  of  reflecting,  in  the  midst  of  the  service,  upon 
those  who  question  the  general  right.  The  violation,  therefore, 
of  the  law  was  aggravated  by  circumstances  which  render  the 
correction  of  the  offence  necessary  and  proper.  If  this  article 
should  be  proved,  it  will  not  only  subject  the  party  to  admoni- 
tion, but,  further,  to  the  payment  of  costs." 

The  Book  of  Common  Prayer,  therefore,  is  to  be  used  accord-  What  may  be 
ing  to  the  form  directed  by  the  rubric  or  authorised  by  Parlia-  said^r  given 
ment.     No  addition  can  be  permitted  to  the  rites  and  ceremonies  ^mister  dnr- 
ordered  by  the  Book  of  Common  Prayer,  and  the  performance  ing  the  time 
during  divine  service  of  any  ceremony  not  prescribed  by  that 
book  is  unlawful  (c).     The  terms  "  rite  "  and  "  ceremony  "  as 
used  in  the  Prayer  Book  are  terms  of  ecclesiastical  and  ritual 
art,  and  are  to  be  construed  with  reference  to  their  use  in  the 
works   of   writers   on  ritual,   unless   they  receive   a  different 
meaning  from  a  comparison  of  other  passages  or  parts  in  the 

(2)  3  Burn  E.  L.  257  ;  2  Roll.  Abr.  222. 

(a)  Ante,  p.  49. 

(b)  (1811),  IPhill.  282. 

(c)  Elphinstone  v.  Purchas  (1870),  L.  R.,  3  A.  &  E.  66. 


552 


PUBLIC   WORSHIP. 


Publication 
of  various 
matters, 
formerly 
made  in  the 
church,  is 
now  for- 
bidden. 


Of  what 
matters  pub- 
lication is 
still  allowed. 


Times  and 
seasons  at 
which  the 
Common 
Prayer  is 
appointed  to 
be  read. 


Prayer  Book  or  statute  in  which  they  are  found.  There  is  a 
legal  distinction  between  a  rite  and  a  ceremony  :  a  rite  consists 
in  services  expressed  in  words  ;  a  ceremony  in  gestures  or  acts 
preceding,  accompanying,  or  following  the  utterance  of  those 
words  (d). 

Such  declarations  as  by  the  rubric  are  ordered  to  be  made  by 
the  minister,  to  which  we  must  add  publication  of  banns  of 
marriage,   as  enjoined  by  Act  of  Parliament  (e),   or  matters 
enjoined  by  the  King  or  the  ordinary,  are  alone  permitted  to  be 
used  or  given  out  in  the  church  by  any  minister  during  divine 
service.     Formerly,  many  notices  or  publications  relating  to 
parochial  matters,  holding  courts,  &c.,  were  by  custom,  or  by 
express  Acts  of  Parliament,  given  out  during  the  time  of,  or 
immediately  after  divine  service  ;    but  it  is  now  enacted  (/), 
that  no  proclamation,  or  other  public  notice  for  a  vestry  meeting, 
or  any  other  matter,  shall  be  made  or  given  in  any  church  or 
chapel  during  or  after  divine  service,  or  at  the  door  of  any 
church  or  chapel  at  the  conclusion  of  divine  service.     And  that 
all  proclamations  and  notices,  which  by  virtue  of  any  law  or 
statute,  or  by  custom  or  otherwise,  have  been  heretofore  made 
or  given  in  churches  or  chapels  during  or  after  divine  service, 
shall,  instead  thereof,  previously  to  commencement  of  divine 
service  on  the  several  days  on  which  such  proclamations  have 
hitherto  been  made,  be  affixed  on  or  near  the  doors  of  all  the 
churches  and  chapels  within  such  parish  ;    and  that  no  decree 
relating  to  a  faculty,  nor  any  other  decree,  citation,  or  proceed- 
ing whatsoever  in  any  ecclesiastical  court,  shall  be  read  or 
published  in  any  church  or  chapel  during  or  immediately  after 
divine    service.     The    Act    contains    a    proviso    that    nothing 
contained  in  it  shall  extend  to  the  publication  of  banns,  nor  to 
notice  of  the  celebration  of  divine  service,  or  of  sermons  ;   nor 
to  restrain  the  curate,  in  pursuance  of  the  Book  of  Common 
Prayer,   from  declaring  unto  the  people  what  holy  days  or 
fasting  days  are  in  the  week  following  to  be  observed  ;   nor  to 
restrain  the  minister  from  proclaiming  or  publishing  what  is 
prescribed  by  the  rules  of  the  Book  of  Common  Prayer,  or 
enjoined  by  the  King  or  ordinary  of  -the  place  ;    a  great  part 
of  which  proviso,  it  will  be  seen,  is  merely  an  affirmance  of  the 
directions  of  the  rubric,  and  a  declaration  that  they  are  to  be 
obeyed,  and  that  they  are  not  interfered  with  by  this  Act.     It 
is  improper  for  a  minister  to  give  notice  during  divine  service 
of  holy  days  which  the  Church  has  not  directed  to  be  observed  (g). 

Having  now  ascertained  what  is  to  be  read  in  our  churches, 
we  next  proceed  to  inquire  at  what  times  and  seasons  this  is 
appointed  to  be  done. 

The  Common  Prayer  shall  be  said  or  sung  distinctly  and 
reverently  upon  such  days  as  are  appointed  to  be  kept  holy  by 

(d)  Martin  v.  MackonocMe  (No.  1)  (1867),  L.  R.,  2  A.  &  E.  116. 

(e)  See  as  to  this  post,  p.  590. 
(/)  7  W.  4  &  1  Viet.  c.  45. 

(g)  Elphinstone  v.  Purchas  (1870),  L.  R.,  3  A.  &  E.  66. 
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the  Book  of  Common  Prayer  (h),  and  their  eves  ;  and  at  con- 
venient and  usual  times  of  those  days,  and  in  such  place  of 
every  church  as  the  bishop  of  the  diocese,  or  ecclesiastical 
ordinary  of  the  place,  shall  think  meet  for  the  largeness  or 
straitness  of  the  same,  so  as  the  people  may  be  most  edified  (i). 

This  is  the  law  of  the  Church  at  the  present  day  ;  and  if  the 
bishop  should  in  his  discretion  think  fit  to  enforce  the  per- 
formance of  divine  service  on  those  days  appointed  to  be  kept 
holy  by  the  Book  of  Common  Prayer,  and  on  their  eves,  there 
seems  no  doubt  but  that  he  would  be  authorised  so  to  do, 
either  by  the  common  ecclesiastical  law,  or  in  such  manner  as 
directed  by  the  Pluralities  Act,  1838  (k). 

"  By  the  general  law,  the  church  service,  according  to  the 
form  prescribed  in  the  Book  of  Common  Prayer,  is  to  be  regularly 
performed  every  Sunday  in  the  morning  and  evening.  If  less 
duty  is  required,  any  relaxation  must  be  adopted  with  the 
approbation  of  the  diocesan,  who  is  to  judge  of  the  degree  to  be 
allowed  ;  and  the  minister  must  strictly  adhere  to  the  terms 
prescribed,  and  not  vary  them  for  his  own  convenience  "  (I). 
The  above  words  are  in  substance  from  the  judgment  of  Sir 
John  Nicholl,  who  in  the  same  case  observed,  "  It  neither  is 
likely,  nor  would  it  be  proper,  that  the  parish  should  complain 
of  occasional  accidental  omissions."  The  number  of  services, 
however,  to  be  performed  in  any  church  in  his  diocese  depends 
on  the  discretion  of  the  ordinary  ;  for  while  it  is  enacted  by 
divers  statutes,  that  the  bishop  may  enforce  the  performance 
of  certain  services,  he  is  nowhere  forbidden  from  granting  any 
relaxation  in  this  respect  that  he  may  think  fit. 

It  does  not  appear  to  have  been  the  intention  of  the  Pluralities 
Act,  1838  (m),  to  make  any  alteration  in  the  existing  law  as  to 
the  power  of  bishops  to  enforce  the  proper  performance  of  the 
services,  but  only  to  point  out  more  particularly  a  specific  mode 
of  proceeding  ;  and  therefore  the  other  services  required  by 
law  above  mentioned  would  certainly  include  those  men- 
tioned in  the  14th  Canon,  namely,  those  upon  such  days  as 
are  appointed  by  the  Book  of  Common  Prayer  to  be  kept  holy, 
and  their  eves.  A  further  question  might  arise,  whether  under 
the  words  of  the  14th  Canon  the  bishop  would  be  enabled  to 
enforce  daily  service  ;  that  is,  whether  the  directions  of  the 
rubric  are  sufficiently  clear  in  ordering  that  the  morning  and 
evening  prayers  shall  be  used  every  day  throughout  the  year. 
It  appears,  however,  probable  that  he  could  not,  and  that, 
however  desirable  it  may  be  in  places  where  a  sufficient  congre- 
gation could  be  collected  that  daily  service  should  be  performed, 

(h)  Cf.  Claverky  (Vicar)  v.  Claverky  (Parishioners),  [1909]  P.  195.  Ascension 
Day  is  such  a  day:  Act  of  Uniformity  Amendment  Act,  1872,  supra;  and  see 
Marshall  v.  Graham.  Bell  v.  Graham,  [1907]  2  K.  B.  112. 

(i)  Canon  14. 

(k)  1  &  2  Viet.  c.  106,  ss.  77  and  109. 

(I)  Bennett  v.  Bonaker  (1828),  2  Hagg.  Eccl.  25  ;  cf.  Rugg  v.  Bishop  of  Winchester 
(1868),  L.  R.,  2  P.  C.  223. 

(m)  1  &  2  Viet.  c.  106,  s.  80. 
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yet  that  the  only  times  at  which  its  performance  could  legally 
be  enforced  are  such  times  as  are  specified  in  the  canon  law 
above  mentioned  and  in  the  statutes.  True,  the  Book  of 
Common  Prayer  furnishes  us  with  a  form  of  daily  service 
throughout  the  year  ;  if  it  were  not  so,  there  would  be  no  legal 
form  of  service  which  could  ever  be  performed  daily,  however 
great  the  need  :  but  there  is  no  positive  direction  in  the 
rubric,  nor  can  any  inference  be  drawn  from  it,  that  this  was 
to  be  used  daily  in  every  church  ;  and  it  will  be  remembered, 
that  the  rubrical  directions  only  are  to  be  considered  as  law. 
The  directions  of  the  canon  are  that  the  Common  Prayer  shall 
be  used,  &c.,  on  such  days  as  are  appointed  to  be  kept  holy  ; 
a  direction  which  would  have  been  useless  if  the  Common 
Prayer  had  been  intended  to  have  been  used  on  every  day, 
whether  appointed  to  be  kept  holy  or  not  (n).  No  action  for 
damages  will  lie  against  a  minister  for  refusing  to  celebrate 
divine  service  (o). 

While  the  bishop  may  permit  any  relaxation  from  the  two 
Sunday  services,  he  may,  if  he  considers  it  necessary,  direct 
the  performance  of  three  services  in  any  church  within  his 
diocese  ;  for  by  58  Geo.  III.  c.  45,  it  was  enacted  that  wherever 
it  should  appear  to  the  bishop  of  the  diocese  that  churches  or 
chapels,  whether  at  that  time  existing,  or  built  under  the 
provisions  of  that  Act,  would  not  afford  sufficient  accommoda- 
tion for  the  parishioners  or  inhabitants  to  attend  divine  service, 
and  he  should  be  of  opinion  that  it  would  be  expedient  that 
additional  accommodation  should  be  provided  for  that  purpose, 
and  that  such  purpose  would  be  answered  by  the  celebration 
on  Sundays  and  on  the  great  festivals  of  a  third  or  additional 
divine  service,  being  either  the  morning  or  evening  service,  as 
he  might  direct,  with  a  sermon,  it  should  be  lawful  for  him  to 
require  the  incumbent  of  every  such  parish  to  nominate  to  him 
a  proper  person  to  be  licensed  to  serve  as  a  curate  for  the 
performance  of  such  third  service,  with  a  sermon  ;  in  which 
case  such  incumbent,  within  six  months  after  such  requisition, 
must  nominate  the  curate  :  and  in  default  of  his  so  doing,  the 
bishop  may  nominate  and  license  a  proper  curate  for  the 
purpose  (p). 

And  the  bishop  is  empowered  to  require  the  churchwardens 
to  let  for  such  third  service  such  proportion  of  the  pews  and  at 
such  rates  as  in  his  opinion  shall  be  sufficient  to  afford  a  com- 
plete salary  to  the  curate  ;  and  the  churchwardens  are  em- 
powered by  the  Act  to  let  the  same,  provided  they  are  not  held 
by  faculty  or  prescription  ;  and  reserving  such  number  of 
sittings  as  free  seats,  not  being  less  than  one-fourth,  as  the 
bishop  may  think  expedient  (q). 


(n)  A  contrary  view  is  maintained  in  Phillimore's  Ecclesiastical  Law  (2nd  ed.), 
pp.  736  and  761,  and  the  point  is  without  authority, 
(o)  Williams'  Case  (1592),  5  Rep.  72  b. 
(p)  58  Geo.  3,  c.  45,  s.  65. 
(q)  Ibid. 
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But  if  the  parishioners  or  inhabitants  are  willing  to  raise 
a  subscription  for  payment  of  the  salary  to  the  curate,  and 
it  appears  to  the  bishop  that  such  mode  of  providing  the  salary 
is  more  expedient  than  that  of  pew  rents,  it  may  be  adopted  (r). 

The  salary  to  be  given  to  such  curate  for  the  performance  of 
the  additional  service  is  not  to  exceed  the  sum  of  801.  per 
annum,  except  when  raised  entirely  by  subscription,  in  which 
case  no  limit  is  assigned  (s). 

By  the  Pluralities  Act,  1838  (t),  the  bishop  is  empowered  to 
order  that  there  shall  be  two  full  services,  each  of  such  services, 
if  he  shall  so  direct,  to  include  a  sermon  or  lecture,  on  every 
Sunday  throughout  the  year,  or  any  part  thereof,  in  the  church 
or  chapel  of  every  or  any  benefice  within  his  diocese,  whatever 
may  be  the  annual  value  or  the  population  thereof  ;  and  also 
in  the  church  or  chapel  of  every  parish  or  chapelry  where  a 
benefice  is  composed  of  two  or  more  parishes  or  chapelries  in 
which  there  shall  be  a  church  or  chapel,  if  the  annual  value  of 
the  benefice  arising  from  that  parish  or  chapelry  shall  amount 
to  1501.  and  the  population  of  that  parish  or  chapelry  shall 
amount  to  400  persons  (u).  The  provisions  of  this  section  do 
not  affect  the  powers  of  the  bishop  under  the  common  ecclesias- 
tical law  (x). 

There  is  a  further  direction  that  no  spiritual  person  shall 
serve  more  than  two  benefices  in  one  day,  unless  in  case  of 
unforeseen  and  pressing  emergency  ;  in  which  case  the  spiritual 
person  who  shall  so  have  served  more  than  two  benefices  shall 
forthwith  report  the  circumstance  to  the  bishop  of  the 
diocese  (y). 

Public  preaching,  which,  according  to  the  23rd  Article  of  the 
Church  of  England,  it  is  not  lawful  for  any  man  to  take  upon 
himself  before  he  is  lawfully  called  and  sent  to  execute  the 
same,  is  now  an  important  part  of  public  worship.  It  would 
appear  from  the  canon  law  (z)  by  which  this  was  regulated,  that 
preaching  was  formerly  considered  as  a  dangerous  power 
committed  to  ministers,  on  which  it  was  necessary  to  keep  a 
jealous  eye.  Probably  many  of  the  clergy  were  not  well 
affected  to  the  Reformation  ;  none  therefore  were  permitted 
to  preach  without  licence  ;  but  they  were  to  study  and  read 
the  homilies  gravely  and  aptly,  and  they  that  were  instituted 
subscribed  a  promise  to  the  same  effect. 

But  the  reasons  for  the  great  strictness  formerly  enjoined 
having  ceased,  the  directions  of  the  various  canons  in  this 
respect  are  no  longer  acted  upon  ;  the  inquiries  made  by  the 
churchwardens  of  strange  preachers,  and  the  entries  by  them 
in  books  for  that  purpose,  have  generally  long  since  fallen  into 

(r)  58  Geo.  3,  c.  45,  s.  65. 

(s)  Sect.  66. 

(t)  1  &  2  Viet.  c.  106,  s.  80. 

(u)  There  is  a  saving  clause  preserving  the  provisions  of  58  Geo.  3,  c.  45,  supra. 

(x)  See  Eugg  v.  Bishop  of  Winchester  (1868),  L.  R.,  2  P.  C.  223. 

(y)  1  &  2  Viet.  c.  106,  s.  106. 

(z)  Canons  36,  50,  51,  52. 
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disuse,  although  such  books  are  still  to  be  found  kept  in  some 
churches. 

Although  a  minister  has  been  duly  ordained,  yet  he  may  not 
preach  without  a  licence  either  of  the  King,  or  Archbishop,  or 
bishop,  or  of  one  of  the  Universities  of  Oxford  or  Cambridge  (a). 
But  a  licence  by  the  bishop  of  a  diocese  is  sufficient  although 
the  licence  be  only  to  preach  within  the  diocese  (6),  though  the 
bishop  of  any  other  diocese  may  suspend  the  preacher  wholly 
if  he  is  guilty  of  irregularity  within  such  diocese  (c). 

The  effect  of  the  canons,  common  law  and  statutes  is  to  give 
to  the  bishop  an  absolute  power  to  prevent  any  ordained 
clergyman  from  officiating  in  public  in  any  place  within  his 
diocese,  unless  he  has  been  thereto  in  some  measure  duly 
authorised  by  the  bishop  himself,  or  by  his  predecessors  ;  and 
if  such  clergyman  should  persist  in  officiating  after  being 
inhibited  by  the  bishop,  he  is  punishable  accordingly  (d). 

It  is  important,  therefore,  to  consider  what  would  be  held 
to  be  public  officiating,  so  as  to  require  the  permission  of  the 
bishop,  or,  as  the  question  is  proposed  by  Sir  H.  Jenner  Fust  (e), 
what  is  necessary  to  constitute  a  congregation.  This  must 
evidently  depend  in  some  measure  upon  the  circumstances  of 
each  particular  case.  In  the  case  last  alluded  to  it  is  said  by 
Sir  H.  Jenner  Fust  :  "It  has  commonly  been  considered  that 
where  two  or  three  are  gathered  together,  there  is  a  sufficient 
number  to  constitute  a  congregation.  By  publicly  reading,  I 
understand,  a  reading  to  those  who  are  present  in  a  church 
or  chapel."  In  a  subsequent  case  (/),  decided  by  the  same 
judge,  public  officiating  is  defined  much  more  closely.  In  that 
case  the  warden  of  Sackville  College,  in  which  there  was  an 
unconsecrated  building  called  the  chapel,  where  the  residents 
in  the  college  and  the  servants  attended,  was  held  to  have 
committed  an  ecclesiastical  offence  by  officiating  and  adminis- 
tering the  sacraments  in  such  chapel  after  an  inhibition  from 
the  bishop  ;  and,  in  giving  judgment,  Sir  H.  Jenner  Fust  says  : 
"  I  have  heard  no  authority  or  principle  stated  upon  which  it 
could  be  contended  that  a  clergyman  has  a  right  to  perform 
divine  offices,  except  to  the  members  of  his  own  family,  without 
the  licence  of  the  bishop.  The  question  is,  Do  the  collegians 
in  this  case  make  a  private  family  ?  and  I  cannot  think  that 
they  do.  In  one  sense  the  inhabitants  may  be  said  to  be  under 
the  same  roof,  but  they  do  not  live  together  in  the  sense  of  a 
private  family.  A  man  may  be  said  to  read  prayers  privately 
when  he  reads  them  to  his  own  household,  and  within  his  own 
doors  ;  but  when  he  reads  them  in  a  building  not  within  his  own 

(a)  Canon  36. 

(b)  Brown  v.  Spence  (1664),  1  Keb.  502. 

(c)  T rebec  v.  Keith  (1742),  2  Atk.  499. 

(d)  Cf.  Bishop  of  Down  and  Connor  v.  Miller  (1861),  11  Ir.  Ch.  Rep.,  App.  i.— xliv. 

(e)  Barnes  v.  Shore  (1845),  1  Rob.  Eccl.  382. 

(/)  Freeland  v.  Neale  (1848),  1  Rob.  Eccl.  643.  This  and  the  previous  case  have 
been  followed  in  Nesbitt  v.  JFaWace,[1901]  P.  354 ;  and  cf.  Bishop  of  St.  Albans  v. 
Fillingham,  [1906]  P.  163. 
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doors,  and  to  persons  not  constituting  part  of  his  household, 
such  reading  must  be  public."  The  consent  of  the  incumbent 
of  a  [parish  is  also  necessary  before  any  other  clergyman  can 
officiate  publicly  anywhere  in  that  parish  (g),  even  if  licensed 
by  the  bishop  (h). 

No  person  who  has  been  ordained  priest  or  deacon  by  any 
bishop  other  than  a  bishop  of  a  diocese  in  the  Church  of  England 
shall,  unless  he  shall  hold  or  have  previously  held  preferment 
or  a  curacy  in  England,  officiate  as  priest  or  deacon  in  any 
church  or  chapel  in  England  without  written  permission  from 
the  Archbishop  of  the  province  in  which  he  proposes  to  officiate, 
and  without  also  making  and  subscribing  part  of  the  declaration 
contained  in  the  Clerical  Subscription  Act,  1865  (i). 

Any  person  holding  ecclesiastical  preferment  or  acting  as 
curate  in  any  church  in  any  diocese  in  England  under  the  pro- 
visions of  the  Act  of  1874  may,  with  the  written  consent  of  the 
bishop  of  such  diocese,  request  the  Archbishop  of  the  province 
to  give  him  a  licence  in  writing  under  his  hand  and  seal, 
authorising  him  to  exercise  his  office  of  priest  or  deacon.  If 
the  Archbishop  thinks  fit  to  issue  such  licence,  it  is  to  be  regis- 
tered in  the  registry  of  the  province,  and  the  person  receiving 
the  same  thenceforth  possesses  all  such  rights  and  advantages 
and  is  subject  to  all  such  duties  and  liabilities  as  if  he  had  been 
ordained  by  the  bishop  of  a  diocese  in  England.  No  such 
licence  is  to  be  issued  to  any  person  who  has  not  held  ecclesias- 
tical preferment  or  acted  as  curate  for  a  period  or  periods 
exceeding  in  the  aggregate  two  years  (k). 

If  any  person  shall  officiate  as  priest  or  deacon  contrary  to 
the  provisions  of  the  Act  he  shall  for  every  such  offence  forfeit 
and  pay  the  sum  of  Wl.  to  the  governors  of  Queen  Anne's 
Bounty,  to  be  recovered  by  action  brought  within  six  months 
after  the  commission  of  the  offence  by  the  treasurer  of  the  said 
Bounty  in  one  of  His  Majesty's  superior  courts  of  common 
law.  Any  incumbent  or  curate  who  shall  knowingly  allow 
such  offence  to  be  committed  shall  be  subject  to  a  like  penalty 
to  be  recovered  in  the  same  manner  (I). 

Though  the  strict  surveillance  over  preachers  of  the  Estab- 
lished Church,  which  seems  to  have  been  thought  necessary 
formerly,  is  no  longer  practised,  yet  ample  power  exists  to 
punish  those  ministers  who  may  abuse  the  liberty  now 
allowed  ;  for  it  is  enacted  by  13  Eliz.  c.  12,  that  if  any  person 
ecclesiastical,  or  who  shall  have  any  ecclesiastical  living,  shall 
advisedly  maintain  or  affirm  any  doctrine  directly  contrary  or 
repugnant  to  any  of  the  articles  of  the  Church  of  England,  and 
being  convened  before  the  bishop  or  ordinary  shall  persist 

(g)  Xesbitt  v.  Wallace,  supra  ;  Bishop  of  St.  Albans  v.  Fillingham,  supra  ;  and  cf. 
Wood  v.  Headingley-cum-Burley  Burial  Board,  [1892]  1  Q.  B.  713. 

(h)  Farnworth  v.  Bishop  of  Chester  (1825),  4  B.  &  C.  555  ;  and  see  R.  v.  Bishop  of 
Exeter  (1802),  2  East,  462. 

(i)  Colonial  Clergy  Act,  1874  (37  &  38  Viet.  c.  77),  s.  3. 

(k)  Sect.  5. 

(I)  Sect.  7. 
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therein,  or  not  revoke  his  error,  or  after  such  revocation  eftsoons 
affirm  such  untrue  doctrine,  he  shall  be  deprived  of  his  ecclesias- 
tical promotions  (m). 

Upon  this  statute  a  clergyman  was  cited  in  a  criminal 
proceeding  in  the  ecclesiastical  court,  in  1808  (n),  for  advisedly 
maintaining  or  affirming  doctrines  contrary  or  repugnant  to  the 
articles  of  Scripture  ;  and  it  was  said  by  Sir  William  Scott,  in 
giving  judgment  in  that  case,  "  That  it  was  quite  repugnant  to 
the  purpose  for  which  the  articles  were  designed,  and  to  all 
rational  interpretation,  to  contend  that  the  construction  of  the 
articles  should  be  left  to  the  private  persuasion  of  individuals, 
and  that  every  one  should  be  at  liberty  to  preach  doctrines 
contrary  to  those  which  the  wisdom  of  the  State,  aided  and 
instructed  by  the  wisdom  of  the  Church,  had  adopted.  That 
it  was  the  idlest  of  all  conceits  that  this  was  an  obsolete  Act ; 
that  it  was  in  daily  use,  in  viridi  observantid,  and  as  much  in 
force  as  any  in  the  whole  statute  book  ;  and  repeatedly  recom- 
mended to  our  attention  by  the  injunction  of  almost  every 
sovereign  who  had  held  the  sceptre  of  these  realms.  That  as  to 
preaching,  it  should  be  according  to  those  doctrines  which  the 
State  had  adopted,  as  the  rational  expositions  of  the  Christian 
faith.  That  it  was  of  the  utmost  importance  that  this  system 
should  be  maintained  ;  for  what  would  be  the  state  and  con- 
dition of  public  worship  if  every  man  was  at  liberty  to  preach 
from  the  pulpit  of  the  church  whatever  doctrines  he  might 
think  proper  to  hold  ?  Miserable  would  be  the  condition  of 
the  laity  if  any  such  pretension  could  be  maintained  by  the 
clergy.  That  any  clergyman  could  assume  the  liberty  of 
inculcating  his  own  private  opinions,  in  direct  opposition  to  the 
doctrine  of  the  Established  Church,  in  a  place  set  apart  for  its 
own  public  worship,  was  not  more  contrary  to  the  nature  of  a 
national  Church  than  to  all  honest  and  rational  conduct.  At 
the  same  time,"  he  says,  "  I  think  myself  bound  to  declare, 
that  it  is  not  the  duty  nor  inclination  of  this  court  to  be  minute 
and  rigid  in  applying  proceedings  of  this  nature,  and  that  if 
any  article  is  really  a  subject  of  dubious  interpretation,  it  would 
be  highly  improper  that  this  court  should  fix  on  one  meaning, 
and  prosecute  all  those  who  hold  a  contrary  opinion  regarding 
its  interpretation.  It  is  a  very  different  thing  where  the 
authority  of  the  articles  is  totally  eluded,  and  the  party 
deliberately  declares  the  intention  of  teaching  doctrines  con- 
trary to  them."  And  after  referring  to  the  particular  case 
before  him,  which  had  been  clearly  proved,  he  says,  "  The 
court  cannot  refuse  its  authority  to  carry  into  effect  the  statutes 
of  the  land.  It  might  proceed  immediately,  as  suggested  by 
the  King's  advocate,  after  the  persisting  in  those  doctrines 
which  we  have  heard  this  day,  to  pronounce  the  sentence  of  the 
law.  But  the  court  is  disposed  to  act  with  the  greatest  indul- 
gence to  the  party,  and  will  now  content  itself  with  admonishing 

(m)  13  Eliz.  c.  12. 

jn)  King's  Proctor  v.  Stone  (1808),  1  Hagg.  Cons.  424  ;  and  see  ante. 
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him  to  appear  the  next  court  day  to  revoke  his  errors  ;  with 
an  intimation,  that  if  he  does  not  obey  this  admonition,  the 
court  will  feel  itself  under  the  necessity  of  proceeding  to  inflict 
the  particular  penalty  which  the  statute  directs."  As  the 
statement  tendered  by  the  defendant  was  not  accepted  by 
Sir  W.  Scott  as  a  revocation,  he  directed  the  registrar  to  record 
that  the  party  had  not  revoked  his  errors  :  and  sentence  of 
deprivation  was  in  consequence  pronounced  by  the  bishop  in 
the  usual  manner  (o). 

Where  a  clergyman,  proceeded  against  in  the  Arches  Court, 
had  claimed  to  hold  all  Romish  doctrines,  Sir  H.  Jenner  Fust 
considered  that  this  was  sufficient  to  show  that  he  maintained 
doctrines  contrary  to  the  Thirty-nine  Articles,  and  revoked  his 
licence  to  officiate  as  minister  in  a  chapel  to  which  he  had  been 
licensed,  or  to  perform  any  ministerial  office  in  the  diocese,  and 
prohibited  him  from  performing  such  offices  elsewhere  within 
the  province  until  he  had  retracted  his  errors.  But  the  pro- 
ceeding in  that  case  was  not  founded  on  the  statute  of  Elizabeth, 
but  on  the  general  law  (p). 

In  the  case  of  Heath  v.  Burder  (q),  it  was  held  that,  as  the 
statute  of  Elizabeth  was  a  penal  one,  such  of  the  articles,  as  are 
alleged  to  be  contravened,  should  be  specifically  pleaded  with 
a  specification  of  the  unsound  doctrine,  or  heresy,  which  the 
passages  extracted  are  alleged  to  maintain  ;  that  the  statute 
is  positive  and  forbade  the  promulgation  of  any  doctrine 
contradicting  the  articles  ;  that  it  is  immaterial  whether 
doctrines  are  preached  or  printed  in  a  book  ;  that  it  is  not 
necessary,  in  order  to  bring  a  clergyman  within  the  statute, 
that  he  should  have  propounded  any  intelligible  heterodox 
doctrine  ;  it  is  sufficient  if  what  the  clergyman  has  propounded 
is  directly  repugnant  to  the  doctrine  laid  down  in  the  articles. 

In  the  cases  (r)  arising  on  the  work  called  "  Essays  and 
Reviews,"  Lord  Westbury,  in  delivering  the  opinion  of  the 
Judicial  Committee,  said  :  "  Our  province  is,  on  the  one  hand, 
to  ascertain  the  true  construction  of  those  articles  of  religion 
and  formularies  referred  to  in  each  charge  according  to  the  legal 
rules  for  the  interpretation  of  statutes  and  written  instruments  ; 
and,  on  the  other  hand,  to  ascertain  the  plain  grammatical 
meaning  of  the  passages  which  are  charged  as  being  contrary  to 
or  inconsistent  with  the  doctrine  of  the  Church  ascertained  in 
the  manner  we  have  described.  ...  It  is  obvious  that  there 
may  be  matters  of  doctrine  on  which  the  Church  has  not  given 
any  definite  rule  or  standard  of  faith  or  opinion  ;  there  may  be 
matters  of  religious  belief  on  which  the  requisition  of  the 
Church  may  be  less  than  Scripture  may  seem  to  warrant  ;  there 
may  be  very  many  matters  of  religious  speculation  and  inquiry 
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(o)  See  ante,  p.  539,  "  Deprivation." 

(p)  Hodgson  v.  Oakeley  (1845),  1  Rob.  Eccl.  322. 

(q)  (1862),  15  Moo.,  P.  C.  1. 

(r)   Williams  v.  Bishop  of  Salisbury.   Wilson  v.  Fendall  (1863),  2  Moo.,  P.  C.  (N.  S.) 
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on  which  the  Church  may  have  refrained  from  pronouncing  any 
opinion  at  all.  On  matters  on  which  the  Church  has  prescribed 
no  rule,  there  is  so  far  freedom  of  opinion  that  they  may  be 
discussed  without  penal  consequences.  Nor  in  a  proceeding 
like  the  present  are  we  at  liberty  to  ascribe  to  the  Church  any 
rule  or  teaching  which  we  do  not  find  expressly  and  distinctly 
stated,  or  which  is  not  plainly  involved  in,  or  is  to  be  collected 
from  that  which  is  written." 

This  passage  from  the  judgment  of  Lord  Westbury,  and  the 
passage  quoted  above  from  the  judgment  of  Lord  Stowell,  were 
referred  to  and  appeared  in  the  judgment  of  Lord  Hatherley,  L.C., 
in  the  case  of  Voysey  v.  Noble,  where  it  was  held  that  it  is  not 
requisite  that  the  contradiction  of  the  articles  should  be  a 
contradiction  totidem  verbis,  it  is  sufficient  if  the  opinions 
published  or  promulgated  be  repugnant  to  or  inconsistent  with 
their  clear  construction.  The  Judicial  Committee  being  of 
opinion  that  Mr.  Voysey  had  advisedly  rejected  the  doctrines 
on  the  profession  of  which  alone  he  had  been  admitted  to  the 
position  of  a  minister  of  the  Church,  advised  that  sentence  of 
deprivation  should  be  pronounced  against  him,  but  gave  him  a 
week  expressly  and  unreservedly  to  retract  the  several  errors 
of  which  he  had  been  convicted  (s). 

We  have  already  seen  that  the  general  order  of  the  church 
service,  according  to  the  directions  of  the  rubric,  is  not  to  be 
departed  from  by  the  minister  :  but  the  manner  in  which  that 
church  service  is  to  be  performed  is  at  the  direction  and  discre- 
tion of  the  officiating  minister,  subject,  of  course,  to  any 
directions  from  the  ordinary  :  and  so  long  as  he  does  not  depart 
from  the  directions  of  the  rubric,  the  parishioners  or  church- 
wardens (t),  or  others,  would  have  no  right  to  interfere  ;  as 
where  it  is  directed  by  the  rubric  that  such  a  particular  part  of 
the  service  is  to  be  said  or  sung,  it  would  be  for  the  minister,  at 
his  discretion,  to  choose  which  alternative  should  be  adopted, 
according  as  he  might  think  best  adapted  to  his  congregation. 

Sir  William  Scott,  in  his  judgment  in  the  case  of  Hutchins  v. 
Denziloe  (u),  when  speaking  of  the  duties  of  churchwardens, 
considers  the  discretion  of  a  minister,  who  had  introduced  the 
chanting  a  part  of  the  service  into  a  parochial  church,  as 
questionable  ;  but  the  judgment  expressly  declares  that  there 
is  nothing  in  point  of  law  to  prevent  his  so  doing,  and  that  any 
interference  or  countermand  by  the  churchwardens  is  illegal 
and  punishable  ;  and  as  the  minister  is  to  direct,  at  his  discre- 
tion, what  parts  of  the  service  are  to  be  sung,  and  to  exercise  a 
general  superintendence  in  such  matters,  it  follows  that  he  may 
direct  by  whom  the  singing  or  chanting  are  to  be  principally 
performed,  whether  it  is  to  be  instrumental  or  vocal  only,  and, 
in  fact,  make  any  new  orders  or  regulations  relating  thereto 

(s)  (1870-1),  L.  R.,  3  P.  C.  357.  He  refused  to  do  so,  and  sentence  of  depriva- 
tion was  issued. 

(t)  See  ante,  p.  187,  s.v.  "  Churchwardens." 
(u)  (No.  1)  (1792),  1  Hagg.  Cons.  170. 
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as  he  may  think  fit  ;  but  subject,  as  we  have  already  mentioned, 
to  the  general  controlling  power  of  the  ordinary,  who  is  the 
proper  person  to  consider  such  complaints. 

It  follows,  therefore,  from  what  is  here  said,  that  the  appoint- 
ment or  dismissal  of  singers  or  instrumental  performers  in  the 
church  rests  entirely  with  the  minister,  who  might  dismiss  them 
individually  or  as  a  body,  appoint  a  different  method,  or  pro- 
hibit singing  altogether,  if  he  thought  proper  ;  subject,  however, 
as  we  have  already  observed.  And  if  any  after  dismissal  should 
persist,  nevertheless,  in  continuing  to  perform  or  sing  as  before, 
it  is  presumed  they  would  be  liable  to  be  punished  under  the 
statutes  presently  to  be  mentioned,  as  wilful  disturbers  of  the 
congregation.  Similarly  where  there  is  an  organ  in  a  church  or 
chapel  of  the  Church  of  England  it  is  not  competent  to  the 
organist  to  play  on  it  at  any  time  in  defiance  of  the  directions 
of  the  minister.  The  organist  might  appeal  to  the  ordinary  ;  but 
in  the  meantime  should  obey  the  directions  of  the  minister  (v) . 

It  would  not  be  easy  to  lay  down  any  rule  for  the  guidance  of 
ministers  in  a  matter  which  is  peculiarly  within  their  own 
discretion,  and  depending  so  entirely  upon  the  circumstances 
of  each  particular  case  ;  but  each,  according  to  those  circum- 
stances, may  probably  be  able  to  find  a  guide  in  the  following 
brief  summary  of  the  history  of  this  subject,  which  we  here 
have  given  in  the  words  of  Lord  Stowell  (x)  :  "  In  the  primitive 
Churches  the  favourite  practice  of  the  Christians  to  sing  hymns 
in  alternate  verses  is  expressly  mentioned  by  Pliny,  in  one  of 
his  epistles  to  the  Emperor  Trajan  :  Affirmabant  hanc  fuisse 
summam  vel  culpce  suce  vel  erroris,  quod  essent  soliti  stato  die  ante 
lucem  convenire  carmenque  Christo  quasi  Deo  dicere  secum 
invicem  (y)  ;  and  probably  for  some  time  the  custom  continued 
much  as  we  find  the  rule  laid  down  in  this  country  about  1,000 
years  ago  ;  viz.  that  they  should  observe  a  plain  devout 
melody  (z). 

"  The  Church  of  Rome  afterwards  refined  upon  this  practice, 
as  it  was  their  policy  to  make  their  ministers  considerable  in  the 
eyes  of  the  common  people  ;  one  way  of  effecting  that  was  by 
appointing  them  sole  officers  in  the  public  service  of  the  church, 
and  difficult  music  was  introduced,  which  no  one  could  execute 
without  a  regular  education  of  that  species.  At  the  Reforma- 
tion this  was  one  of  the  grievances  complained  of  by  the  laity, 
and  it  became  the  distinguishing  mark  of  the  Reformers  to  use 
plain  music  in  opposition  to  the  complex  musical  services  of  the 
Catholics.  The  Lutheran  Church,  to  which  the  Church  of 
England  has  more  conformed  in  discipline,  retained  a  choral 
service.  The  Calvinistic  Churches,  of  which  it  has  sometimes 
been  harshly  said  that  they  think  to  find  religion  wherever  they 
do  not  find  the  Church  of  Rome,  have  discarded  it  entirely,  with 
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(v)  Wyndham  v.  Cole  (1875),  1  P.  D.  130. 

(x)  Hutchins  v.  Denziloe  (No.  1)  (1792),  1  Hagg.  Cons.  170. 

(y)  Epis.  x.  97. 

(z)  Cf.  Gibs.  Cod.  298. 
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a  strong  attachment  to  plain  congregational  melody,  and  that, 
perhaps,  not  always  of  the  most  harmonious  kind. 

In  modern  "  There  are  certainly,  in  modern  usage,  two  services  to  be  dis- 

usage.  tinguished  :    one,  the  cathedral  service,  which  is  performed  by 

persons  who  are  in  a  certain  degree  professors  of  music,  in 
which  others  can  join  only  by  ear  ;  the  other,  in  which  the 
service  is  performed  in  a  plain  way,  and  in  which  all  the  congre- 
gation nearly  take  an  equal  part.  It  has  been  argued  that 
nothing  beyond  this  ought  to  be  permitted  in  ordinary  parochial 
service,  it  being  that  which  general  usage  at  the  present  day 
alone  permits.  But  that  carries  the  distinction  further  than 
the  law  will  support  ;  for  if  inquiries  go  further  back,  to  periods 
more  nearly  approaching  the  Reformation,  there  will  be  found 
authority  sufficient,  in  point  of  law  and  practice,  to  support  the 
use  of  more  music  even  in  a  parish  church  or  chapel. 

"  The  first  Liturgy  was  established  in  the  time  of  Edward  VI., 
in  1548.  This  was  followed,  after  a  lapse  of  four  years,  by  a 
second  which  was  published  in  the  reign  of  the  same  King,  in 
1552  ;  and  the  third,  which  is  in  use  at  present,  agreeing  in 
substance  with  the  former,  as  ordained  and  promulged  in  the 
first  year  of  Elizabeth,  in  1559. 

"It  is  observable,  that  these  statutes  of  Edward  VI.,  which 
continue  in  force,  describe  even-service  as  even-song.  This  is 
adopted  into  the  statute  of  the  first  of  Elizabeth.  The  Liturgy 
also  of  Edward  VI.  describes  the  singing  or  saying  of  even-song  ; 
and  in  the  communion  service  the  minister  is  directed  to  sing 
one  or  more  of  the  sentences  at  the  offertory.  The  same  with 
regard  to  the  Litany  ;  that  is  appointed  to  be  sung.  In  the 
present  Liturgy,  the  Psalter  is  printed  with  directions  that  it 
should  be  said  or  sung,  without  any  distinction  of  parish  churches 
or  others  ;  and  the  rubric  also  describes  the  Apostles'  Creed  to 
be  sung  or  said  by  the  minister  and  people,  not  by  the  pre- 
bendaries, canons  and  a  band  of  regular  choristers,  as  in 
cathedrals,  but  plainly  referring  to  the  service  of  a  parish 
church.  Again,  in  the  burial  service,  part  is  to  be  sung  by 
the  minister  and  people  ;  so  also  in  the  Athanasian  and  Nicene 
Creeds. 

"  The  injunctions  that  were  published  in  1559  by  Queen 
Elizabeth  completely  sanction  the  continuance  of  singing  in 
the  church,  distinguishing  between  the  music  adapted  for 
cathedral  and  collegiate  churches  and  parochial  churches  ;  for 
it  is  enjoined  that,  because  in  divers  collegiate,  as  also  in  some 
parish  churches,  heretofore  there  hath  been  livings  appointed 
for  the  maintenance  of  men  and  children  for  singing  in  the 
church,  by  means  whereof  the  laudable  exercise  of  music  hath 
been  had  in  estimation  and  preserved  in  knowledge,  the  Queen's 
Majesty,  neither  meaning  in  anywise  the  decay  of  anything  that 
might  conveniently  tend  to  the  use  and  continuance  of  the  said 
science,  neither  to  have  the  same  so  abused  in  any  part  of  the 
church  that  thereby  the  Common  Prayer  should  be  the  worse 
understood  by  the  hearers,  willeth  and  commandeth  that,  first, 
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no  alterations  be  made  of  such  assignments  of  livings  as  hath 
heretofore  been  appointed  to  the  use  of  singing  or  music  in  a 
church,  but  that  the  same  so  remain  ;  and  that  there  be  a 
modest  and  distinct  song  so  used  in  all  part  of  the  common 
prayers  in  the  church,  that  the  same  may  be  as  plainly  under- 
stood as  if  it  were  without  singing  ;  and  yet,  nevertheless,  for 
the  comfort  of  such  as  delight  in  music,  it  may  be  permitted 
that  in  the  beginning  or  in  the  end  of  common  prayer,  either  at 
morning  or  evening,  there  may  be  sung  an  hymn  or  such  like 
song  to  the  praise  of  Almighty  God,  in  the  best  melody  and 
music  that  may  be  conveniently  devised,  having  respect  that 
the  sentence  of  the  hymn  may  be  understood  and  perceived. 

"  Also  in  the  Articles  for  the  Administration  of  Prayers  and 
Sacraments,  set  forth  in  the  further  injunction  of  the  same 
Queen  in  1564,  the  Common  Prayer  is  directed  to  be  said  or 
sung  decently  and  distinctly  in  such  place  as  the  ordinary  shall 
think  meet,  for  the  largeness  and  straitness  of  the  church  and 
choir,  so  that  the  people  may  be  most  edified.  If,  then,  chant- 
ing was  unlawful  anywhere  but  in  cathedrals  and  colleges,  these 
canons  are  strangely  worded,  and  are  of  disputable  meaning. 
The  metrical  version  of  the  Psalms  was  then  not  existing,  the 
first  publication  not  taking  place  till  1562  ;  and  it  was  not 
regularly  annexed  to  the  Book  of  Common  Prayer  till  1576, 
after  which  those  Psalms  soon  became  the  great  favourites  of 
the  common  people.  The  introduction  of  this  version  made  the 
ancient  hymns  disrelished  ;  but  it  cannot  be  meant  that  they 
were  entirely  superseded ;  for  under  the  statutes  of  the  Reforma- 
tion, and  the  usage  explanatory  of  them,  it  is  recommended 
that  the  ancient  hymns  should  be  used  in  the  Liturgy,  or, 
rather,  that  they  should  be  preferred  to  any  others  ;  though 
certainly,  to  perform  them  by  a  select  band  with  complex 
music,  very  inartificially  applied,  as  in  many  of  the  churches  of 
the  country,  is  a  practice  not  more  reconcilable  to  good  taste 
than  to  edification.  But  to  sing  with  plain  congregational 
music  is  a  practice  fully  authorised,  particularly  with  respect 
to  the  concluding  part  of  different  portions  of  the  service." 

So  far  the  ordering  of  public  worship  has  been  dealt  with,  Rights  and 
and  it  remains  to  deal  with  the  rights  and  duties  of  those  duties  of 
attending  the  services  of  the  church.  ingThf 

The  statute  5  &  6  Edw.  VI.  c.  1,  s.  2,  which  is  still  binding  services  of 
on  members  of  the  Church  of  England,  imposes  a  general  duty  the  church- 
on  every  such  member  to  go  to  church  on  Sundays  and  holy 
days  under  pain  of  ecclesiastical  censure,  and  consequently 
parishioners  have  a  correlative  right  to  resort  to  their  parish 
church  for  this  purpose  (a}.     Where  seats  in  the  body  of  the 
church  have  been  allotted  to  them  by  the  churchwardens,  they 
are  entitled  by  law  to  occupy  such  seats  at  all  the  ordinary 
services  held  in  the  church,  whether  on  Sundays,  holy  days, 

(a)  Taylor  v.  Timson  (1888),  20  Q.  B.  D.  671.  Semble,  this  extends  to  parishioners 
not  members  of  the  Church  of  England,  save  in  the  case  of  Holy  Communion  :  In  re 
Perry  Almsh&uses,  [1898]  1  Ch.  391,  at  p.  399. 
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or  week-days  (b).  The  better  observation  and  keeping  holy 
the  Lord's  Day,  commonly  called  Sunday,  has  been  specially 
protected  by  the  Lord's  Day  Observance  Act  (c). 

The  preservation  of  order  during  divine  service  has  been 
provided  for  in  a  series  of  statutes.  The  Toleration  Act,  1688, 
provides  that  if  any  person  shall  willingly  and  of  purpose, 
maliciously  or  contemptuously  come  into  any  cathedral  or 
parish  church,  chapel  or  other  congregation  permitted  by  the 
Act,  and  disquiet  or  disturb  the  same,  or  misuse  any  preacher 
or  teacher,  he  shall,  on  proof  thereof  before  a  justice  of  the 
peace  by  two  witnesses,  find  two  sureties,  to  be  bound  by 
recognisance  in  the  sum  of  501. ,  and  in  default  of  such  sureties, 
shall  be  committed  to  prison,  to  remain  till  the  next  general  or 
quarter  sessions  :  and  upon  conviction  of  the  said  offence  at 
such  sessions,  shall  suffer  the  penalty  of  201.  (d). 

Under  the  Ecclesiastical  Courts  Jurisdiction  Act,  1860,  any 
person  guilty  of  riotous,  violent  or  indecent  behaviour  in  any 
cathedral  church,  parish  or  district  church  or  chapel,  or  in 
any  chapel  of  any  religious  denomination,  or  in  any  place  of 
religious  worship  duly  certified  under  the  provisions  of  18  &  19 
Viet.  c.  81,  whether  during  the  celebration  of  divine  service  or 
at  any  other  time,  or  in  any  churchyard  or  burial  ground,  or 
who  shall  molest,  let,  disturb,  vex,  or  trouble,  or  by  any  other 
unlawful  means  disquiet  or  misuse  any  preacher  duly  authorised 
to  preach  therein,  or  any  clergyman  in  holy  orders,  ministering 
or  celebrating  any  sacrament,  or  any  divine  service,  rite,  or 
office  in  any  cathedral  church  or  chapel,  or  in  any  churchyard  or 
burial  ground,  is,  on  conviction  thereof  before  two  justices  of 
the  peace,  liable  to  a  penalty  of  not  more  than  51.  for  every 
such  offence,  or  may,  if  the  justices  think  fit,  instead  of  being 
subjected  to  any  pecuniary  penalty,  be  committed  to  prison 
for  any  time  not  exceeding  two  months  (e). 

Any  offender  under  the  above  section  may  immediately  and 
forthwith  be  apprehended  and  taken  by  any  constable  or  church- 
warden of  the  parish  or  place  where  the  offence  may  have  been 
committed,  and  taken  before  a  justice  of  the  peace  of  the  county 
or  place  where  the  offence  was  committed,  to  be  dealt  with 
according  to  law  (/). 

A  person  may  be  convicted  by  justices  under  sect.  2  of  this 
Act  of  violent  behaviour  in  a  church  although  such  behaviour 
was  in  assertion  of  a  bond  fide  claim  of  right  (g),  and  that 
section  applies  as  well  to  persons  in  holy  orders  as  to  laymen  (ft). 
Indecent  behaviour  of  a  clergyman  in  a  church  during  the 
celebration  of  divine  service,  the  subject  of  a  conviction  by 

(b)  Claverley  (Vicar)  v.  Claverley  (Parishioners),  [1909]  P.  195. 

(c)  29  Car.  2,  c.  7. 

(d)  1  W.  &  M.  c.  18,  s.  15. 

(e)  23  &  24  Viet.  c.  32,  s.  2. 
(/)  Sect.  3. 

(g)  Asher  v.  Cakraft  (1887),  18  Q.  B.  D.  607,  followed  in  Kensit  v.  St.  Paul's  (Dean 
and  Chapter),  [1905]  2  K.  B.  249. 

(h)  Vallancey  v.  Fletcher,  [1897]  1  Q.  B.  265. 


PUBLIC   WORSHIP. 


565 


justices  under  this  section,  is  an  offence  against  the  general 
ecclesiastical  law  within  sect.  2  of  the  Clergy  Discipline  Act, 
1892  (i).  A  clergyman  whilst  engaged  in  collecting  the  offertory, 
which  is  a  lay  duty  imposed  by  the  rubric  upon  the  "  deacons, 
churchwardens,  or  other  fit  person  "  (of  lower  degree)  "  ap- 
pointed for  that  purpose,"  is  not  then  "  ministering  or  cele- 
brating any  sacrament  or  any  divine  service,  rite  or  office."  A 
churchwarden  obstructing  a  clergyman  engaged  in  collecting 
the  offertory  was  held  not  to  have  been  guilty  of  an  offence 
within  the  meaning  of  sect.  2  of  the  Act  (&). 

Whoever,  by  threats  or  force,  obstructs  or  prevents,  or 
endeavours  to  obstruct  or  prevent,  any  clergyman  or  other 
minister  in  or  from  celebrating  divine  service  or  otherwise 
officiating  in  any  church,  chapel,  meeting-house,  or  other  place 
of  divine  worship,  or  in  or  from  the  performance  of  his  duty  in 
the  lawful  burial  of  the  dead  in  any  churchyard  or  other  burial 
place,  or  shall  strike  or  offer  any  violence  to,  or  shall  upon  any 
civil  process,  or  under  the  pretence  of  executing  any  civil 
process,  arrest  any  clergyman  or  other  minister  who  is  engaged 
in,  or  to  the  knowledge  of  the  offender  is  about  to  engage  in, 
any  of  the  aforesaid  rites  or  duties,  or  who,  to  the  knowledge  of 
the  offender,  shall  be  going  to  perform  the  service  or  returning 
from  the  performance  thereof,  is  guilty  of  a  misdemeanour,  and 
liable  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  (I). 

We  have  already  seen,  that  it  is  the  duty  of  the  church- 
wardens to  maintain  proper  order  in  the  church  during  the 
time  of  public  worship  ;  but  any  other  person  there  present 
may  remove  a  person  who  is  offending  against  proper  decorum, 
and  thereby  making  himself  a  nuisance  to  all  who  are  there 
assembled,  and  this,  it  is  said,  by  the  same  rule  of  law  that 
allows  a  man  to  abate  a  nuisance  ;  and  the  officiating  minister, 
consequently,  would  be  justified  in  taking  any  measures  to 
prevent  the  disturbance  of  the  congregation  by  any  one  during 
the  time  of  divine  service  (m).  And  by  Canon  19  the  church- 
wardens are  directed  not  to  suffer  any  idle  persons  to  abide 
either  in  the  churchyard  or  church  porch  during  the  time  of 
divine  service,  but  to  cause  them  either  to  come  in  or  to  depart. 

The  Burial  Acts,  1852 — 1906,  contain  provisions  to  prevent 
disorderly  conduct  at  burials  (ri). 

The  provisions  of  the  Public  Worship  Regulation  Act,  1874, 
will  be  found  ante,  p.  65. 

(i)  Girt  v.  Fillingham,  [1901]  P.  176.    The  Act  of  1892  is  dealt  with  supra,  p.  71. 
(k)  Cope  v.  Barber  (1872),  L.  R.,  7  C.  P.  393. 
(1)  24  &  25  Viet.  c.  100,  s.  31. 

(m)  Glover  v.  Hynde  (1674),  1  Mod.  168  ;  and  see  Cox  v.  Goodday  (1811),  2  Hagg. 
Cons.  138,  and  ante,  "  Churchwardens,"  p.  186. 
(n)  See  post,  pp.  638,  653. 
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AT  first,  it  is  said,  baptism  was  administered  publicly,  as 
occasion  required,  by  the  side  of  rivers ;  afterwards  the 
baptistery  was  built  at  the  entrance  of  the  church,  or  very  near 
it ;  it  had  a  large  basin  in  it  that  held  the  persons  to  be  baptised, 
and  they  went  down  by  steps  into  it.  Afterwards,  when 
immersion  came  to  be  disused,  fonts  were  set  up  at  the  entrance 
of  churches  (a)  ;  baptisteries  of  various  types  are  to  be  seen 
attached  to  many  foreign  churches  in  the  present  day,  especially 
in  Italy. 

Canon  81  provides  that  there  shall  be  a  font  of  stone  in  every 
church  and  chapel  where  baptism  is  to  be  ministered,  the  same 
to  be  set  in  the  ancient  usual  places,  in  which  only  font  the 
minister  shall  baptise  publicly  ;  but  it  is  not  to  be  inferred  from 
this,  that  the  practice  of  immersion  had  ceased  at  the  time  when 
fonts  were  directed  to  be  set  up  in  churches,  as  the  older  fonts 
are  always  of  sufficient  size  for  the  immersion  of  infants. 

The  people  are  to  be  admonished  that  it  is  most  convenient 
that  baptism  should  not  be  administered  but  upon  Sundays  and 
other  holy  days,  when  the  most  number  of  persons  come 
together  ;  as  well  for  that  the  congregation  there  present  may 
testify  the  receiving  of  them  that  be  newly  baptised  into  the 
number  of  Christ's  Church,  as  also  because  in  the  baptism  of 
infants  every  man  present  may  be  put  in  remembrance  of  his 
own  profession  made  to  God  in  his  baptism.  For  which  cause 
also  it  is  expedient  that  baptism  be  ministered  in  the  vulgar 
tongue.  Nevertheless  (if  necessity  so  require)  children  may  be 
baptised  on  any  other  day  (b). 

And  not  only  the  days  on  which  baptism  is  to  be  performed, 
but  the  more  particular  time  is  enjoined  ;  for  the  people  with 
the  child  or  children  must  be  ready  at  the  font  either  immedi- 
ately after  the  last  lesson  at  morning  prayer,  or  else  immediately 
after  the  last  lesson  at  evening  prayer,  as  the  curate  by  his 
discretion  shall  appoint  (b).  The  same  direction  as  to  the  time 
is  given  for  the  public  baptism  of  such  as  are  of  riper  years  ; 
and  the  discretion  of  the  curate  mentioned  in  both  places 
evidently  extends  only  as  to  whether  the  baptism  should  be 
after  the  last  lesson  at  morning  or  at  evening  prayer. 

The  above  direction  is  positive,  but  custom  appears  to  have 
sanctioned  a  very  frequent  departure  from  the  strict  rubrical 
drections  in  this  respect. 

(a)  1  Still.  E.  C.  146. 

(b)  Rubric  before  the  Public  Baptism  of  Infants. 
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In  the  public  baptism  of  infants  it  is  further  directed  that 
there  shall  be  for  every  male  child  to  be  baptised  two  god- 
fathers and  one  godmother,  and  for  every  female  one  godfather 
and  two  godmothers  (c)  ;  the  meaning  of  which  appears  to  be, 
that  there  shall  be  this  number  at  the  least,  but  not  that  there 
should  be  any  restriction  if  a  larger  number  is  desired. 

No  parent  shall  be  urged  to  be  present  nor  be  admitted  to 
answer  as  godfather  for  his  own  child  ;  nor  any  godfather  or 
godmother  shall  be  suffered  to  make  any  other  answer  or 
speech  than  by  the  Book  of  Common  Prayer  is  prescribed  in 
that  behalf  ;  neither  shall  any  person  be  admitted  godfather 
or  godmother  to  any  child,  at  christening  or  confirmation,  before 
the  said  person  so  undertaking  hath  received  the  Holy  Com- 
munion (d). 

The  ministers  shall  take  care  not  to  permit  wanton  names, 
which  being  pronounced  do  sound  to  lasciviousness,  to  be  given 
to  children  baptised,  especially  of  the  female  sex  ;  and  if 
otherwise  it  be  done,  the  same  shall  be  changed  by  the  bishop  at 
confirmation  (e) ;  which  name  being  so  changed  at  confirmation 
shall,  according  to  Lord  Coke,  be  deemed  the  lawful  name  (/). 

By  the  form  of  the  present  Liturgy,  the  bishop  does  not 
pronounce  the  name  of  the  person  to  be  confirmed,  as  used  to  be 
done  in  the  ancient  offices  of  confirmation,  and  therefore  it  has 
been  said  he  cannot  alter  it  (g)  ;  but  although  he  does  not 
ordinarily  pronounce  the  name,  there  is  no  rubric  which  forbids 
it ;  and  there  seems  no  reason  why  he  might  not  do  so,  if  he 
should  so  think  fit,  for  the  purpose  of  complying  with  the 
constitution  above  mentioned,  if  any  improper  name  had  been 
given  to  any  child  at  his  baptism  (h). 

The  Book  of  Common  Prayer  provides  forms  for  the  public 
baptism  of  infants  in  churches,  the  private  baptism  of  children 
in  houses,  and  the  baptism  of  such  as  are  of  riper  years,  and 
wherever  it  is  administered  by  a  minister  of  the  Church  of 
England,  it  must  be  according  to  one  of  these  forms,  and 
agreeably  to  the  directions  of  the  rubric  in  that  behalf. 

Yet  as  the  only  essentials  to  baptism  are  the  invocation  of  the 
Holy  Trinity  and  the  element  of  water,  verbum  et  elementum  (i), 
although  the  minister  might  be  punished  for  additions  to  or 
omissions  from  the  service,  or  for  any  inattentions  to  the  forms 
prescribed,  the  baptism  would  be  valid  and  effectual,  provided 
these  essentials  were  observed.  For  the  effect  of  baptism,  in 
whatever  form  the  ceremony  may  be  performed,  so  long  as 
certain  necessary  things  are  observed,  is  not  so  much  to  admit 
the  person  baptised  into  any  particular  Church,  as  to  make  him 

(c)  Rubric  in  the  Baptismal  Service. 

(d)  Canon  29. 

(e)  Peccham,  Lyndw.  249  ;  1  Burn  E.  L.  110. 
(/)  Co.  Litt.  3  a. 

(g)  Rogers  E.  L.  69. 

(h)  The  power  has  been  exercised  in  modern  times.  Cf.  a  case  in  1886  reported  in 
'N.  &  Q.,  7th  series,  ii.,  p.  77. 

(i)  See  rubric  at  close  of  Private  Baptism  of  Infants. 
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one  of  the  general  congregation  of  Christ's  flock  (&).  And  in 
this  respect  it  is  analogous  to  the  ceremony  of  marriage,  which, 
as  used  in  other  countries,  or  in  societies  differing  from  the  Church 
of  England,  is  nevertheless  without  doubt  equally  valid  and 
effectual. 

The  rubric  (I)  provides  that  the  curates  of  every  parish  shall 
warn  the  people  that,  without  great  cause  and  necessity,  they 
procure  not  their  children  to  be  baptised  at  home  in  their 
nouses  ;  yet  if,  without  any  such  necessity,  the  baptism  take 
place,  the  child  so  baptised  is  lawfully  and  sufficiently  baptised, 
and  is  not  to  be  baptised  again.  The  rubric  (m)  also  provides 
that  the  minister  shall  sign  the  child  with  the  sign  of  the  cross, 
and  this  direction  is  fully  explained  and  the  reasons  for  retaining 
this  form  as  part  of  the  ceremony  of  baptism  are  set  out  in  the 
30th  Canon  of  1603. 

The  minister  in  his  discretion  would  appear  to  be  the  proper 
judge  of  the  necessity  here  spoken  of  ;  and  if  he  should  privately 
baptise  without  any  such  necessity,  he  would  be  liable  to  be 
punished  for  so  doing.  Yet  it  seems  to  be  a  discretion  not  to  be 
exercised  without  some  danger  ;  for  if  any  minister,  being  duly, 
without  any  manner  of  collusion,  informed  of  the  weakness 
and  danger  of  death  of  any  infant  unbaptised  in  his  parish,  and 
thereupon  desired  to  go  or  come  to  the  place  where  the  said  infant 
remaineth,  to  baptise  the  same,  shall  either  wilfully  refuse  so  to 
do,  or  of  purpose,  or  of  gross  negligence,  shall  so  defer  the  time 
as,  when  he  might  conveniently  have  resorted  to  the  place  and 
have  baptised  the  said  infant,  it  dieth  through  such  his  default 
unbaptised,  the  said  minister  shall  be  suspended  for  three 
months  ;  and  before  his  restitution  shall  acknowledge  his  fault, 
and  promise  before  his  ordinary  that  he  will  not  wittingly  incur 
the  like  again.  Provided,  that  when  there  is  a  curate  or  a 
substitute,  this  constitution  shall  not  extend  to  the  parson  or 
vicar  himself,  but  the  curate  or  substitute  present  (n). 

And,  as  baptism  would  be  valid  and  effectual  if  performed  by 
a  minister  of  our  Church,  however  irregularly  and  improperly, 
provided  the  before-mentioned  essentials  are  observed,  so  also 
would  it  by  our  laws  be  recognised  as  valid  and  effectual, 
subject  to  the  same  proviso,  though  not  performed  by  a  minister 
of  our  Church  ;  nay  even,  as  it  appears,  though  performed  by 
one  not  pretending  to  be  a  minister  of  any  denomination,  or  by 
one  who  should  not  be  a  believer  in  the  Christian  faith.  The 
validity  of  lay  baptism  was  for  over  two  hundred  years  a  burning 
question  in  the  English  Church  ;  but  it  was  finally  settled  by  the 
Privy  Council  in  Mastin  v.  Escott  (o),  confirming  the  learned  judg- 
ments of  Sir  Herbert  Jenner  Fust,  in  that  case  (p)  and  Sir  J. 

(k)  See  the  Baptismal  Service. 

(I)  Rubric  before  the  Private  Baptism  of  Children  in  Houses. 
(m)  Rubric  in  the  Baptismal  Service. 
(n)  Canon  69; 

(o)  (1841),  4  Moo.,  P.  C.  104.     The  history  of  the  dispute  is  set  out  in  the  earlier 
editions  of  this  book  and  in  the  judgments  referred  to. 
(p)  (1841),  2  Curt,  692. 
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Nichollin  Kemp  v.  Wickes  (q)  that  "the  law  of  the  Church  is  beyond 
all  doubt  that  a  child  baptised  by  a  layman  is  validly  baptised." 
Two  things  only  are  essentially  necessary  :  the  invocation  of 
the  Holy  Trinity  and  the  use  of  water,  verbum  et  elementum, 
and  if  these  essentials  are  complied  with,  baptism,  by  whom- 
soever performed,  sive  per  laicum,  sive  per  clericum,  etiam  per 
paganum  in  casu  necessitatis  (and  a  fortiori  by  a  dissenting 
minister),  and  however  irregular,  is  valid  and  is  not  afterwards 
to  be  repeated. 

As  to  the  right  of  any  minister  to  receive  a  fee  for  baptism, 
a  constitution  quoted  by  Lyndwood  provides  that  "  we  do 
firmly  enjoin  that  no  sacrament  of  the  Church  shall  be  denied 
to  any  one  upon  account  of  any  sum  of  money,  because,  if 
anything  hath  been  accustomed  to  be  given  by  pious  devotion 
of  the  faithful,  we  will  that  justice  be  done  thereupon  to  the 
churches  by  the  ordinary  of  the  place  afterwards  "  (r). 

And  even  where  fees  had  been  used  to  be  paid  by  custom  or 
prescription  (s),  it  is  not  easy  to  see  in  what  manner  the  pay- 
ment of  them  could  be  enforced  ;  it  is  certain  that  baptism 
could  not  be  withheld,  if  they  were  refused  ;  for  the  injunctions 
of  the  68th  and  69th  Canons  above  mentioned  are  positive  that 
there  shall  be  no  refusal  or  delay  by  ministers  in  christening,  if 
the  circumstances  there  mentioned  are  complied  with  ;  and 
the  payment  of  fees  for  performing  the  service  does  not  appear 
to  have  been  contemplated.  The  question  was  finally  settled 
by  the  Act  35  &  36  Viet.  c.  36,  which,  after  reciting  that  doubts 
have  been  entertained  whether  in  certain  churches  and  chapels 
under  the  authority  of  certain  local  Acts  of  Parliament  or 
custom  fees  may  not  now  be  demanded  for  the  administration 
of  the  sacrament  of  baptism  or  for  the  due  registration  of  such 
administration  and  the  expediency  of  removing  such  doubt, 
enacts  that  from  and  after  July  18th,  1872,  it  shall  not  be  lawful 
for  the  minister,  clerk  in  orders,  parish  clerk,  vestry  clerk, 
warden,  or  any  other  person  to  demand  any  fee  or  reward  for 
the  celebration  of  the  sacrament  of  baptism  or  for  the  registry 
thereof  (t). 

When  the  minister  has  baptised  the  child,  he  has  a  further 
duty  to  perform  in  making  an  entry  thereof  in  the  parish 
register,  which  is  a  book  in  which  formerly  all  christenings, 
marriages,  and  burials  were  recorded,  and  the  use  of  which  is 
enforced  both  by  the  canon  law  (u)  and  by  statute. 

The  parish  register  is  said  to  owe  its  origin  to  the  Lord 
Vicegerent  Cromwell ;  and  the  canon  is  said  to  be  only  a 
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(q)  (1809),  3  Phill.  264,  q.v. 

(r)  Lyndw.  278  ;  1  Burn  E.  L.  116. 

(s)  Lyndw.  278. 

(t)  It  is  not  clear  whether  the  Act  as  a  whole  read  with  the  preamble  would  be 
held  to  forbid  the  demanding  of  fees  for  private  baptism  in  houses,  but,  in  view  of 
the  general  law  of  the  Church,  it  is  not  thought  that  any  such  claim  would  succeed 
even  if  based  upon  custom  or  prescription. 

(u)  Canon  70. 
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reinforcement  of  one  of  his  injunctions  in  the  year  1538, 
which  were  continued  during  the  two  succeeding  Protestant 
reigns. 

It  appears  unnecessary  to  mention  the  somewhat  minute 
directions  of  the  canon  in  this  respect ;  since  the  keeping  of 
parochial  registries  of  baptism  and  also  of  burial  (x)  is,  so  far 
as  regards  the  duties  of  clergymen  in  that  respect,  regulated  by 
the  statute  52  Geo.  III.  c.  146,  whereby  it  is  enacted  that 
registers  of  public  and  private  baptisms,  marriages  (y),  and 
burials  solemnised  according  to  the  rites  of  our  Church,  shall 
be  made  and  kept  by  the  rector,  or  other  the  officiating  minister, 
of  every  parish  or  chapelry,  on  books  of  parchment  or  durable 
paper,  to  be  provided  by  the  King's  printer  at  the  expense  of 
the  parishes  ;  and  the  particular  form  of  the  book  and  of  the 
manner  of  making  the  entries  are  directed  according  to  a  form 
in  the  schedule  to  the  Act. 

Separate  books,  with  the  forms  appropriate  to  each,  are  to  be 
provided  for  baptisms  (whether  public  or  private)  and  for 
burials  ;  and  every  officiating  minister,  as  soon  as  possible 
after  the  solemnisation  of  every  baptism,  whether  public  or 
private,  and  after  every  burial,  shall  record  in  the  proper 
register-book  for  that  purpose  the  several  particulars  pointed 
out  to  be  inserted  by  the  form  of  the  book,  and  shall  sign  the 
same  ;  and  unless  he  is  prevented  by  sickness  or  unavoidable 
impediment,  this  is  in  no  case  to  be  delayed  later  than  seven 
days  after  the  ceremony  has  taken  place  (z). 

If  the  ceremony  of  baptism  or  burial  is  performed  elsewhere 
than  in  the  parish  church  or  chapel,  having  its  own  registry, 
and  by  a  person  who  is  not  the  officiating  minister  of  the  parish, 
then  the  minister  performing  the  ceremony  must,  on  the  same 
or  the  next  day,  transmit  to  the  minister  of  the  parish  a  certifi- 
cate in  a  prescribed  form  ;  and  the  minister  of  the  parish  is 
thereupon  to  enter  such  baptism  in  the  register  according  to 
the  certificate,  adding  the  words,  "  according  to  the  certificate 

of  the  Rev.  A.  B.,  transmitted  to  me  on  the  clay  of 

"  (a).  This  last-mentioned  section  is  important  to  be 

observed  in  the  case  of  private  baptisms. 

The  register-book  is  to  be  deemed  the  property  of  the  parish 
(so  that  in  legal  proceedings  it  would  be  properly  termed  the 
property  of  the  churchwardens)  ;  the  custody  of  it  is  to  be  in 
the  rector  or  other  officiating  minister,  by  whom  it  is  to  be  kept 
in  an  iron  chest,  provided  by  the  parish,  either  in  his  own 
house,  if  he  resides  in  the  parish,  or  in  the  church  (b)  ;  and  the 
book  is  to  be  taken  from  the  chest  only  for  the  purpose  of  making 


(x)  Several  of  the  provisions  relating  to  registering  burials  have  been  mentioned 
in  this  place  for  the  sake  of  avoiding  repetition. 

(y)  Repealed  as  to  marriages  by  6  &  7  Will.  4,  c.  86  ;  see  post,"  Marriages." 
(z)  52  Geo.  3,  c.  146,  s.  3. 

(a)  Sect.  4. 

(b)  The  Local  Government  Act,  1894  (56  &  57  Viet.  c.  73),  s.  17  (8),  enacts  that 
the  custody  of  these   registers  shall   remain  as   provided   by  the  existing  law 
unaffected  by  that  Act. 
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entries,  being  produced  when  necessary  in  evidence,  or  for  some 
of  the  purposes  mentioned  in  the  Act  (c). 

At  the  expiration  of  two  months  after  every  year,  copies  of 
the  entries  in  the  preceding  year  are  to  be  made  by  the  officiating 
minister  or  persons  under  his  direction,  on  parchment,  to  be 
provided  by  the  parish,  and  the  contents  to  be  verified  by  the 
minister  according  to  a  prescribed  form  ;  and  the  declaration 
in  such  form  is  to  be  written  on  the  copy,  without  any  stamp, 
immediately  after  the  last  entry,  and  the  signature  to  be 
attested  by  one  at  least  of  the  church  or  chapel  wardens  (d). 
These  copies,  thus  verified  and  attested,  are  to  be  transmitted 
by  post  to  the  registrar  of  the  diocese,  on  or  before  the  1st  of 
June  in  every  year  ;  and  the  registrar  of  every  diocese,  on  or 
before  the  1st  of  July,  is  to  report  to  the  bishop  whether  such 
copies  have  been  sent  to  him,  and  if  not,  specially  to  state  the 
default  (e). 

If  the  minister  neglect  to  verify  or  sign  such  copies  and  such 
declaration,  so  that  the  churchwardens  are  not  able  to  transmit 
them,  they  shall,  within  the  time  required  for  the  transmission 
thereof,  certify  such  default  to  the  registrar,  who  shall  specially 
state  the  same  in  his  report  to  the  bishop  (/).  In  the  cases  of 
baptisms  or  burials  in  extra-parochial  places,  where  there  is  no 
church  or  chapel,  the  officiating  minister,  within  one  month 
afterwards,  is  to  deliver  to  the  rector,  &c.,  of  the  parish  imme- 
diately adjoining,  as  the  ordinary  shall  direct,  a  memorandum 
thereof,  signed  by  the  parent  of  the  child  baptised  ;  or  a 
memorandum  of  the  burial,  signed  by  the  persons  employed 
about  the  same,  together  with  two  of  the  persons  attending  the 
same,  as  the  nature  of  the  case  may  require  ;  every  such 
memorandum  to  contain  such  particulars  as  are  by  the  Act 
required  ;  and  such  memorandum  shall  be  entered  by  the 
rector,  &c.,  to  whom  it  is  so  given,  in  the  register  of  his  parish, 
and  form  a  part  thereof  (g). 

The  statute  which  we  have  thus  far  analysed  contains  several 
further  directions  as  to  registration,  but  it  will  not  be  necessary 
to  mention  them  here,  as  they  do  not  in  any  way  affect  our 
present  subject,  viz.,  the  duties  of  a  minister  in  the  office  of 
baptism. 

The  Act  (h)  passed  for  the  civil  registration  of  births,  deaths 
and  marriages,  expressly  provides  that  nothing  therein  con- 
tained shall  affect  the  registration  of  baptisms  or  burials  as 
now  by  law  established  ;  so  that  whatever  any  parishioner, 
incumbent  or  curate,  had  respectively  a  right  to  insist  upon 
with  regard  to  the  registration  of  baptisms,  may  be  equally 
insisted  on  by  either  party  now  (i).  All  the  directions  therefore 

(c)  52  Geo.  3,  c.  146,  s.  5. 

(d)  Sect.  6. 

(e)  Sect.  7. 
(/)  Sect.  9. 
(g)  Sect.  10. 

(h)  6  &  7  Will.  4,  c.  86,  s.  49. 
(i)  Rogers  E.  L.  771,  772. 
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contained  in  the  statute  before  explained  remain  in  full 
force. 

The  following  additional  directions  are  contained  in  subse- 
quent Acts. 

When  the  birth  of  any  child  has  been  registered,  and  the  name, 
if  any,  by  which  it  was  registered  is  altered,  or  if  it  was  regis- 
tered without  a  name,  when  a  name  is  given  to  it,  the  parent 
or  guardian  of  such  child,  or  other  person  procuring  such  name 
to  be  altered  or  given,  may,  within  twelve  months  next  after 
the  registration  of  birth,  deliver  to  the  registrar  or  superin- 
tendent registrar  such  certificate  as  hereinafter  mentioned,  and 
the  registrar  or  superintendent  registrar  upon  the  receipt  of 
that  certificate,  and  on  payment  of  the  appointed  fee,  shall, 
without  any  erasure  of  the  original  entry,  forthwith  enter  in 
the  register  book  the  name  mentioned  in  the  certificate  as 
having  been  given  to  the  child,  and  having  stated  upon  the 
certificate  the  fact  of  such  entry  having  been  made,  shall 
forthwith  send  the  certificate  to  the  Registrar-General,  together 
with  a  certified  copy  of  the  entry  of  the  birth  with  the  name  so 
added. 

The  certificate  is  to  be  in  the  form  given  in  the  first  schedule 
to  the  Act,  or  as  near  thereto  as  circumstances  admit,  and  shall 
be  signed  by  the  minister  or  person  who  performed  the  rite  of 
baptism  upon  which  the  name  was  given  or  altered,  or  if  the 
child  is  not  baptised,  shall  be  signed  by  the  father,  mother,  or 
guardian  of  the  child  or  other  person  procuring  the  name  of  the 
child  to  be  given  or  altered. 

Every  minister  or  person  who  performs  the  rite  of  baptism 
shall  deliver  the  certificate  required  by  this  section  on  demand 
on  payment  of  a  fee  not  exceeding  one  shilling  (k). 

Every  rector,  &c.,  and  every  registrar,  &c.,  who  shall  have 
the  keeping  for  the  time  being  of  any  register-book,  shall  at  all 
reasonable  times  allow  searches  to  be  made,  and  shall  give  a 
copy,  certified  under  his  hand,  of  any  entry  or  entries  in  the 
same,  upon  payment  of  a  fee  of  Is.  for  every  search,  extending 
over  a  period  of  not  more  than  one  year,  and  6d.  additional  for 
every  additional  year,  and  2s.  6d.  for  every  single  certificate  (I). 

All  persons  wilfully  making  or  causing  to  be  made  any  false 
statements  as  to  any  of  the  particulars  required  to  be  inserted 
are  to  be  deemed  guilty  of  perjury  (m)  ;  and  all  persons  destroy- 
ing, injuring,  forging,  or  falsifying  registers  or  certified  copies, 
or  making  false  entries  in  copies  of  registers  directed  to  be  sent 
to  any  registrar,  or  destroying  or  concealing  copies  of  registers, 
are  to  be  deemed  guilty  of  felony  (ri). 

Any  person  having  the  custody  of  any  register-book,  or 
certified  copy  thereof,  or  any  part  thereof,  who  shall  carelessly 
lose  or  injure  the  same,  or  carelessly  allow  the  same  to  be 


(k)  37  &  38  Viet.  c.  88,  s.  8. 

(/)  6  &  7  Will.  4,  c.  86,  s.  35. 

(m)  Sect.   41. 

(ri)  Forgery  Act,  1861  (24  &  25  Viet.  c. 


),  ss.  36,  37. 
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injured  while  in  his  keeping,  shall  forfeit  a  sum  not  exceeding 
SOL  (o). 

The  Non-parochial  Registers  Act,  1840  (p),  makes  provision 
with  reference  to  the  custody,  admissibility  as  evidence,  injury, 
and  forgery  of  non-parochial  registers  of  births,  baptisms, 
deaths,  burials  and  marriages. 

(o)  6  &  7  Will.  4,  c.  86,  s.  42.     The  repeal  of  this  section  by  37  &  38  Viet.  c.  88» 
s.  54,  does  not  extend  to  registers  of  baptism. 
(p)  3  &  4  Viet.  c.  92. 
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CHAPTEE  III. 

OF    THE    ADMINISTRATION    OF    THE    LORD'S    SUPPER. 

THE  ecclesiastical  authorities  of  earlier  times  were  duly 
solicitous  to  have  the  sacred  rite  of  the  Lord's  Supper  adminis- 
tered frequently,  and  to  as  large  a  number  of  communicants  as 
could  be  obtained,  without  admitting  those  who  were  unfitted 
to  be  received  by  crimes  of  a  heinous  nature,  notorious  evil 
living,  oppression  of  their  neighbours,  or  reciprocally  cherished 
malice  or  hatred.  To  attain  which  purposes  the  following  are 
the  directions  of  the  rubric  (a)  : — 

First,  as  to  the  number  of  communicants.  "  There  shall  be 
no  celebration  of  the  Lord's  Supper,  except  there  be  a  convenient 
number  to  communicate  with  the  priest,  according  to  his  dis- 
cretion. And  if  there  be  not  above  twenty  persons  in  the  parish 
of  discretion  to  receive  the  communion,  yet  there  shall  be  no 
communion  except  four  (or  three  at  the  least)  communicate 
with  the  priest."  Where  it  was  proved  that  the  incumbent  of 
a  parish  church  had,  at  the  celebration  of  the  Holy  Communion, 
consecrated  and  received  the  elements  when  only  one  person 
communicated  with  him,  and  that  this  had  taken  place  on 
several  previous  occasions  during  his  incumbency,  and  that  no 
steps  had  been  taken  to  prevent  its  recurrence,  the  incumbent 
was  admonished  to  obey  the  rubric.  In  the  course  of  his 
judgment,  Lord  Penzance  considers  the  question  whether  the 
incumbent  had  reasonable  ground  to  believe,  or  did  in  fact 
believe,  that  there  would  be  a  sufficient  number  of  communi- 
cants. "  It  is  impossible,  I  think,  to  read  his  own  evidence  on 
this  head  and  not  perceive  that  he  entered  upon  the  celebration 
of  the  Holy  Sacrament  on  that  day  without,  as  he  states  it 
himself  on  re-examination,  *  any  positive  expectation  one  way 
or  the  other.'  It  is  true  that  there  were  many  present  as  to 
whom  he  did  not  know  that  they  might  not  communicate,  and 
as  to  some,  he  says  he  thought  they  might,  but  he  had  no  belief 
they  would.  Whatever  may  be  said  as  to  whether  reasonable 
grounds  for  believing  that  the  proper  number  would  communi- 
cate existed  or  not,  it  is  clear,  I  think,  that  the  incumbent  must 
establish  that  he  did  in  fact  believe  that  they  would  do  so 
before  he  could  possibly  be  in  a  position  to  set  up  any  exculpa- 
tion based  on  the  imperfect  state  of  his  own  knowledge  "  (6). 

(a)  Rubric  at  the  end  of  the  Communion  Service.  A  bishop  officiating  as  minister 
is  bound  to  observe  the  directions  in  the  rubrics  :  Head  v.  Bishop  of  Lincoln  (1889), 
14  P.  D.  148. 

(6)  Clifton  v.  Ridsdale  (1876),  1  P.  D.  316,  349 ;  see  also  Parnell  v.  Roughton 
(1874),  L.  R.,  6  P.  C.  46. 
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Secondly,  as  to  the  frequency  of  the  times  at  which  this  rite  When  to  be 
is  to  be  administered.     "  In  cathedral  and  collegiate  churches  administered. 
and  colleges,  where  there  are  many  priests  and  deacons,  they 
shall  all  receive  the  communion  with  the  priest  every  Sunday 
at  the  least,  except  they  have  reasonable  cause  to  the  contrary. 
.  .  .  And  note  that  every  parishioner  shall  communicate  at 
least  three  times  in  the  year,  of  which  Easter  to  be  one  "  (c). 

The  rubric  at  the  end  of  the  Order  of  Confirmation  lays  down  Confirmation 
"  that  none  shall  be  admitted  to  the  Holy  Communion  until  a  condition 
such  time  as  he  be  confirmed,  or  be  ready  and  desirous  to  be  Precedent- 
confirmed  "  (d),  and  the  effect  of  this  rubric  is  to  prevent  any 
one  from  claiming  as  of  right  to  partake  of  the  communion  in 
the  Church  of    England  unless  he  has  been  confirmed  or  is 
ready  and  desirous  to  be  confirmed  (e). 

Subject  to  this,  the  right  of  a  parishioner  to  partake  of  Holy  Right  to 
Communion    (though    probably    independent    of    statute  (/)*)  partake. 
depends  primarily  upon  statute  1  Edw.  VI.  c.  1,  under  which 
the  incumbent  of  a  parish  may  not  without  lawful  cause  deny 
the  Holy  Communion  to  any  parishioner  who  would  devoutly 
and  humbly  desire  it  (g). 

The  question  as  to  what  is  lawful  cause  depends  upon  the  Causes  for 
wording  of  the  rubric  (h)  (which  has  statutable  sanction  under  repulsion. 
that  Act)  by  which  the  incumbent  may  repel  any  person  who 
is  "an  open  and  notorious  evil  liver  or  has  done  any  wrong  to 
his  neighbours  by  word  or  deed  so  that  the  congregation  be 
thereby  offended,  ...  or  those  betwixt  whom  he  perceive th 
malice  and  hatred  to  reign  "  (i),  unless  he  has  truly  repented. 
The  canons  of  1603  (k)  go  more  fully  into  the  causes,  but  as 
they  do  not  of  their  own  force  ordinarily  bind  the  laity  (though 
binding  the  clergy  re  ecclesiastica),  it  is  unnecessary  to  go  into 
them  in  detail.  The  right  of  the  incumbent  to  repel  was 
discussed  learnedly  and  at  length  in  Jenkins  v.  Cook  (I)  and 
Thompson  v.  Dibdin  (m).  In  the  latter  case  it  was  decided  that 
lay  members  of  the  Church  of  England  who  have  been  baptised 
and  confirmed,  and  between  whom  a  marriage  legalised  by  the 
Deceased  Wife's  Sister's  Marriage  Act,  1907,  has  been  solem- 
nised, are  not  either  by  reason  of  such  marriage  or  by  their 

(c)  Rubric.     The  ancient  canon  law  specified  Easter,  Whitsuntide  and  Christmas 
for  lay  parishioners,  but  in  the  cases  of  cathedral  and  collegiate  churches  and 
colleges  only  stipulated  a  minimum  of  four  attendances  :  Canon  23. 

(d)  Cf.  the  rubric  at  the  end  of  the  Ministration  of  Baptism  to  such  as  are  of 
Riper  Years. 

(e)  In  re  Perry  Almshouses,  [1898]  1  Ch.  391,  per  Stirling,  J.  at  p.  400. 
(/)  Jenkins  v.  Cook  (1876),  1  P.  D.  80,  at  p.  99. 

(g)  S.  C. ;  Thompson  v.  Dibdin,  [1912]  A.  C.  533. 

(h)  At  beginning  of  Communion  Service. 

(i)  Rubric. 

(k)  Canons  26,  27  and  109.  The  canon  law  may  perhaps  still  be  a  guide  to  what 
is  said  only  generally  in  the  rubric,  but  it  is  doubtful  whether  the  canons  could  of 
their  own  authority  prescribe  "  causes  "  which  would  be  lawful  within  the  meaning 
of  the  Act ;  see  Jenkins  v.  Cook,  supra. 

(I)  Supra. 

(m)  Sub  nom.  Banister  v.  Thompson,  [1908]  P.  362  ;  E.  v.  Dibdin,  [1910]  P.  57  ; 
Thompson  v.  Dibdin,  [1912]  A.  C.  533. 
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afterwards  living  together  as  husband  and  wife,  "  open  and 
notorious  evil  livers."  The  reason  for  repulsion  must  be 
brought  before  the  court  (ri). 

All  the  above-quoted  cases  arose  in  the  ecclesiastical  courts 
under  the  Church  Discipline  Act,  1840,  under  which  Act, 
undoubtedly,  proceedings  will  lie  (o). 

The  causes  for  repulsion  are  so  general,  and  appear  to  depend 
so  largely  upon  the  judgment  and  opinion  of  the  minister,  that 
it  has  been  doubted  whether  an  action  would  lie  in  the  civil 
courts  against  him.  In  Comyn's  Digest  (p)  it  is  said  that  an 
action  on  the  case  does  not  lie  for  refusing  to  administer  the 
Sacrament ;  but  the  case  referred  to  as  an  authority  (q)  is  one 
in  which  no  express  decision  was  given  on  the  point,  as  the 
declaration  was  held  bad,  and  the  main  question  was  therefore 
not  decided.  It  has  recently  been  stated  obiter  that  it  is  a  right 
which  would  support  an  action  on  the  case  at  common  law  (r), 
but  the,  difficulty  of  drawing  the  pleadings  would  be  consider- 
able ;  the  refusal  must  probably  have  been  malicious  ;  and  even 
then  the  success  of  such  an  action  would  appear  doubtful  (s). 

The  rubric  deals,  thirdly,  with  giving  notice  : — 

"  The  minister  shall  always  give  warning  for  the  celebration 
of  the  Holy  Communion  upon  the  Sunday  or  some  holy  day 
immediately  preceding  "  ;  and  "  so  many  as  intend  to  be 
partakers  of  the  Holy  Communion  shall  signify  their  names  to 
the  curate  at  least  some  time  the  day  before  "  (t). 

In  all  churches,  convenient  and  decent  communion  tables 
being  provided,  they  must  be  kept  in  a  seemly  condition, 
covered,  in  time  of  divine  service,  with  a  carpet  of  silk,  or  other 
decent  stuff  ;  and,  at  the  time  of  ministration,  they  should  be 
covered  with  a  fair  linen  cloth  (u). 

It  is  the  duty  of  the  churchwardens  to  provide  a  sufficient 
quantity  of  fine  white  bread  and  of  good  wholesome  wine  with 
the  advice  of  the  minister  (x). 

The  rubric  (y)  provides  that,  "  to  take  away  all  occasion  of 
dissension  and  superstition  which  any  person  hath  or  might 
have  concerning  the  bread  and  wine,  it  shall  suffice  that  the 
bread  be  such  as  is  usual  to  be  eaten,  but  the  best  and  purest 
wheat  bread  that  conveniently  may  be  gotten."  "  To  '  suffice  ' 

(n)  Swayne  v.  Benson  (1889),  6  T.  L.  R.  7,  where  the  incumbent  did  not  appear  or 
give  reasons,  though  he  published  an  explanation  accusing  the  promoter  of  schism. 

(o)  See  Jenkins  v.  Cook,  supra. 

(p)  Action  on  the  Case,  B.  1. 

(q)  Clovell  v.  Cardinall  (1662),  1  Sid.  34  ;  cf.  2  Burn  E.  L.  425. 

(r)  E.  v.  Dibdin,  [1910]  P.  57,  at  p.  107,  per  Cozens-Hardy,  M.R.,  quoting  Harris 
v.  Hicks  (1693),  2  Salk.  548,  but  the  authority  for  the  dictum  would  appear  to  be 
Henley  v.  Burstow  (1665),  1  Keb.  947,  referring  to  the  Act  1  Eliz.  c.  2. 

(s)  See  Lord  Denman's  judgment  in  Davis  v.  Black  (1841),  1  Q.  B.  900;  and  cf. 
the  case  of  refusal  to  marry,  post,  p.  610. 

(t)  This  is  not  nowadays  enforced  in  practice. 

(u)  Canon  82.  As  to  the  provision  of  a  communion  table  and  articles  closely 
associated  therewith  and  the  vestments  to  be  worn,  see  ante,  p.  399. 

(a;)  Canon  20  ;  and  see  Franklyn  v.  St.  Cross  (Master  and  Brethren)  (1721), 
Bunb.  78. 

(y)  At  end  of  Communion  Service. 
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the  bread  must  be  as  here  described.  What  is  substantially 
different  will  not  '  suffice  '  "  (z).  Thus  the  use  of  wafers  or 
wafer  bread  is  undoubtedly  unlawful  as  regards  composition, 
and,  semble,  also  as  regards  shape  (a). 

The  mixing  of  wine  with  water  in  and  as  part  of  the  com-  Wine, 
munion  service  is  against  the  law  of  the  Church  (b),  but  the  use 
of  a  cup  mixed  beforehand  does  not  constitute  an  ecclesiastical 
offence  (c).     The  use  of  water  only  even  in  an  emergency  or  by 
mistake  is  a  breach  of  the  law  (d). 

"  And  if  any  of  the  bread  and  wine  remain  unconsecrated, 
the  curate  shall  have  it  to  his  own  use  ;  but  if  any  remain  of 
that  which  was  consecrated,  it  shall  not  be  carried  out  of  the 
church,  but  the  priest  and  such  other  of  the  communicants  as 
he  shall  then  call  unto  him  shall,  immediately  after  the 
blessing,  reverently  eat  and  drink  the  same  "  (e).  The  pouring  Ablutions. 
of  water  and  wine  into  the  paten  and  chalice,  and  drinking  the 
said  water  and  wine,  is  not  by  itself  a  ceremony,  and  is  not 
unlawful  when  done  after  the  benediction  and  not  as  part  of 
the  service  (/). 

The  statute  of  Edward  VI.  provides  specifically  for  the 
administration  in  both  kinds,  save  in  cases  of  necessity. 

The  principal  provisions  in  the  rubric  with  reference  to  the  Position  of 
position  of  the  celebrant  are  :  "  And  the  priest,  standing  at  the  celebrant- 
north  side  of  the  table,  shall  say  the  Lord's  Prayer  with  the 
collect  following,  the  people  kneeling,"  and  "  when  the  priest, 
standing  before  the  table,  hath  so  ordered  the  bread  and  wine 
that  he  may  with  the  more  readiness  and  decency  break  the 
bread  before  the  people   and  take  the  cup  into  his  hands,  he 
shall  say  the  prayer  of  consecration,  as  followeth." 

The  position  of  the  celebrant  during  the  various  portions  of 
the  service  has  been  discussed  at  length  in  several  judgments 
of  the  Privy  Council  (g).  These  judgments  are  difficult  to 
reconcile,  and  the  Privy  Council  have  pointed  out  that  the  rule 
of  finality  applicable  to  their  decisions  in  relation  to  rights  of 
property  is  not  equally  binding  as  regards  decisions  which 
relate  to  ritual  and  ecclesiastical  practice  and  depend  to  some 
extent  upon  the  accuracy  of  historical  investigation  (h).  The 
effect  of  these  judgments  as  to  the  sense  of  the  rubric  appears 
to  be  that  throughout  the  whole  Communion  Office,  where  no 
contrary  direction  is  given  or  necessarily  implied,  the  position 

(z)  Eidsdale  v.  Clifton  (No.  2)  (1877),  2  P.  D.  276,  at  p.  347. 

(a)  Hebbert  v.  Purchas  (1871),  L.  R.,  3  P.  C.  605,  followed  Clifton  v.  Eidsdale 
(1876),  1  P.  D.  316. 

(b)  Hebbert  v.  Purchas,  supra  ;  Read  v.  Bishop  of  Lincoln,  [1891]  P.  9. 

(c)  Read  v.  Bishop  of  Lincoln,  [1892]  A.  C.  644,  affirming  [1891]  P.  9,  and  dissent- 
ing from  Hebbert  v.  Purchas,  supra,  on  this  point. 

(d)  Beddoe  v.  Hawlces  (1888),  4  T.  L.  R.  315. 

(e)  Rubric. 

(/)  Read  v.  Bishop  of  Lincoln,  supra. 

(g)  Martin  v.  Mackonochie  (No.  1)  (1868),  L.  R.,  2  P.  C.  365  ;  Hebbert  v.  Purchas 
(1871),  L.  R.,  3  P.  C.  605  ;  Ridsdale  v.  Clifton  (1877),  2  P.  D.  276  ;  Read  v.  Bishop  of 
Lincoln,  [1892]  A.  C.  644. 

(h]  Read  v.  Bishop  of  Lincoln,  supra ;  and  see  Gore-Booth  v.  Bishop  of  Man- 
chester, [1920]  2  K.  B.  412,  420. 

o.  37 
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of  the  minister,  looking  to  the  south  and  standing  at  the  side 
of  the  table  which  faces  north,  is  not  only  lawful,  but  is  that 
which  would  under  ordinary  circumstances  enable  the  minister 
with  the  greatest  certainty  and  convenience  to  fulfil  the  require- 
ments of  all  the  rubrics,  save  that  he  is  set  free  for  the  moment 
from  this  general  direction  for  the  special  purpose  of  ordering 
the  elements  (i).  But  it  has  been  decided  that  it  does  not 
constitute  an  ecclesiastical  offence — (1)  to  stand  at  the  north 
end  of  the  west  side  of  the  communion  table  during  the  whole  of 
that  part  of  the  service  which  intervenes  between  its  commence- 
ment and  the  ordering  of  the  bread  and  wine  (k)  ;  (2)  to  stand 
on  the  west  side  of  the  communion  table  facing  east,  provided 
that  he  so  stands  that  he  may  in  good  faith  enable  the  com- 
municants present  or  the  bulk  of  them,  being  properly  placed, 
to  see,  if  they  wish  it,  the  breaking  of  the  bread  and  the  per- 
formance of  the  other  manual  acts  (/). 

The  following  appear,  according  to  the  decisions,  to  be  illegal 
as  being  ceremonial  acts  :  kneeling  during  the  prayer  of 
consecration  (m)  ;  elevation  of  the  paten  and  cup  or  the  alms 
dish  and  the  removal  of  the  latter  from  the  communion 
table  (n)  ;  making  the  sign  of  the  cross  at  various  points  of  the 
service  (o)  ;  bowing  to  the  crucifix  (p)  ;  kissing  the  gospel  book 
or  service  book  (q)  ;  the  ceremonial  use  of  incense  and  holy 
water  (r)  ;  distribution  of  ashes  on  Ash  Wednesday  (s)  ;  cere- 
monial processions  (t)  ;  sanctus  bell  (u). 

The  singing  of  the  Agnus  Dei  as  a  hymn  before  and  during  the 
reception  of  the  elements  has  been  held  not  to  be  illegal  (x). 

The  question  of  provision  of  a  second  communion  table,  of 
vestments,  and  of  the  use  of  candles  has  been  dealt  with 
supra  (y). 

(i)  Hebbertv.  Purchas  (1871),  L.  R.,  3  P.  C.  605,  at  p.  659  et  seq. ;  Ridsdale  v. 
Clifton  (No.  2)  (1877),  2  P.  D.  276,  at  p.  341. 

(k)  Head  v.  Bishop  of  Lincoln,  supra. 

(I)  Ridsdale  v.  Clifton,  supra,  at  p.  343  ;  Read  v.  Bishop  of  Lincoln,  [1891]  P.  9, 
at  p.  63  ;  but  see  Hebbert  v.  Purchas,  supra. 

(m)  Martin  v.  Mackonochie  (No.  1)  (1868),  L.  R.,  2  P.  C.  365  ;  Clifton  v.  Rids- 
dale (1876),  1  P.  D.  316. 

(n)  Martin  v.  Mackonochie  (No.  1)  (1867),  L.  R.,  2  A.  &  E.  116  ;  Elphinstone  v. 
Purchas  (1870),  L.  R.,  3  A.  &  E.  66 ;  and  see  rubric  :  "  The  priest  shall  humbly 
present  and  place  the  alms  basin  upon  the  holy  table." 

(o)  Martin  v.  Mackonochie  (No.  2)  (1874),  L.  R.,  4  A.  &  E.  279  ;  Elphinstone  v. 
Purchas  (1870),  L.  R.,  3  A.  &  E.  66  ;  Read  v.  Bishop  of  Lincoln,  [1891]  P.  9. 

(p)  Elphinstone  v.  Purchas,  supra. 

(g)  Matin  v.  Mackonochie  (No.  2)  (1874),  L.  R.,  4  A.  &  E.  279 ;  Elphinstone  v, 
Purchas,  supra. 

(r)  Martin  v.  Mackonochie  (No.  1)  (1867),  L.  R.,  2  A.  &  E.  116  ;  Sumner  v.  Wix 
(1870),  L.  R.,  3  A.  &  E.  58  ;  Elphinstone  v.  Purchas,  supra  ;  Gore-Booth  v.  Bishop  of 
Manchester,  [1920]  2  K.  B.  412.  The  fumigatory  use  of  incense  outside  public 
worship  to  sweeten  the  church  may  be  permissible  :  Opinion  of  the  Archbishops, 
Lambeth,  1899. 

(s)  Elphinstone  v.  Purchas,  supra. 

(t)  Elphinstone  v.  Purchas,  supra;  Martin  v.  Mackonochie  (No.  2)  (1874),  L.  R., 
4  A.  &  E.  279  ;  Clifton  v.  Ridsdale,  supra. 

(u)  Vide  ante,  p.  404. 

(x)  Read  v.  Bishop  of  Lincoln,  [1891]  P.  9,  [1892]  A.  C.  644,  in  effect  overruling 
Elphinstone  v.  Purchas,  supra,  and  Martin  v.  Mackonochie  (No.  2)  (1874),  L.  R., 
4  A.  &  E.  279,  on  this  point. 

(y)  See  pp  401-404,  supra. 
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The  reservation  of  the  sacrament  and  ceremonies  connected 
therewith  (e.g.,  the  service  of  Benediction)  are  unlawful  (z). 

No  minister  is  to  administer  the  Holy  Communion  in  any 
private  house,  except  it  be  in  times  of  necessity,  when  any  being 
either  so  impotent  as  he  cannot  go  to  the  church,  or  very 
dangerously  sick,  are  desirous  to  be  partakers  of  the  Holy 
Sacrament,  upon  pain  of  suspension  for  the  first  offence,  and 
excommunication  for  the  second.  Provided  that  houses  are 
here  reputed  for  private  houses,  wherein  are  no  chapels  dedicated 
and  allowed  by  the  ecclesiastical  laws  of  this  realm.  And 
provided  also,  under  the  pains  before  expressed,  that  no 
chaplains  do  administer  the  Communion  in  any  other  places 
but  in  the  chapels  of  the  said  houses  ;  and  that  also  they  do 
the  same  very  seldom  upon  Sundays  and  holy  days ;  so  that 
both  the  lords  and  masters  of  the  said  houses,  and  their  families, 
shall  at  other  times  resort  to  their  own  parish  churches,  and 
there  receive  the  Holy  Communion  at  the  least  once  every 
year  (a). 

An  exception  is  thus  made  in  the  case  of  persons  who  are 
unable  to  come  to  church,  or  dangerously  ill ;  and  so  by  the 
rubric  it  is  directed  that  "  if  the  sick  person  be  not  able  to  come 
to  the  church,  and  yet  is  desirous  to  receive  the  communion  in 
his  house,  then  he  must  give  timely  notice  to  the  curate, 
signifying  also  how  many  there  are  to  communicate  with  him 
(which  shall  be  three  or  two  at  the  least),  and  having  a  con- 
venient place  in  the  sick  man's  house,  with  all  things  necessary 
so  prepared,  that  the  curate  may  reverently  minister,  he  shall 
there  celebrate  the  Holy  Communion."  It  appears  therefore 
that  there  can  be  no  case  of  urgency  or  necessity  which  would 
authorise  the  minister  to  administer  the  Sacrament  to  one 
person  only  (aa). 

By  the  canon  law  when  any  person  is  dangerously  sick  in  any 
parish,  the  minister  or  curate,  having  knowledge  thereof,  shall 
resort  unto  him  or  her  (if  the  disease  be  not  known  or  probably 
suspected  to  be  infectious),  to  instruct  and  comfort  them  in  their 
distress,  according  to  the  order  of  the  communion  book  if  he  be 
no  preacher,  or  if  he  be  a  preacher  then  as  he  shall  think  most 
needful  and  convenient  (b). 

The  office  of  visitation  for  the  sick,  and  the  duties  of  a  minister 
in  relation  thereto,  are  sufficiently  prescribed  by  the  rubric  and 
by  the  Book  of  Common  Prayer  ;  it  must  not  therefore  be 
forgotten  that  ministers  neglecting  this  duty  are  committing  a 
breach  of  the  canon  and  statute  law. 
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(z)  Bishop  of  Oxford  v.  Henly,  [1907]  P.  88,  [1909]  P.  319;  Gore-Booth  v.  Bishop 
of  Manchester,  [1920]  2  K.  B.  412;  and  of  a  case  reported  in  The  Times,  March 
24th,  1920. 

(a)  Canon  71. 

(aa)  There  is  one  exception,  in  times  of  contagious  diseases,  upon  special 
request  of  the  diseased  when  no  others  can  be  got  to  communicate  with  him : 
Rubric  at  end  of  Communion  of  the  Sick. 

(b)  Canon  76. 
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The  rubric  also  enjoins  the  collection  of  the  alms  for  the  poor 
and  other  oblations  of  the  people  by  the  deacons,  church- 
wardens, or  other  fit  persons  appointed  for  that  purpose  (c)r 
during  the  reading  of  the  offertory  sentences,  who  are  to  bring 
them  to  the  minister  (d)  ;  after  the  divine  service  ended,  the 
money  given  at  the  offertory  is  to  be  disposed  of  to  such  pious 
and  charitable  uses  as  the  minister  and  churchwardens  shall 
think  fit,  or,  in  case  of  their  disagreement,  as  the  ordinary  shall 
appoint  (dd). 

There  would  appear  from  the  directions  of  the  rubric,  and  also 
from  the  sentences  to  be  read  at  such  times,  to  be  two  purposes 
for  which  such  collections  are  to  be  made,  viz.,  alms  for  the  poor 
and  oblations,  which  latter  word  is  commonly  used  to  denote 
what  is  given  to  the  minister  (e).  But  in  Ayliffe's  Parergon  (/) 
it  is  said  that  the  oblations  made  at  the  communion  were  at 
the  Reformation  changed  into  alms  of  charity  for  the  poor 
parishioners.  And  practically  there  would  appear  almost 
insuperable  difficulties  if  any  other  course  were  to  be  adopted, 
for  a  question  would  arise  in  every  parish  as  to  the  proportion  in 
which  the  money  should  be  divided,  if  to  be  applied  to  the  two 
purposes  :  the  amount  of  the  revenues  of  each  clergyman 
would  be  rendered  uncertain  ;  and  parties  might  be  unwilling 
to  contribute  towards  increasing  the  salary  of  the  minister  who 
might  otherwise  wish  to  give  to  the  poor.  It  is  probable,  more- 
over, that  the  sentences  of  the  offertory  which  would  appear 
to  sanction  the  oblations  to  the  minister  are  only  retained 
there  from  the  older  prayer  books  before  the  change  spoken  of 
by  Ayliffe  was  introduced.  The  law  on  this  subject  must  be 
considered  as  still  unsettled  (g)  :  but  the  circumstance  that  no 
cases  are  to  be  found  upon  the  many  subjects  of  dispute,  which 
would  appear  inevitable  if  the  two  purposes  are  to  be  deemed 
proper,  will  serve  to  show  what  has  hitherto  been  the  generally 
established  custom  in  this  respect. 

The  rubric  speaks  of  the  money  collected  as  to  be  disposed  of 
after  divine  service  ended.  And  it  appears  evident  that  an  imme- 
diate disposal  of  it  is  contemplated  by  the  rubric,  unless  there 
should  be  any  disagreement  between  the  minister  and  church- 
wardens. The  practice  however  appears  to  have  become 
obsolete. 

The  custody  of  the  money,  pending  disposal,  is  in  the  church- 
wardens jointly,  and  this  is  also  true  of  collections  for  ordinary 
church  expenses  made  at  the  morning  and  evening  services  in 
parish  churches  (d),  but  the  incumbent  may  ordain  a  collection 
at  these  services  for  other  charities  with  which  the  church- 


(c)  This  is  not  a  duty  of  the  minister  :  Cope  v.  Barber  (1872),  L.  R.,  7  C.  P.  393. 

(d)  Howellv.  Holdroyd,  [1897]  P.  198. 

(dd)  Rubric  at  end  of  Communion  Service. 

(e)  See  ante,  p.  330. 
(/)  P.  394. 

(g)  See  Lord  Stowell's  comments  in  Hutchins  v.  Denziloe  (No.  1)  (1792),  1  Hagg. 
Cons.  170,  on  Sir  Littleton  Powys'  judgment  and  remarks  in  R.  v.  Hendley  and 
others  (1719),  15  Howell,  State  Trials,  col.  1407. 
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wardens  are  not  concerned,  and  he  is  the  rightful  custodian  of 
such  money  (h). 

The  alms  collected  at  the  reading  of  the  offertory  in  pro- 
prietary chapels  are  not  to  be  distributed  by  the  minister  or 
other  officers  of  such  chapels,  but  are  to  be  made  over  to  the 
minister  and  churchwardens  of  the  mother  church  to  be  distri- 
buted by  them.  And  this  was  so  decided  by  Sir  J.  Nicholl,  in 
a  case  where  the  minister  of  the  parish  had  cited  the  minister  of 
such  a  chapel  within  his  parish  to  answer,  among  other  things, 
for  appropriating  the  alms  received  at  the  Lord's  Supper,  in 
defiance  of  an  order  to  pay  them  over.  After  referring  to  the 
directions  of  the  rubric  which  we  have  already  mentioned,  Sir 
J.  Nicholl  observed,  that  those  directions  as  to  the  church- 
wardens, who  are  the  officers  of  the  parish,  and  not  of  the  chapel, 
led  him  to  construe  the  minister  to  mean  the  minister  of  the 
parish  ;  and  that  they  showed  that  the  rubric  intended  that 
the  alms  received  at  the  communion,  as  well  in  private  chapels 
as  in  the  parish  church,  should  be  at  the  disposal  of  the  minister 
of  the  parish  and  the  churchwardens,  and  should  not  belong 
to  the  officiating  minister  nor  to  the  proprietors  of  the  chapel  (i). 

(h)  E.  v.  O'Xeill  (1867),  31  J.  P.  742. 

(i)  Moysey  v.  Hillcoat  (1828),  2  Hagg.  Eccl.  30  ;  cf.  Liddell  v.  Rainsford  (1868), 
38  L.  J.,  Eccl.  15,  where  the  position  in  this  respect  of  an  unconsecrated  chapel 
situated  in  a  district  chapelry  annexed  to  a  chapel  of  ease  is  discussed. 
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CHAPTER  IV. 

OF  MARRIAGE,    AND   THE   DUTIES   OF  A   MINISTER  IN 
RELATION   THERETO. 
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OF  all  the  various  matters  which  are  the  subject  of  the  laws 
of  this  country,  none  perhaps  is  more  important  than  that  of 
marriage  ;  and  this,  whether  we  consider  it  as  the  subject  of 
the  ecclesiastical  or  of  the  common  law.  In  what  manner 
marriage  may  be  contracted  so  as  to  be  valid  is  in  itself  an 
extensive  consideration  ;  but  the  various  consequences  of  that 
contract  upon  property  settled  by  or  upon  the  contracting 
parties,  the  reciprocal  rights  and  duties  of  husband  and  wife, 
the  rights  of  children  of  the  marriage,  and  the  duties  and 
liabilities  of  trustees,  all  these  form  varied  and  extensive 
subjects  of  inquiry.  It  will  be  obvious,  however,  that  for  our 
present  purpose  the  discussion  of  these  matters  is  unnecessary, 
and  we  shall  endeavour,  in  the  present  chapter,  to  confine 
ourselves  to  the  consideration  of  that  branch  of  the  law  which 
treats  of  the  ceremony  of  marriage  and  its  immediate  incidents  ; 
and  to  those  only,  so  far  as  the  clergyman  is  interested  in,  or 
affected  by,  its  provisions. 

Formerly,  marriages  celebrated  per  presbyterum  sacris 
ordinibus  constitution  were  alone  valid  and  complete  as  marriages 
in  this  country,  and  those  only  were  regular  which  were  also 
celebrated  in  facie  ecclesice  (a).  But  before  the  time  of  Pope 
Innocent  III.  there  was  no  solemnisation  of  marriage  in  the 
church  ;  the  man  came  to  the  woman's  house  where  the  woman 
inhabited,  and  led  her  home  to  his  own  house,  which  was  all 
the  ceremony  then  used  (b).  By  the  customs  of  the  Anglo- 
Saxons  the  marriage  ceremony  was  commonly  performed  at  the 
house  of  the  bridegroom,  to  which  the  bride  had  been  previously 
taken  ;  and  there  was  an  interval  in  this  country  during  which 
marriages  were  not  had  in  facie  ecclesice ;  for,  during  the 
usurpation,  they  were  solemnised  before  justices  of  the  peace, 
an  innovation  probably  introduced  for  the  purpose  of  degrading 
the  clergy  (c),  but  it  was  afterwards  considered  necessary  to 
pass  an  Act  of  Parliament  to  confirm  the  validity  of  such 
marriages.  Although,  however,  the  clergyman  might  have 
been  punishable,  it  does  not  appear  that  it  was,  previous  to  the 
first  Marriage  Act  (d),  necessary  to  the  validity  of  a  marriage 
that  it  should  take  place  in  facie  ecclesice,  for  many  marriages 

(a)  Bacon,  Abr.  Marriage,  C.  ;  Haydonv.  Gould  (1710),  1  Salk.  119. 
(6)  Bunting's  Case  (1580),  Moore,  169,  per  Goldingham,  arguendo. 

(c)  Bacon,  Abr.  Marriage,  C.,  note. 

(d)  26  Geo.  2,  c.  33. 
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solemnised  in  Fleet  Prison  or  its  liberties,  or  in  May  Fair,  were, 
before  that  time,  considered  valid  though  irregular  marriages  (e). 
As  no  marriage,  therefore,  could  formerly  have  taken  place 
without  the  intervention  of  a  clergyman,  the  subject  was  of 
more  universal  interest  to  him  than  at  present  ;  for  the  laws 
of  a  neighbouring  country  in  this  matter  have  been  introduced 
here  ;  and  the  intervention  of  a  clergyman  in  marriage  is  now 
at  the  option  of  the  contracting  parties,  and  is  by  no  means 
requisite  by  law  to  complete  the  validity  of  the  contract  (/). 
Similarly,  the  jurisdiction  of  the  ecclesiastical  courts  in  all 
causes,  suits,  and  matters  matrimonial  (e.g.,  divorce,  nullity,  &c.), 
was  transferred  in  1857  (g)  to  the  civil  courts,  except  so  far  as 
relates  to  the  granting  of  marriage  licences  (h). 

Marriage,  therefore,  is  no  longer  necessarily  the  subject  of 
ecclesiastical  cognisance  ;  nor  does  it  necessarily  in  any  manner 
concern  the  ecclesiastical  body,  or  its  individual  members  ;  but 
whenever  the  parties  may  choose  to  contract  marriage  according 
to  the  forms  of  the  Church  of  England,  the  clergyman  is  still 
bound  to  solemnise  it  according  to  prescribed  forms,  and  to 
observe  all  the  laws  relating  to  it  in  the  same  manner  as  if  no 
such  general  licence  to  marry  without  his  intervention  existed  (i). 

In  order  to  constitute  a  valid  marriage,  the  parties  must  be 
able  to  contract,  willing  to  contract,  and  must  actually  con- 
tract (k)  in  the  proper  forms  and  solemnities  required  by  law 
to  be  observed  in  the  mode  which  they  have  chosen  to  adopt. 
In  each  of  these  requisites,  where  the  parties  intend  to  contract 
marriage  according  to  the  forms  of  the  Church  of  England,  the 
clergyman  is  directly  or  indirectly  concerned  ;  for  if  he  should 
knowingly  perform  the  ceremony  between  those  who  are  unable 
or  unwilling  to  contract,  he  would  be  equally  liable  to  punish- 
ment as  if  he  performed  it  without  observing  the  proper  forms 
and  ceremonies  prescribed. 

First,  then,  they  must  be  able  to  contract,  which  generally 
all  persons  are,  except  in  the  following  cases  : 

If  either  of  the  parties  has  another  husband  or  wife  living, 
although  such  wife  or  husband  has  been  beyond  seas,  or  under 
sentence  of  transportation  for  life,  or  the  like,  besides  the 
penalties  consequent  upon  such  a  marriage  as  a  felony,  the 
second  marriage  is,  to  all  intents  and  purposes,  absolutely  void, 
or  rather  a  ceremony  has  been  performed  which  is  no  marriage 
but  a  mere  nullity  (I)  ;  and  the  clergyman  who  performed  such 
ceremony,  having  notice  of  the  prior  marriage,  would  be  liable 
to  punishment  ;  and  if  he  had  notice  of  anything  which  might 
fairly  raise  his  suspicions  as  to  whether  there  had  been  a  prior 

(e)  Cf.  Walton  v.  Rider  (1752),  1  Lee,  16;  Grant  v.  Grant  (1754),  1  Lee,  592; 
Vin.  Abr.  Baron  and  Feme. 

(/)  See  6  &  7  Will.  4,  c.  85. 

(g)  Divorce  Court  Act,  1857  (20  &  21  Viet.  c.  85). 

(h)  Sect.  2.     See  post,  p.  597,  as  to  the  granting  of  licences. 

(i)  6  &  7  Will.  4,  c.  85,  s.  1. 

(k)  1  Black.  Com.  433. 

(1)  Dalrymple  v.  Dalrymple  (1811),  2  Hagg.  Cons.  54,  at  p.  129  ;  Bayard  (f.c. 
Morphew)  v.  Morphew  (1815),  2  Phill.  321. 
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marriage,  he  would  be  bound  to  make   all  reasonable  inquiry 
before  performing  the  ceremony. 

A  prior  marriage  is  valid,  and  must  be  taken  notice  of  as  such 
in  this  country,  though  it  has  been  contracted  in  Scotland,  or 
beyond  seas,  or  in  a  foreign  state,  supposing  it  to  be  valid 
according  to  the  law  of  the  country  where  it  has  been  con- 
tracted ;  and  if  its  validity  is  questioned,  the  courts  of  this 
country  will  consider  it,  and  will  (speaking  broadly)  determine 
it  by  the  law  of  the  country  where  it  was  contracted  (ra). 
Marriage  is  treated  of  here  as  it  is  understood  in  Christendom, 
viz.,  the  voluntary  union  for  life  of  one  man  and  one  woman,  to 
the  exclusion  of  all  others.  Therefore  a  marriage  contracted 
in  a  country  where  polygamy  is  lawful,  between  a  man  and  a 
woman  who  profess  a  faith  which  allows  polygamy,  is  not  a 
marriage  as  understood  in  Christendom  ;  and  although  it  is  a 
valid  marriage  according  to  the  lex  loci,  and  at  the  time  when  it 
was  contracted  both  the  man  and  the  woman  were  single  and 
competent  to  contract  marriage,  the  English  courts  will  not 
recognise  it  as  a  valid  marriage  in  a  suit  instituted  by  one  of  the 
parties  against  the  other  for  the  purpose  of  enforcing  matri- 
monial duties,  or  obtaining  relief  for  a  breach  of  matrimonial 
obligations  (n). 

Certain  exceptions  to  the  rule  of  lex  loci  contractus  should  be 
referred  to.  All  marriages  in  any  foreign  country  between 
parties  of  whom  one  at  least  is  a  British  subject  are  valid  in  law 
if  the  provisions  of  the  Foreign  Marriage  Act,  1892  (o),  are 
complied  with.  This  Act,  which  repeals  all  the  former  Acts 
dealing  with  this  subject,  lays  down  at  length  the  formalities 
to  be  observed,  but  as  none  of  these  concern  the  clergy  or  the 
Church  in  this  country,  it  is  unnecessary  to  deal  with  them  here. 
Further  provisions  are  made  in  the  Marriage  with  Foreigners 
Act,  1906  (p),  in  those  cases  where  a  British  subject  wishes  to 
be  married  according  to  the  laws  of  a  foreign  country.  This 
Act  also  provides  that,  with  regard  to  foreigners  who  desire  to 
marry  British  subjects  in  the  United  Kingdom,  His  Majesty 
may  by  order  in  council  make  regulations  (a)  requiring  any 
person  subject  to  the  marriage  law  of  that  foreign  country  who 
is  to  be  married  to  a  British  subject  in  the  United  Kingdom 
to  give  notice  of  the  fact  that  he  is  subject  to  the  marriage  laws 
of  that  country  to  the  person  by  or  in  the  presence  of  whom  the 
marriage  is  to  be  solemnised  and  (b)  forbidding  any  person 
to  whom  such  a  notice  is  given  to  solemnise  the  marriage  or  to 
allow  it  to  be  solemnised  until  a  certificate  is  produced  to  him 
made  by  a  proper  officer  of  that  foreign  country  to  the  effect 

(ra)  Lex  loci  contractus,  Scrimshire  v.  Scrimshire  (1752),  2  Hagg.  Cons.  395  ; 
Middleton  v.  Janverin  (1802),  2  Hagg.  Cons.  437  ;  Sottomayer  v.  De  Barros  (1879), 
5  P.  D.  94.  Full  consideration  of  this  matter  is  beyond  the  scope  of  this  book,  and 
reference  should  be  made  to  the  text-books  dealing  specially  with  the  subject. 

(n)  Hyde  v.  Hyde  and  Woodmanse.e  (1866),  L.  R.,  1  P.  &  D.  130. 

(o)  55  &  56  Viet.  c.  23.  The  Act  includes  marriages  on  board  His  Majesty's  ships 
on  foreign  stations :  sect.  12. 

(p)  6  Edw.  7,  c.  40. 


OF   MARRIAGE. 


that,  after  proper  notices  have  been  given,  no  impediment 
according  to  the  law  of  that  country  has  been  shown  to  exist  (q). 
Heavy  penalties  are  provided  for  any  person  who  knowingly  acts 
in  contravention  of  or  fails  to  comply  with  these  regulations. 

Marriages  taking  place  in  any  colony  where  laws  have  been 
passed  by  the  local  legislature  establishing  the  local  validity 
of  marriages  which  have  taken  place  in  such  colony  are  valid 
not  only  in  the  colony,  but  in  all  parts  of  the  King's  dominions, 
provided  that  both  parties  were,  according  to  the  law  of  England, 
competent  to  contract  (r).  And  where  His  Majesty  is  satisfied 
that  the  law  in  force  in  any  part  of  his  dominions  outside  the 
United  Kingdom  makes  due  provision  for  the  publication  of 
banns  or  for  the  giving  of  notice  in  respect  of  marriages  between 
British  subjects  intended  to  be  solemnised  or  contracted  in  the 
United  Kingdom,  and  for  the  recognition  of  certificates  for 
marriage  issued  by  superintendent  registrars  in  England  as 
sufficient  notice  in  respect  of  marriages  between  British  subjects 
intended  to  be  solemnised  or  contracted  in  that  part  of  His 
Majesty's  dominions,  His  Majesty  may  by  order  in  council 
declare  that  (1)  where  a  marriage  is  intended  to  be  contracted 
in  the  United  Kingdom  between  a  British  subject  there  resident 
and  a  British  subject  resident  in  one  of  His  Majesty's  dominions 
a  certificate  of  publication  of  banns  or  of  notice  of  marriage 
issued  in  the  dominion  shall  have  the  same  effect  as  a  certificate 
for  marriage  by  a  superintendent  registrar  in  England,  and 
(2)  where  a  marriage  is  to  be  contracted  in  the  dominion  a 
certificate  of  marriage  may  be  issued  in  England  by  the 
superintendent  registrar  (s). 

The  matrimonial  law  of  Jews  and  Quakers  has  been  recog- 
nised, subject  to  certain  conditions  (t). 

Where  a  marriage  has  been  duly  dissolved  by  the  civil  courts 
of  this  country,  it  is  lawful  for  the  respective  parties  thereto  to 
marry  again  as  if  the  prior  marriage  had  been  dissolved  by 
death  (u),  and  the  decree  of  divorce  by  the  court  of  a  foreign 
state  in  the  case  of  persons  bond  fide  domiciled  in  that  state 
will  as  a  rule  be  recognised  in  this  country,  even  if  the  marriage 
was  contracted  in  England  (v). 

If,  after  a  prior  marriage,  and  while  a  husband  or  wife  is  still 
living,  the  ceremony  of  marriage  should  be  performed,  that 
ceremony,  being  a  nullity,  will  not  prevent  the  party  to  it,  who 
had  not  been  previously  married,  from  contracting  a  second 
marriage  at  any  time. 

2.  The  next  legal  disability  to  contract  marriage  is  want  of 

(q)  There  are  exceptions  for  marriages  between  two  persons  professing  the  Jewish 
faith. 

(r)  28  &  29  Viet.  c.  64,  s.  1. 

(s)  5  &  6  Geo.  5,  c.  40.  Sect.  1  of  this  Act  is  extended  by  6  &  7  Geo.  5,  c.  21. 

(t)  Cf.  10  &  11  Viet.  c.  58  ;  23  &  24  Viet.  c.  18  ;  35  &  36  Viet.  c.  10  ;  Lindo  v. 
Belisario  (1795),  1  Hagg.  Cons.  216;  but  see  In  re  De  Wilton,  [1900]  2  Ch.  481,  as 
to  degrees  of  affinity. 

(u)  Divorce  Court  Act,  1857  (20  &  21  Viet.  c.  85),  s.  57.  As  to  performance  of 
the  ceremony  by  clergymen  of  the  Church  of  England  see  post,  p.  611. 

(v)  Cf.  Eater  v.  Bater,  [1906]  P.  209. 
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Want  of  age. 
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age.  "  This,"  says  Blackstone,  "  is  sufficient  to  avoid  all 
other  contracts,  on  account  of  the  imbecility  of  judgment  in 
the  parties  contracting  ;  a  fortiori,  therefore,  it  ought  to  avoid 
this,  the  most  important  of  all  contracts.  Therefore,  if  a  boy 
under  fourteen,  or  a  girl  under  twelve  years  of  age,  marries,, 
this  marriage  is  only  inchoate  and  imperfect ;  and  when  either 
of  them  comes  to  the  age  of  consent  aforesaid,  they  may 
disagree  and  declare  the  marriage  void,  without  any  divorce 
or  sentence.  This  is  founded  on  the  civil  law.  But  the  canon 
law  pays  a  greater  regard  to  the  constitution  than  the  age  of 
the  parties  ;  for  if  they  are  habiles  ad  matrimonium,  it  is  a  good 
marriage,  whatever  their  age  may  be.  And  in  our  law  it  is  sa 
far  a  marriage,  that,  if  at  the  age  of  consent,  they  agree  to 
continue  together,  they  need  not  be  married  again.  If  the 
husband  be  of  years  of  discretion,  and  the  wife  under  twelve, 
when  she  comes  to  years  of  discretion  he  may  disagree  as  well 
as  she  may  ;  for  in  contracts  the  obligation  must  be  mutual ; 
both  must  be  bound  or  neither  ;  and  so  it  is  vice  versa, 
when  the  wife  is  of  years  of  discretion,  and  the  husband 
under  "  (x). 

Where  either  of  the  parties  is  under  the  age  of  twenty-one 
the  consent  of  the  parents  or  guardians  is  required,  though  a 
marriage  taking  place  without  such  consent  is  binding  on  the 
parties  (y}. 

3.  Another  legal  disability  to  contract  marriage  arises  where 
the  parties  are  related  by  consanguinity  or  affinity. 

The  Levitical  law  laid  down  "  that  none  of  you  shall  approach 
to  any  that  is  next  of  kin  to  uncover  their  nakedness  "  (z), 
which  words,  being  general,  must  be  understood  and  expounded 
by  the  examples  given  in  the  sixth  to  the  twentieth  verses 
of  Lev.  xviii.  ;  in  these  examples  there  occur  many  prohibitions 
against  collaterals  in  the  third  degree  both  in  affinity  and 
consanguinity,  but  none  in  the  fourth  degree. 

The  Jewish  lawyers  computed  the  degrees  of  consanguinity 
or  affinity  from  the  propositus  up  to  the  common  stock,  and 
then  down  to  the  other  relations,  and  in  this  order  of  computa- 
tions first  cousins  are  held  to  be  of  the  fourth  degree,  and  so 
have  liberty  to  marry  (a).  And  this  was  the  practice  in  the 
early  Christian  Church  up  till  the  time  of  Pope  Alexander  II. 
At  this  time,  as  it  had  been  found  that  dispensations  for 
incestuous  marriages  brought  great  profit  to  the  Church,  Pope 
Alexander  II.  began  a  new  computation  of  degrees,  computing 
only  up  to  the  common  stock  where  the  relation  joined,  so  that 
the  relationship  between  the  parties  was  according  to  the 
degree  of  distance  of  the  person  remotest  from  the  common 
stock.  By  this  computation  first  cousins  were  thrown  into 
the  second  degree,  and  not  only  first  cousins,  but  second 

(x)  1  Black.  Com.  436. 

(y)  4  Geo.  4,  c.  76. 

(z)  Lev.  xviii.  6. 

(a)  Bacon,  Abr.  Marriage,  A.  ;  Harrison  v.  Burwell  (1669),  Vaugh.  206,  210. 
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and  third  cousins,  were  forbidden  to  marry  without  a  dispensa- 
tion (&). 

As  a  result  of  these  innovations  in  the  Church  of  Rome,  an 
Act  (c)  was  passed  in  this  country  in  the  reign  of  Henry  VIII. 
declaring  that  no  reservation  or  prohibition  should  trouble  or 
impeach  any  marriage  without  the  Levitical  degrees.     And  in 
1563  a  table  of  prohibited  degrees  (called  "  Archbishop  Parker's  Archbishop 
table  ")  was  published,  which   is  referred  to  in  the  canons  of  Parker's 
1603  (d),  and  which  is  to  be  found  in  the  Book  of  Common  i 
Prayer.     This  table  was  ordered  to  be  set  up  in  every  church, 
and  it  was  declared  that  no  person  should  marry  within  the 
degrees  prohibited  in  that  table,   and  that  all  marriages  so 
made  and  contracted  should  be  judged  incestuous  and  unlawful, 
and   consequently   should    be    dissolved    as    void    from   the 
beginning  (d). 

Illegitimate  relations  are  within  the  prohibited  degrees  as  Illegitimate 
much  as  legitimate  ones,  as  the  rules  of  prohibition  arise  out  of  relations- 
natural  relationship  (e). 

Notwithstanding  the  disability  to  contract  marriage  within 
these  prohibited  degrees,  the  common  law  courts  were  in  the 
habit  of  interfering  to  prohibit  the  spiritual  court  from  bastar- 
dising the  issue  after  the  death  of  one  of  the  parties  :   and  this  Former  dis- 
created  what  has  been  called  the  unnatural  distinction  between  tinction  of 
marriages  voidable  and  void  (/)  ;   or,  in  fact,  the  marriage  was  vSd^void 
good  or  bad  in  law,  just  as  the  attention  of  the  spiritual  courts  able,  for 
happened  to  be  drawn  to  it  during  its  continuance.  *his  cause 

This  anomalous  condition  of  the  law,  however,  now  no  longer  ex?st?°anO 
exists  ;   for  it  has  been  enacted  that  all  marriages  celebrated  such  mar- 
after  the  passing  of  the  Act  (1835)  between  persons  within  the  "ages  are 
prohibited  degrees  of  consanguinity  or  affinity  shall  be  abso-  n 
lutely  null  and  void,  to  all  intents  and  purposes  whatsoever. 
But   marriages   which  had  been  contracted  previously  to  the 
passing  of  that  statute  within  the  prohibited  degrees  of  affinity 
are  declared  good,  except  in  those  cases  where  a  suit  was  at 
that  time  pending  (g).      Marriages,  however,  within  the  pro- 
hibited degrees  of  consanguinity,  contracted  previously  to  that 
time,  were  not  declared  good,  but  remained  voidable  as  before  (h). 

The  statute  mentions  prohibited  degrees  without  expressly  Meaning  of 
defining  what  such  prohibited  degrees  are  ;    and  it  was  con-  "prohibited 
tended,  therefore,  that  it  was  necessary  to  go  back  to  the 
Levitical  law  for  the  explanation.     But  it  was  held  by  the 
Court  of  Queen's  Bench  (i),  after  a  very  full  discussion  of  the 
question,   that  the  term   "  prohibited  degrees,"   used  in  the 
statute,  referred  to  prohibited  degrees  as  understood  at  the 

(6)  Bacon,  Abr.  Marriage,  A. ;  Vaugh.  210. 

(c)  32  Hen.  8,  c.  38. 

(d)  Canon  99. 

(e)  Homer  v.  Homer  (1799),  1  Hagg.  Cons.  337. 
(/)  Ray  v.  Sherwood  (1836)  1  Curt.  171,  188. 

(g)  See  Ray  v.  Sherwood  (1837),  1  Moo.,  P.  C.  353. 

(h)  5  &  6  Will.  4,  c.  54. 

(i)  R.  v.  Chadwick  (R.  v.  St.  Giles  in  the  Fields)  (1847),  11  Q.  B.  173 
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time  when  the  statute  was  framed  and  as  theretofore  defined 

by  the  decisions  of  the  ecclesiastical  courts  ;   and  as  a  marriage 

Marriages        with  a  deceased  wife's  sister  had  by  an  uniform  course  of 

with  a  de-        decisions  prior  to  the  statute  .been  adjudged  to  be  within  the 

sfcteiv  prohibited  degrees,  it  was  held  that  such  a  marriage,  since  the 

passing  of  the  statute,  was  absolutely  null  and  void  ( j). 
Act  of  1907.  Such  marriages  are  now,  however,  governed  by  the  Deceased 
Wife's  Sister's  Marriage  Act,  1907  (k).  This  statute  enacts 
that  no  marriage  contracted  before  or  after  the  date  of  its 
coming  into  force  between  a  man  and  his  deceased  wife's 
sister  (I),  within  the  realm  or  without,  shall  be  deemed  to  have 
been  or  shall  be  void  or  voidable  as  a  civil  contract  by  reason 
only  of  such  affinity,  and  this  even  if  one  of  the  parties  (or, 
semble,  both  parties)  died  before  the  passing  of  the  Act  (m). 
The  Act  further  provides  that  nothing  therein  contained  shall 
render  any  clergyman  liable  to  any  suit,  penalty  or  censure, 
whether  civil  or  ecclesiastical,  to  which  he  would  not  have  been 
liable  if  the  Act  had  not  been  passed.  The  immunity  granted 
by  this  proviso  is  limited  to  the  subject-matter  of  the  enacting 
clause,  and  relates  solely  to  matters  connected  with  the 
solemnisation  of  the  marriage  (ri).  If  any  clergyman  refuses 
to  perform  a  marriage  service  between  persons  who,  but  for 
such  refusal,  would  be  entitled  to  have  the  service  performed 
in  his  church  or  chapel,  he  may  permit  any  other  clergyman 
entitled  to  officiate  within  the  diocese  to  perform  the  service. 
Where  a  second  marriage  has  taken  place  after  the  first  marriage 
has  been  annulled  by  reason  of  its  having  been  with  a  deceased 
wife's  sister,  the  first  marriage  is  to  be  deemed  to  have  become 
void  at  the  time  when  it  was  annulled,  or  upon  the  event  of  the 
second  marriage.  A  further  clause  provides  for  the  saving  of 
existing  rights  and  interests  in  respect  to  any  dignity,  title  of 
honour,  or  property  (o).  The  Act  does  not  legalise  the  marriage 
of  a  man  with  the  sister  of  his  divorced  wife,  or  of  his  wife  by 
whom  he  has  been  divorced,  during  the  lifetime  of  his  wife  (p). 
Nothing  in  the  Act  relieves  a  clergyman  from  any  ecclesiastical 
censure  to  which  he  would  have  been  liable  if  the  Act  had  not 
been  passed  by  reason  of  his  having  contracted  or  hereafter 
contracting  a  marriage  with  his  deceased  wife's  sister  (q). 

The  Act  does  not  alter  all  the  prohibited  degrees ;  it  merely 
removes  one  of  them,  and  a  marriage  within  any  of  the  other 
prohibited  degrees  is  still  void  (r). 

(j)  E.  v.  Chadwick  (R.  v.  St.  Giles  in  the  Fields)  (1847),  11  Q.  B.  173. 

(k)  1  Edw.  7,  c.  47. 

(I)  The  word  sister  includes  a  sister  of  the  half-blood :  sect.  5. 

(m)  In  re  Green,  Green  v.  Meinall,  [1911]  2  Ch.  275. 

(n)  Thompson  v.  Dibdin,  [1912]  A.  C.  533 ;  this  appears  to  be  the  effect  of  the 
decision  ;  and  see  S.  C.  s.v.  "  Holy  Communion,"  ante,  p.  575. 

(o)  Sect.  2.    See  In  re  Whitfield,  Hill  v.  Mathie,  [1911]  1  Ch.  310. 

(p)  Sect.  3. 

(q)  Sect.  4. 

(r)  In  re  Phillips,  In  re  Howard,  Charter  v.  Ferguson,  [1919]  1  Ch.  128  (deceased 
wife's  illegitimate  brother's  daughter),  following  E.  v.  Brighton  Inhabitants  (1861),  1 
B.  &  S.  447,  458. 
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Another  disability  to  contract  marriage  is  want  of  reason. 
It  was  formerly  adjudged  that  the  issue  of  an  idiot  was  legiti- 
mate, and  consequently  that  his  marriage  was  valid  (s)  ;  a 
strange  determination,  as  Blackstone  has  observed,  since 
consent  is  absolutely  requisite  to  matrimony,  and  neither  idiots 
nor  lunatics  are  capable  of  consenting  to  anything  ;  and  there- 
fore the  civil  law  judged  much  more  sensibly,  when  it  made 
such  deprivations  of  reason  a  previous  impediment,  though  not 
a  cause  of  divorce,  if  they  happened  after  marriage.  And 
modern  resolutions  have  adhered  to  the  reason  of  the  civil  law, 
by  determining  that  the  marriage  of  a  lunatic,  not  being  in  a 
lucid  interval,  was  absolutely  void  (t). 

In  all  these  last-mentioned  cases  there  has  been  no  prior  valid 
marriage,  and  the  parties  who  may  have  apparently  contracted 
under  such  circumstances  are  nevertheless  at  liberty  to  marry 
at  any  future  time.  There  are  some  other  cases  in  which 
marriages  duly  solemnised  are  voidable,  but  into  these  it  does 
not  appear  necessary  here  to  enter,  since  in  all  such  cases  the 
prior  marriage  is  valid,  and  is  so  to  be  considered  by  the  clergy- 
man, until  a  decree  has  been  pronounced  to  the  contrary  in  the 
proper  court. 

Secondly.  The  parties  must  be  willing  to  contract  marriage  ; 
consensus  non  concubitus  facit  nuptias  is  the  maxim  of  the  civil 
law  in  this  case,  and  is  adopted  by  the  common  law  ;  so  that  if 
it  could  occur  that  a  party  were  married  forcibly,  and  against 
his  or  her  will,  the  ceremony  would  in  such  a  case  be  a  nullity, 
and  some  of  the  cases  already  mentioned,  where  parties  are 
unable  to  contract,  may  perhaps  be  equally  referable  to  this 
head. 

Thirdly.  The  parties  must  actually  contract  in  the  proper 
forms  and  ceremonies  required  by  law.  What  are  such  proper 
forms  and  ceremonies,  where  the  marriage  is  according  to  the 
rites  of  the  Established  Church,  will  appear  in  the  following 
pages.  The  other  forms  in  which  marriage  may  be  had  are 
entirely  regulated  by  the  Marriage  Acts,  1811  to  1898  (u). 

If  the  parties  are  under  none  of  the  disabilities  before  men- 
tioned, and  wish  to  contract  marriage  according  to  the  forms  of 
the  Established  Church,  they  must  proceed,  in  the  first  instance, 
either  by  publication  of  banns,  or  by  licence,  or  by  giving  notice 
to  the  superintendent  registrar  and  obtaining  his  certificate. 

The  word  banns  is  of  Saxon  origin,  and  signifies  publication 
or  proclamation  (uu).  The  object  of  banns,  as  the  derivation 
indicates,  is  publicity  (v),  and  its  institution  for  this  purpose 
has  been  referred  to  the  fourth  Lateran  Council,  A.D.  1215, 
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(s)  Roll.  Abr.  357. 

(I)  1  Black  Com.  438. 

(u)  The  Acts  material  to  this  point  are  6  &  7  Will.  4,  c.  85,  19  &  20  Viet.  c.  119, 
61  &  62  Viet.  c.  58  ;  but  these  Acts  do  not  concern  marriages  according  to  the  rites 
of  the  Established  Church. 

(uu)  Rogers  E.  L.  509. 

(v)  Wakefield  v.  Wakefield  (1807),  1  Hagg.  Cons.  394,  at  p.  401,  per  Lord  Stowell ; 
cf.  Fellowes  v.  Stewart  (1814),  2  Phill.  238. 
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held  during  the  pontificate  of  Innocent  III.  ;  it  was  adopted 
from  the  Roman  Catholic  Church  into  our  canons  at  the 
Reformation.  This  publication  for  three  several  Sundays  or 
holy  days,  unless  a  faculty  or  licence  had  been  obtained,  was 
enjoined  by  the  canon  law  ;  and  by  the  rubric  it  is  ordered  that 
the  banns  of  all  that  are  to  be  married  together  must  be  pub- 
lished in  the  church  three  several  Sundays  during  the  time  of 
morning  service,  or  of  evening  service  (if  there  be  no  morning 
Time,  place  service),  immediately  after  the  second  lesson  (w).  The  parti- 
1  manner  cular  time  and  place  for  the  publication  of  banns  is  laid  down 
insCatl  ^  by  tne  Marriage  Act..  1823  (x),  which  provides  that  all  banns  of 
matrimony  shall  be  published  in  an  audible  manner,  in  the 
parish  church  or  in  some  public  chapel,  in  which  chapel  banns 
of  matrimony  may  now  or  may  hereafter  be  lawfully  published, 
of  or  belonging  to  such  parish  or  chapelry,  wherein  the  persons 
to  be  married  shall  dwell,  according  to  the  form  of  words 
prescribed  by  the  rubric  prefixed  to  the  office  of  matrimony  in 
the  Book  of  Common  Prayer,  upon  three  Sundays  (y)  preceding 
the  solemnisation  of  marriage,  during  the  time  of  morning 
service,  or  of  evening  service  (if  there  shall  be  no  morning 
service  in  such  church  or  chapel  upon  the  Sunday  upon  which 
such  banns  shall  be  published),  immediately  after  the  second 
lesson  ;  and  whensoever  it  shall  happen  that  the  persons  to  be 
married  shall  dwell  in  divers  parishes  or  chapelries,  the  banns 
shall  in  like  manner  be  published  in  the  church,  or  in  any  such 
chapel  as  aforesaid,  belonging  to  such  parish  or  chapelry  wherein 
each  of  the  said  persons  shall  dwell  (y),  and  that  all  other  the 
rules  prescribed  by  the  said  rubric  concerning  the  publication 
of  banns  and  the  solemnisation  of  matrimony,  and  not  thereby 
altered,  shall  be  duly  observed,  and  that  in  all  cases  where 
banns  shall  have  been  published,  the  marriage  shall  be  solem- 

(w)  The  quotation  is  of  the  rubric  in  the  marriage  service  as  now  printed  by  all 
the  privileged  printers  (the  Bang's  Printer  and  the  Oxford  and  Cambridge  University 
Presses).  The  rubric  in  the  "  annexed  book  "  (i.e. ,  the  original  manuscript  annexed 
to  the  Act  of  Edward  6)  runs  "  three  several  Sundays  or  holy  days  in  the  time  of 
Divine  Service  immediately  before  the  sentences  for  the  offertory."  The  alteration 
appears  to  have  been  made  without  authority  by  all  the  privileged  printers,  acting 
in  co-operation,  with  the  idea  of  bringing  the  rubric  into  harmony  with  the  statute 
26  Geo.  2,  c.  33,  s.  1  (repealed  and  in  substance  re-enacted  by  4  Geo.  4,  c.  76,  s.  2, 
supra).  At  the  same  time  the  words  "  and  the  banns  of  matrimony  published  " 
were  omitted  from  the  rubric  which  precedes  the  sentences  for  the  offertory  in  the 
communion  service. 

As  a  result  it  is  not  certain  what  is  the  correct  time  for  the  publication  of 
banns  at  morning  service.  The  editors  are  of  the  opinion  that  the  original  rubric 
still  stands,  and  that  the  correct  time  is  immediately  before  the  sentences 
for  the  offertory  :  cf .  the  remarks  of  Alderson,  B.,  in  R.  v.  Benson  ( 1856),  The  Times, 
July  12th,  1856,  and  December  25th,  1866 ;  but  the  contrary  view  has  substantial 
support. 

The  point  has  not  been  authoritatively  decided,  and  it  is  certain,  in  the  circum- 
stances, that,  whichever  time  is  selected,  the  banns  would  be  held  to  be  duly  pub- 
lished, and  the  minister  would  run  no  risk  of  censure. 

(x)  4  Geo.  4,  c.  76. 

(y)  Neither  the  Act,  nor  the  rubric,  nor  Canon  62  prescribes  that  the  publication 
shall  be  on  three  successive  Sundays,  nor  that  it  shall  be  on  the  same  three  Sundays 
in  both  parishes.  The  provision  for  publication  on  holy  days  is  superseded  by  the 
Act,  which  specifies  Sundays  only. 
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nised  in  one  of  the  churches  or  chapels  where  such  banns  shall 
have  been  published,  and  in  no  other  place  whatsoever  (z). 

Where  the  parish  church  or  chapel  of  any  chapelry  is 
demolished  in  order  to  be  rebuilt,  or  under  repair  and  disused, 
it  is  provided  that  banns  may  be  proclaimed  and  marriages 
solemnised  in  the  church  or  chapel  of  any  adjoining  parish  or 
chapelry,  in  which  banns  are  usually  proclaimed,  or  in  any 
place  licensed  by  the  bishop  for  divine  service  during  the 
disuse  of  the  church  (a),  or  in  any  consecrated  chapel  of  such 
parish  or  place  which  the  bishop  may  order  and  direct  (b).  In 
the  possible  case  of  a  church  demolished  in  order  to  be  rebuilt,  or 
destroyed  in  any  other  manner,  between  the  times  of  publication 
of  the  banns  and  solemnisation  of  the  marriage,  it  would 
probably  be  sufficient  to  conform  as  nearly  as  possible  to  the 
statute  ;  for  where,  before  the  passing  of  the  above  statute,  a 
marriage  had  been  solemnised  on  the  site  or  ruins  of  a  church, 
and  the  banns  had  been  published  in  the  church  of  the  adjoining 
parish,  it  was  held  that  the  marriage  was  good,  for  that  the 
parties  had  done  all  they  could  do  to  comply  with  the  law  (c). 
Any  party  intending  marriage  may  declare  the  religious  appella- 
tion of  the  body  of  Christians  to  which  the  party  professeth  to 
belong,  and  the  form,  rite  or  ceremony  which  the  parties  desire 
to  adopt  in  solemnising  their  marriage,  and  that  there  is  not 
within  the  district  within  which  one  of  the  parties  dwells  any 
registered  building  in  which  marriage  is  solemnised  according 
to  such  form,  rite  or  ceremony,  and  the  district  nearest  to  the 
residence  of  that  party  in  which  a  building  is  registered  wherein 
marriage  is  so  solemnised,  and  the  registered  building  within 
such  district  in  which  it  is  intended  to  solemnise  marriage,  and 
upon  such  declaration  the  superintendent  registrar  may  issue 
a  certificate  authorising  the  parties  to  solemnise  their  marriage 
in  the  registered  building  therein  stated  (d). 

We  shall  have  occasion  to  mention  hereafter  in  what  places, 
churches  or  chapels,  marriages,  according  to  the  rites  of  the 
Church  of  England,  are  to  be  solemnised  ;  here  it  may  be 
sufficient  to  observe,  that  in  all  places  where  marriages  may  be 
solemnised,  there  also  the  banns  must  be  published. 

The  mode  which  appears  to  have  been  contemplated  by  the 
Marriage  Act,  1836  (e),  seems  to  have  been  that  the  banns 
should  be  published  in  the  parish  church,  although  the  marriage 
was  solemnised  in  the  chapel  licensed  under  the  provisions  of 
that  Act  ;  for  by  that  Act  there  was  no  authority  given  for  the 
publication  of  banns  in  such  chapels  ;  that  authority,  however, 
was  given  in  the  following  year  by  the  statute  1  Viet.  c.  22  ;  and 
by  the  same  Act  it  was  declared,  that  where  the  parties  to  any 
marriage,  intended  to  be  solemnised  after  publication  of  banns, 

(z)  4  Geo.  4,  c.  76,  s.  2. 

(a)  5  Geo.  4,  c.  32  ;  Williams  v.  Williams  (1909),  25  T.  L.  R.  232. 

(6)  11  Geo.  4  &  1  Will.  4,  c.  18,  s.  2. 

(c)  Stallwood  v.  Tredger  (1815),  2  Phill.  287. 

(d)  3  &  4  Viet.  c.  72,  s.  2. 

(e)  6  &  7  Will.  4,  c.  85  ;  see  sects.  26  and  29. 
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should  reside  within  different  ecclesiastical  districts,  the  banns 
for  such  marriage  should  be  published,  as  well  in  the  church  or 
chapel  in  which  such  marriage  should  be  intended  to  be  solem- 
nised, as  in  the  chapel  licensed  under  the  provisions  of  6  &  7 
Will.  IV.  c.  85,  for  the  other  district  within  which  one  of  the 
parties  was  resident  ;  and  if  there  should  be  no  such  chapel,, 
then  in  the  church  or  chapel  in  which  the  banns  of  such  last- 
mentioned  party  might  have  been  legally  published  if  the  said 
Act  had  not  been  passed  (/ ). 

Where  any  extra-parochial  place  has  belonging  to  it  or  within 
it  any  church  or  chapel  of  the  Church  of  England,  the  bishop  of 
the  diocese  within  which  it  is  situated  may  authorise  by  writing 
under  his  hand  and  seal  the  publication  of  banns  and  the 
solemnisation  of  marriages  by  banns  or  licence  therein  of  parties 
both  or  either  of  whom  are  resident  in  such  extra-parochial 
place  (g). 

In  the  case  of  parties  one  of  whom  is  resident  in  Scotland  or 
Ireland-,  the  banns  of  the  party  so  resident  may  be  published 
or  proclaimed  according  to  the  law  or  custom  prevailing  in 
that  country,  and  such  publication  is  valid  for  the  purposes  of  a 
marriage  taking  place  in  England  (h). 

The  provisions  as  to  the  publication  of  banns  in  the  colonies 
are  dealt  with  earlier  in  this  chapter  (i). 

The  clergyman,  where  the  marriage  is  by  banns,  must  not 
solemnise  it  in  any  other  place  than  where  the  banns  have  been 
published  :  and  where  either  of  the  parties  is  living  within  a 
district  in  which  there  is  a  chapel,  licensed  in  such  manner  as 
we  shall  presently  mention  for  solemnisation  of  marriages,  then 
that  chapel,  and  not,  as  it  seems,  the  parish  church,  is  the  proper 
place  for  the  publication  of  the  banns. 

No  parson,  vicar,  minister  or  curate  is  obliged  to  publish  the 
banns  of  marriage  between  any  persons  whatsoever,  unless  the 
persons  to  be  married  shall,  seven  days  at  the  least  before 
the  time  required  for  the  first  publication  of  such  banns,, 
deliver  or  cause  to  be  delivered  to  such  parson,  vicar,  minister 
or  curate,  a  notice  in  writing,  dated  on  the  day  on  which  the 
same  shall  be  so  delivered,  of  their  true  Christian  names  and 
surnames,  and  of  the  house  or  houses  of  their  respective  abodes 
within  the  parish  or  chapelry,  and  of  the  time  during  which 
they  have  dwelt,  inhabited  or  lodged  in  such  house  or  houses 
respectively  (j). 

It  will  be  here  observed,  that  although  the  clergyman  is  not 
obliged  to  publish  the  banns  without  this  notice,  yet  neither  is 
he  forbidden  to  publish  them  without  that,  or  indeed  without 
any  other  particular  notice.  In  this  respect,  therefore,  he  is 
left  to  act  according  to  his  discretion,  or  to  any  general  rules  he 
may  think  proper  to  make  upon  the  subject  in  his  particular 

(/)  1  Viet,  c!  22,  s.  34. 

(g)  20  Viet.  c.  19,  s.  9  ;  23  &  24  Viet.  c.  24. 

(h)  As  to  Scotland,  49  &  50  Viet.  c.  3  ;  as  to  Ireland,  62  &  63  Viet.  c.  27. 

(i)  See  ante,  p.  587. 

0')  4  Geo.  4,  c.  76,  s.  7. 
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trish.     In  a  case  in  1801,  the  Lord  Chancellor  commented   Opinion  of 
severely  upon  what  was  declared  in  an  affidavit  made  by  the   Lord  EIdon< 
clerk  to  have  been  the  practice  of  the  parish  church  at  Lambeth, 
namely,  that  it  was  not  customary  to  make  any  inquiry  as  to 
the  residence  of  parties  applying  to  be  married,  the  marriage 
in  that  case,  as  it  appears  from  what  is  said  by  the  Lord  Chan- 
cellor, having  been  by  banns  (&). 

As  the  legislature  has  most  anxiously  provided  for  the  clergy-  Clergyman 
man  the  means  of  knowing  and  ascertaining  who  the  parties  are  who  dispenses 
who  apply  to  him  for  the  publication  of  their  banns,  by  allowing  WQtice  ^ust 
him  to  require  due  notice  to  be  given,  he  must  take  upon  himself  take  the  pos- 
the  consequence  of  his  neglect,  if  he  chooses  to  dispense  with  sibleconse- 
that  notice,  and  if  it  should  prove  that  the  parties  were  not  quei 
entitled  to  have  had  the  banns  published  in  that  parish.     Upon 
which  subject  the  following  remarks  were  made  by  Lord  Eldon  :   Remarks  of 
"  With  regard  to  the  clergyman,  a  notion  seems  to    prevail,  Lord  Eldon 
that  everything   is   correct,  if  a  paper   describing  the  parties  practice  of 
between  whom  banns  are  to  be  published,  being  handed  up  to  publication 
the  clergyman  in  the  usual  manner  during  the  service,  he  pub-  without 
lishes  them  without  more.     It  is  true  that  a  marriage  by  banns 
is  good,  though  neither  of  the  parties  was  resident  in  the  parish, 
but  if  a  clergyman,  not  using  due  diligence,  marries  persons, 
neither  of  whom  is  resident  in  the  parish,  he  is  liable  at  least  to 
ecclesiastical  censure,  perhaps  to  other  consequences.     It  has 
been  uniformly  said,  especially  as  to  marriages  in  London,  that 
the  clergyman  cannot  possibly  ascertain  where  the  parties  are 
resident  ;   but  that  is  an  objection  which  a  court,  before  whom 
the  consideration  of  it  may  come,  cannot  hear.     The  Act  of 
Parliament  has  given  the  means  of  making  the  inquiry,  and  if 
the  means  provided  are  not  sufficient,  it  is  not  a  valid  excuse 
to  the  clergyman  who  has  not  used  those  means,  that  he  could 
not  find  out  where  the  parties,  or  either  of  them,  were  resident. 
If  he  has  used  the  means  given  to  him  and  was  misled,  he  is 
excusable  ;   but  he  can  never  excuse  himself  if  no  inquiry  was 
made  "  (I). 

And  in  another  case,  Lord  Eldon,  alluding  to  the  very  heavy  Meaning  ;of 

penalties  inflicted  by  the  canon  law  upon  clergymen  celebrating  due  P^lica* 

..,        ,T  i  1  i  •      j.  •  r  i  tion  ot  banns. 

marriage  without  licence  or  a  due  publication  of  banns,  says, 

"  That  such  due  publication  must  be  interpreted  a  publication 
of  banns  by  persons  having,  to  the  best  of  their  power,  informed 
themselves  that  they  publish  banns  between  persons  resident  in 
the  parish  "  (k). 

In  a  case  before  Lord  Stowell,  he  expressed  his  regret  at  the 
loose  practice  in  giving  notice  of  banns  ;  but  he  does  not  so 
strongly  allude  to  the  penal  consequences  to  the  clergyman  (m). 

What  nature  or  length  of  residence  is  necessary  to  constitute  What  con- 
4 'dwelling  "  in  this  connection  has  never  been  the  subject  of 
judicial   consideration,   mainly  because  undue  publication  in 

(A;)  Priestly  v.  Lamb  (1801),  6  Ves.  421; 
(I)  Nicholson  v.  Squire  (1809),  16  Ves.  259  a. 
(m)  Pouget  v.  Tomkins  (1812),  2  Hagg.  Cons.  142. 
c.  38 
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this  respect  does  not  invalidate  a  marriage  (n),  and  the  only 
guidance  that  can  safely  be  given  to  ministers  is  that  they  should 
in  any  doubtful  case  insist  on  notice  in  writing  (o),  and  should 
satisfy  themselves  that  the  persons  to  be  married  are  acting 
bond  fide,  and  that  the  claim  to  be  dwelling  in  the  parish  is  not 
made  with  some  ulterior  object,  such  as  the  avoidance  of  due 
publicity.  It  is  not  necessary  after  the  solemnisation  of  a 
marriage  by  banns  to  give  any  proof  of  the  actual  dwelling  of 
the  parties  in  support  of  such  marriage,  and  in  any  suit  touching 
the  validity  of  such  a  marriage  no  evidence  may  be  received  to 
prove  that  the  parties  were  not  actually  dwelling  in  the  respec- 
tive parishes  or  chapelries  wherein  the  banns  of  matrimony 
were  published  (p). 

Publication  of  The  publication  of  banns  in  false  names  seems,  so  far  as 
banns  in  false  fae  clergyman  is  concerned,  to  be  included  in  all  the  observa- 
tions made  by  Lord  Eldon  (q),  for  although  he  might  not  have 
been  able  to  detect  the  fraud,  yet  if  he  had  published  the  banns 
without  notice,  and  thereby  prevented  himself  from  attempting 
to  detect  it,  it  seems  there  would  be  no  excuse. 

Effect  of,  As  to  the  effect  of  the  publication  of  banns  in  wrong  names, 

formerly.         there  has  been  some  considerable  variation  in  the  law.     For- 
merly, as  Lord  Stowell  says,  the  publication  of  false  names 
formed  an  impedimentum  dirimens,  invalidating  the  marriage 
in  toto  ;   and  this,  he  says,  arises  from  the  very  nature  of  the 
thing,  and  the  intent  and  nature  of  the  publication  (r). 
Present  effect       But  the  law,  as  now  settled  by  the  Marriage  Act,  1823,  is 
of  no  due         more  agreeable  to  reason  and  common  sense.     By  that  statute 
on?hemar      ^  *s  Provided,  tnat  ^  any  persons  shall  knowingly  and  wilfully 
6  "  intermarry  without  due  publication  of  banns,  the  marriages  of 

such  persons  shall  be  null  and  void  to  all  intents  and  purposes 
whatsoever  (s).  Upon  which  it  has  been  decided  that  both 
parties  must  have  been  cognisant  of  the  undue  publication 
before  the  marriage  was  celebrated  ;  for  it  is  not  sufficient 
merely  to  show  that  the  knowledge  existed  after  the  marriage 
had  taken  place.  So  that,  in  fact,  no  marriage  by  banns  is 
voidable  on  account  of  any  mistake  or  error  in  names  of  both 
parties,  or  even  of  the  fraud  of  one  party  ;  but  the  marriage  can 
only  be  vitiated  by  such  circumstances  of  wilful  fraud  and  con- 
spiracy between  the  contracting  patries  as  would  vitiate  any 
transaction  whatsoever  (t).  A  marriage  is  valid  although 
celebrated  without  banns  or  licence  first  had  and  obtained, 
unless  both  parties  were  aware  at  the  time  of  the  ceremony  of 
the  absence  of  banns  and  licence  (u). 

(n)  Vide  infra. 

(o)  Under  sect.  7  of  the  Marriage  Act,  1823,  ante,  p.  592. 

(p)  4Geo.  4,c.  76,  s.  26;  Bodman  v.  Bodman,  orse.- Perry  (1913),  29  T.  L.  R. 
348. 

(g)  Nicholson  v.  Squire  (1809),  16  Ves.  259  a. 

(r)  Sullivan  v.  Sullivan  (1818),  2  Hagg.  Cons.  238,  at  p.  253. 

(«)  4Geo.  4,  c.  76,s.22. 

(0  Tongue  v.  Allen  (1835),  1  Curt.  38  ;  Templeton  v.T  yree  (1872),  L.  R.,  2  P.  & 
D.  420  ;  Oompertz  v.  Kensit  (1872),  I,.  R,,  13  Eq.  369. 

lu)  Greaves  v.  Greaves  (1872),  L.  R.,  2  P.  &  D.  423. 
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It  would  therefore  be  of  little  practical  use,  even  if  it  appeared, 
to  fall  more  immediately  within  the  scope  of  this  work,  to  enter 
into  the  various  cases  in  which  a  wrong  publication  of  names  has 
been,  to  use  the  language  of  Lord  Stowell,  held  to  be  impedi- 
mentum  dirimens  or  not  ;  nor  does  it  seem  possible  to  lay  down 
satisfactorily  any  rules  with  regard  to  the  evidence  of  fraud  that 
would  be  required  to  determine  the  character  of  the  transaction  ; 
each  case  in  that  respect  must  depend  upon  its  particular 
circumstances. 

There  is  one  case  in  particular  where  a  clergyman  not  using 
proper  precaution,  nor  availing  himself  of  the  protection  which 
the  law  gives  him,  previously  to  solemnising  matrimony,  may 
subject  himself  to  much  inconvenience  and  to  very  serious  con- 
sequences, i.e.,  if  he  should  solemnise  marriage  between  parties 
one  of  whom  is  a  ward  of  the  Court  of  Chancery,  without  the 
leave  of  that  court.  In  such  a  case  it  has  been  held,  that  it 
would  be  no  excuse  for  the  clergyman  that  hed  id  not  know  the 
fact  that  the  party  was  a  ward  of  court,  for  a  matter  of  this  kind 
appears  to  be  one  of  which  every  person  at  his  peril  is  concerned 
to  take  notice  (x).  And,  in  an  old  case,  the  clergyman  appears 
to  have  been  committed,  and  remained  long  in  custody,  although 
he  was  ignorant  of  the  fact  (y).  Now,  however,  the  usual  course 
under  such  circumstances  appears  to  be,  that  the  clergyman  is 
ordered  to  attend  in  court  on  a  given  day,  and  if  it  shall  then 
appear  that  he  used  all  proper  precaution,  and  was  not  aware 
that  the  party  was  a  ward  of  court,  he  would  be  deemed  excul- 
pated and  absolved  from  further  consequences  ;  otherwise  he 
would  be  committed  to  prison  for  contempt  of  court  (z).  Where 
the  young  woman  married  appeared  evidently  to  be  under  age, 
Lord  Rosslyn,  then  Lord  Chancellor,  severely  reprimanded  the 
clergyman  (a). 

The  form  of  words  in  which  the  publication  of  the  banns  of 
marriage  is  to  be  made  is  prescribed  by  the  rubric  ;  and  it  is 
further  directed  by  the  Marriage  Act,  1823  (6),  that  the  form  of 
words  to  be  used  shall  be  such  as  the  rubric  prescribes.. 

If,  upon  publication  of  the  banns,  any  person  should  openly 
declare  his  dissent,  and  upon  inquiry  it  should  nevertheless  turn 
out  that  there  was  no  valid  or  sufficient  cause  for  such  dissent, 
the  publication  for  that  time  would  stand  good. 

As  to  what  are  sufficient  causes  for  dissent  in  the  case  of  adult 
persons,  it  may  be  considered  that  all  such  matters  as  we  have 
before  mentioned,  which  would  render  the  marriage  ceremony 
void  and  a  mere  nullity  if  performed,  are  good  causes  of  dissent, 
which  any  person,  whether  connected  with  or  interested  in  the 
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(x)  Master  of  the  Rolls,  in  Mr.  Herbert's  Case  (1731),  3  P.  Wms.  116. 

(y)  Hannes  v.  Waugh  (1713),  cited  by  M.  R.  in  Eyre  v.  Countess  of  Shaftsbury 
(1722),  2  P.  Wms.  102,  at  p.  112  ;  and  see  Mr,  Herbert's  Case,  ante. 

(z)  Priestly  v.  Lamb  (1801),  6  Ves.  421 ;  Nicholson  v.  Squire  (1809),  16  Ves.  259  a  ; 
Warier  v.  Yorke  (1815),  19  Ves.  451  ;  and  see  In  re  H.'s  Settlement,  H.  v.  H,  (1), 
[19092  Ch  260. 

(a  \Millet  v.  Bowse  (1802),  7  Ves.  419. 

(6)    4  Geo.  4,  c.  76,  s.  2. 
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parties  or  not,  might  properly  allege  ;  for  all  persons  are 
interested  in  the  preservation  of  morality.  If,  therefore,  it 
were  known  to  any  of  the  congregation  that  either  of  the  parties 
had  a  former  husband  or  wife  living  at  the  time,  or  that  they 
were  related  within  any  of  the  forbidden  degrees  of  consan- 
guinity or  affinity,  or  that  either  of  them  was  under  the  age  of 
fourteen  years,  if  a  boy,  or  twelve  years,  if  a  girl,  or  that  either 
of  them  was  an  idiot  or  a  lunatic,  such  person  might  properly 
dissent  from  the  publication  of  the  banns,  or,  as  it  is  called, 
forbid  the  banns,  for  any  of  such  reasons.  But  on  no  other 
grounds  than  some  of  these  does  it  appear  that  the  publication 
of  banns,  in  the  case  of  adult  persons,  could  be  properly  for- 
bidden, and  the  clergyman  would  not  be  bound,  and  ought  not 
to  take  notice  of  a  dissent  from  such  publication  on  any  other 
grounds. 

In  the  case  of  minors,  it  has  been  expressly  enacted,  that 
where  both  or.  either  of  the  parties  between  whom  the  banns  are 
published  are  under  the  age  of  twenty-one  years,  and  the  parents 
or  guardians  of  such  parties  openly  and  publicly  declare,  or 
cause  to  be  declared,  in  the  church  or  chapel  where  the  banns  are 
published,  at  the  time  of  such  publication,  his,  her  or  their 
dissent  to  such  marriage,  such  publication  of  banns  shall  be 
void  (c)  ;  which  provision  would  extend  to  all  such  persons  as,  in 
contemplation  of  law,  stand  in  loco  parentis  to  such  party 
under  age  ;  but  even  if  this  were  not  done,  and  the  clergyman 
nevertheless  had  notice  of  the  dissent  of  such  parents  or 
guardians  before  the  marriage,  he  would  be  liable  to  ecclesias- 
tical penalties  if  he  performed  the  ceremony  (d). 

And  the  canon  law  was  still  more  stringent  in  this  respect,  for 
ministers  were  forbidden  to  celebrate  marriage  between  persons 
under  the  age  of  twenty-one,  though  the  banns  were  thrice 
asked,  until  the  parents  or  governors  had,  either  personally  or 
by  sufficient  testimony,  signified  to  them  their  consent ;  but 
the  same  clause  of  the  statute,  which  we  have  just  mentioned, 
exempts  the  minister  from  punishment,  to  which  he  might  have 
been  liable  under  this  canon,  by  declaring  that  no  minister 
shall  be  liable  to  ecclesiastical  censures  for  solemnising  the 
marriage  of  a  minor,  unless  he  has  notice  of  the  dissent  of 
parents  or  guardians,  in  which  case,  as  we  have  observed,  he 
would  remain  liable  to  punishment  for  disobedience  to  the  canon. 

The  churchwardens  and  chapelwardens  are  to  provide  a  proper 
book  of  substantial  paper,  marked  and  ruled  respectively  in 
manner  directed  for  the  register-book  of  marriages  ;  and  the 
banns  are  to  be  published  from  the  said  register-book  by  the 
officiating  minister,  and  not  from  loose  papers,  and  after  pub- 
lication are  to  be  signed  by  the  officiating  minister,  or  some 
person  under  his  direction  (e). 

(c)  4  Geo.  4,  c.  76,  s.  8. 

(d)  See  Canon  62,  which  does  not  appear  to  be  altered  in  this  respect  by  the 
statute. 

(e)  4  Geo  4,  c.  76,  s.  6. 
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Whenever  a  marriage  shall  not  be  had  within  three  months  Repubiica- 
after  the  complete  publication  of  banns,  no  minister  shall  pro-  tion  of  banns 
ceed  to  the  solemnisation  of  the  same,  until  the  banns  shall  have  after  three 
been  republished  on  three  several  Sundays  in  the  form  and  months. 
manner  prescribed,  unless  after  such  time  the  parties  choose  to 
obtain  a  licence.     The  publication  of  banns,  therefore,  unless 
followed  by  marriage  within  three  months,  is  a  nullity.     It  is 
not  specified  in  the  Act  whether  these  are  to  be  calendar  or  lunar 
months  ;    but  according  to  the  calculation  generally  in  eccle- 
siastical matters,  they  would  be  calendar  months  ;    and  that 
this  would  be  so  considered  appears  certain  from  the  Marriage 
Act,  1836  (/  ),  where  it  is  enacted,  that,  in  marriages  under  that 
Act,  if  the  marriage  is  not  had  within  three  calendar  months 
after   notice   entered   with   the    superintendent  registrar,  the 
licence  granted  thereupon  shall  be  void. 

Marriage  can  also  take  place  by  licence,  but  in  the  case  of  Marriage  by 
marriages  in  churches  only  by  licence  granted  by  the  proper  licence- 
ecclesiastical  authority,  and  not  by  that  granted  by  the  super- 
intendent registrar  (g).     There  is  a  marked  distinction  between 
the  publication  of  banns  and  the  grant  of   a  licence  in  that, 
whereas  in  the  former  case  the  object  is  publicity,  in  the  latter 
case  it  is  identity  (h),  and  statements  false  to  the  knowledge  of 
both  parties  do  not  invalidate  the  marriage  (h). 

Canon  101  provides  that  no  licence  to  marry  without  banns  Canon  101. 
shall  be  granted  by  any  persons  exercising  any  ecclesiastical 
jurisdiction  or  claiming  any  privileges  in  the  right  of  their 
churches,  but  only  by  such  as  have  episcopal  authority,  or  the 
commissary  for  faculties,  vicars-general  of  the  Archbishops  and 
bishops  sede  plena  or  sede  vacante,  the  guardian  of  the  spiritu- 
alities, or  ordinaries  exercising  the  right  of  episcopal  juris- 
diction in  the  several  jurisdictions  respectively.  The  grant  of 
any  such  licence  is  discretionary,  and  its  refusal  cannot  be 
challenged  (i).  In  practice  licences  are  generally  granted  by 
surrogates  appointed  by  the  chancellor.  The  fees  vary  in 
different  dioceses. 

If  the  parties  purposing  to  contract  matrimony  intend  to 
proceed  by  licence,  the  officiating  clergyman  will  of  course  be 
less  immediately  concerned  in  the  preliminaries  ;  but  where 
there  has  been  no  publication  of  banns,  or  registrar's  certificate 

(/)  6  &  7  Will.  4,  c.  85,  s.  19. 

(g)  See  post,  p.  602. 

(h)  Ewing  v.  Wheatley  (1814),  2  Hagg.  Cons.  175  ;  Clowes  v.  Clowes  (1842),  2  N.  C. 
1  ;  Bevan  v.  M'Mahon  (1861),  2  Sw.  &  Tr.  230  ;  In  re  Rutter,  [1907]  2  Ch.  592  ; 
Plummer  v.  Plummer,  [1917]  P.  163.  It  is  thought  that  the  same  principles  in  this 
respect  apply  to  ecclesiastical  and  civil  licences. 

(i)  The  judgment  of  Sir  J.  Nicholl  in  Prince  of  Capua  v.  Count  de  Ludolf  (The 
Times,  May  5th,  1836,  printed  in  30  L.  J.,  P.  &  M.  71,  n.)  and  the  opinions  of 
Sir  C.  Pratt,  A.-G.  (afterwards  Lord  Camden),  in  1760  (Forsyth's  Cases  and 
Opinions  on  Constitutional  Law,  479),  and  of  Sir  R.  Webster,  A.-G.  (afterwards  Lord 
Alverstone),  and  Mr.  Digby  Thurnam  in  1895  (The  Times,  January  30th,  1911),  have 
been  generally  accepted  as  correct  and  followed  in  practice,  in  preference  to  the 
view  expressed  by  Dr.  T.  H.  Tristram  in  Ex  part e  Brinckman  (1895),  11  T.  L.  R.  387, 
496.  See  the  correspondence  in  The  Times,  May  23rd  to  30th,  1903 ;  January  19th 
to  February  8th,  1911. 
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instead,  he  is  severely  punishable  for  solemnising  marriage, 
unless  a  licence  has  been  first  had  and  obtained  from  some 
persons  or  person  having  authority  to  grant  the  same  (k)  ;  and 
although  the  licence  may  be  an  authority  for  him  to  solemnise 
a  marriage  without  publication  of  banns,  yet  if  he  discover  any 
variation  in  the  licence,  he  may  without  impropriety  hesitate 
to  act  upon  it  (I)  ;  and  if  he  has  fairly  any  reason  to  suspect 
fraud,  delay  is  justifiable  for  the  sake  of  inquiry  (m).  Yet  as  a 
licence  is  a  faculty  for  dispensing  with  the  necessity  of  a  pub- 
lication of  banns,  and  is  thus  an  authority  and  direction  to  the 
minister  to  dispense  with  that  which  might  otherwise  have  been 
the  means  of  informing  him  of  any  irregularity  in  the  proposed 
marriage,  the  responsibility  must  rest  with  those  by  whose 
authority  the  licence  is  granted,  and  it  would  be  unreasonable 
that  the  minister  should  be  responsible  unless  it  can  be  made 
certain  that  he  had  notice  of  the  irregularity  and  wilfully  over- 
looked it.  Upon  which  point  it  has  been  said  by  Kindersley, 
V.-C.  :  ;<  The  bishop's  authority  grants  the  licence,  and  the 
responsibility  is  upon  him  to  take  care  that  what  is  represented 
to  him  as  to  the  abode  of  the  parties  is  correctly  represented.  It 
is  only  fifteen  days,  and  it  would  very  likely  be  that  the  minister 
of  a  metropolitan  parish  or  of  a  district  in  any  of  the  large  towns 
might  have  no  means  of  ascertaining  where  the  parties  live, 
except  after  some  time  and  some  inquiry  and  research,  which 
might  delay  the  marriage  not  only  for  hours  but  for  days,  and 
it  is  not  his  function  to  ascertain  it.  His  function  is  to  act 
according  to  the  licence  of  his  diocesan,  and  the  responsibility 
will  be  on  the  diocesan.  I  do  not  mean  to  say  that  if  a 
clergyman  knew  the  facts,  and  chose  to  take  upon  himself  the 
responsibility  of  saying,  '  I  will  not  marry  you  notwith- 
standing this  licence,'  it  might  not  turn  out,  when  he 
came  to  represent  the  matter  to  the  bishop,  that  the  bishop 
was  misled.  But  what  a  peril  does  a  clergyman  take  upon 
himself  !  Therefore  it  appears  to  me  that  if  the  licence 
is  duly  framed  and  presented  to  him,  he  has  no  right  to 
question  the  authority  or  propriety  of  that  licence  ;  he  is 
bound  to  marry  the  parties  according  to  it,  and  that  he 
has  no  option  but  to  perform  the  marriage  according  to  the 
bishop's  licence  "  (n). 

The  strict  provisions  of  the  canons  (o)  show  the  care  and 
anxiety  of  the  ecclesiastical  law  to  prevent  any  evil  that  might 
result  from  the  practice  of  granting  licences.  But  they  are  now 
superseded  by  the  statute  law,  which  has  substituted  require- 
ments in  some  respects  less  stringent.  The  Marriage  Act, 
1823,  provides  that  before  any  such  licence  be  granted,  one  of 
the  parties  shall  personally  swear  before  the  surrogate,  or  other 

(k)  4  Geo.  4,  c.  76,  s.  21. 

(I)  Swing  v.  Wheatky  (1814),  2  Hagg.  Cons.  175. 

(m)  Argar  v.  Holdsworth  (1758),  2  Lee,  515  ;  Rogers  E.  L. 

(n)  Tuckniss  v.  Alexander  (1863),  32  L.  J.,  Ch.  794,  at  p.  806. 

(o)  Canons  101  ad  finem,  102,  10S, 
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person  having  authority  to  grant  the  same,  that  he  or  she  Requisites 
believeth  that  there  is  no  impediment  of  kindred  or  alliance,  or  now  ne°es- 
of  any  other  lawful  cause,  nor  any  suit  commenced  in  any  oaSittTbe 
court,  to  bar  or  hinder  the  proceeding  of  the  said  matrimony  made  by 
according  to  the  tenor  of  the  said  licence  ;    and  that  one  of  party  obtam- 
the  said  parties  hath,  for  the  space  of  fifteen  days  immediately  mg 
preceding  such  licence,  had  his  or  her  usual  place  of  abode 
within  the  parish  or  chapelry  within  which  such  marriage  is 
to    be    solemnised  (p)  ;     and    where    either    of    the    parties, 
not  being  a  widower  or  widow,  shall   be  under  the  age  of 
twenty-one  years,  that  the  consent  of  the  person  or  persons, 
whose   consent   to   such   marriage   is  required  under  the  pro- 
visions   of    the   Act,    had   been  obtained   thereto :    provided 
always,   that    if    there   shall  be   no   such  person  or    persons 
having  authority  to  give  such  consent,  then,  upon  oath  made 
to  that  effect  by  the  party  requiring   such   licence,    it  shall 
be  lawful  to  grant  such  licence,  notwithstanding  the  want  of 
any  such  consent  (q). 

And  it  is  further  enacted,  that  it  shall  not  be  required  of  any  No  caution  or 
person  applying  for  any  such  licence  to  give  any  caution  or  security  now 
security,  by  bond  or  otherwise,  before  such  licence  is  granted,  re(lun 
anything   in   any   Act  or    canon  to    the    contrary    notwith- 
standing (r). 

The  parties  who  are  empowered,   under  different  circum-  By  whom 
stances,  to  give  the  requisite  consent  in  the  case  of  minors,  are  be^fven^n0 
next  specified  ;   it  being  provided  that  the  father,  if  living,  of  case  of  parties 
any  party  under  the  age  of  twenty-one  (such  party  not  being  a  under  age. 
widower  or  widow)  ;   or  if  the  father  be  dead,  the  guardian  or 
guardians  of  the  person  of  the  party  so  under  age,  lawfully 
appointed,  or  one  of  them  ;   and  in  case  there  shall  be  no 
such   guardian  or   guardians,  then  the  mother  of  such  party 
if   unmarried  ;    and   if  there   be   no   mother   unmarried,    the 
guardian  or  guardians  of  the  person  appointed  by  the  Court 
of  Chancery,  if    any,   or   one   of  them,   shall   have  authority 
to  give  consent  to  the  marriage  of    such  party  ;    and  such 
consent    is    required    for    the    marriage    of    such    party    so 
under  age,  unless  there  shall  be  no  person  authorised  to  give" 
such  consent  (r). 

In  case  the  father  or  fathers  of  the  parties  to  be  married,  or 
of  one  of  them,  so  under  age,  shall  be  non  compos  mentis  ;  or 
the  guardian  or  mother,  whose  consent  is  made  necessary,  as 
aforesaid,  to  the  marriage  of  any  such  parties,  shall  be  non 
compos  mentis,  or  in  parts  beyond  seas,  or  shall  unreasonably, 


(p)  No  evidence  is  afterwards  admissible  in  any  suit  touching  the  validity 
of  a  marriage  to  prove  the  absence  of  actual  dwelling  :  Marriages  Act,  1823 
(4  Geo.  4,  c.  76),  s.  26.  A  false  oath  in  this  matter  is  punishable  by  indictment : 
R.  v.  Chapman  (1849),  2  C.  &  K.  846;  Plummer  v.  Plummer,  [1917]  P.  163;  it 
is  not  cognisable  by  the  ecclesiastical  courts  :  Phillimore  v.  MacJion  (1876),  1  P.  I>. 
481. 

(q)  4  Geo.  4,  c.  76,  s.  14. 

(r)  Sects.  15,  16. 
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or  from  undue  motives,  refuse  or  withhold  his  or  her  consent  to 
a  proper  marriage  ;  then  it  shall  and  may  be  lawful  for  any 
person  desirous  of  marrying  in  any  of  the  above  cases,  to  apply 
by  petition  to  the  Chancellor,  Lord  Keeper,  or  Lords  Commis- 
sioners of  the  Great  Seal  of  Great  Britain  for  the  time  being, 
Master  of  the  Rolls,  or  Vice-Chancellor  of  England,  who  is  and 
are  respectively  empowered  to  proceed  upon  such  petition  in  a 
summary  way  ;  and  in  case  the  marriage  proposed  shall,  upon 
examination,  appear  to  be  proper,  the  said  Lord  Chancellor, 
&c.,  shall  judicially  declare  the  same  to  be  so  ;  and  such 
judicial  declaration  shall  be  deemed  and  taken  to  be  as  good 
and  effectual  as  if  the  father,  guardian  or  mother  of  the  person 
so  petitioning  had  consented  to  such  marriage  (t).  In  the  case 
of  a  father  withholding  his  consent  to  the  marriage  of  a  minor, 
it  has  been  held  that  the  court  can  only  interfere  upon  petition, 
according  to  the  provisions  above  mentioned,  where  the  father 
is  non  compos  mentis  ;  that  the  words  "  any  of  them  whose 
consent,  &c.,"  refer  to  the  persons  named  in  the  immediately 
preceding  member  of  the  sentence,  viz.,  the  "guardian  or 
guardians,  mother  or  mothers  ;  "  and  that  the  discretionary 
power  of  consent  vested  in  the  judges  of  the  court,  in  case  the 
consent  should  be  withheld  unreasonably,  or  from  undue 
motives,  applies  exclusively  to  the  case  of  such  guardian  or 
mother  so  acting.  And  the  Lord  Chancellor  subsequently 
mentioned  that  he  had  looked  over  the  Act  with  the  Vice- 
Chancellor,  and  that  they  were  clearly  of  opinion  that  its 
provisions  did  not  extend  to  the  case  of  a  father  beyond  seas, 
or  unreasonably  withholding  his  consent,  but  only  to  the  case 
of  a  father  who  was  non  compos  (u). . 

If  any  valid  marriage  has  been  solemnised  by  licence  between 
parties,  one  or  both  of  whom  shall  be  under  age,  contrary  to  the 
provisions  of  the  Act,  the  licence  having  been  obtained  by 
perjury  or  fraud,  the  guilty  party  may  be  made  to  forfeit  all 
property  accruing  from  the  marriage,  provided  such  forfeiture 
is  sued  for  in  the  manner  directed  by  the  Act  ;  and  such  pro- 
perty may  be  secured  in  such  manner  as  the  Act  directs,  for  the 
benefit  of  the  issue  of  the  marriage,  or  according  to  the  circum- 
stances, in  such  manner  as  the  Court  of  Chancery  may  think 
fit  (x}. 

No  surrogate,  hereafter  to  be  deputed  by  any  ecclesiastical 
judge  who  hath  power  to  grant  licences,  shall  grant  any  such 
licence  till  he  hath  taken  an  oath  before  the  said  judge,  or  before 
a  commissioner  appointed  by  commission  under  the  seal  of  the 
said  judge,  which  commission  the  said  judge  is  hereby  autho- 
rised to  issue,  faithfully  to  execute  his  office  according  to  law, 
to  the  best  of  his  knowledge  (y}. 


(t)  4  Geo.  4,  c.  76,  s.  17. 

(u)  Exparte  I.  C.  (an  Infant)  (1838),  3  Myl.  &  Cr.  471. 

(x)  Sect.  23  ;  and  cf.  similar  provisions  in  the  Foreign  Marriage  Act,  1892  (55  & 
56  Viet.  c.  23),  s.  14. 
(y)  4  Geo.  4,  c.  76,s.  18. 
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There  is  the  same  limitation  as  to  time  within  which  the 
marriage  must  be  solemnised  after  licence  granted,  as  in  the 
case  of  banns,  it  being  enacted  that  whenever  a  marriage  shall 
not  be  had  within  three  months  after  the  grant  of  a  licence  by 
any  Archbishop,  bishop,  or  any  ordinary,  no  minister  shall 
proceed  to  solemnise  marriage  till  a  new  licence  be  granted,  or 
banns  published  ;  which  months,  as  we  have  observed  in 
speaking  of  publication  of  banns,  must  be  taken  to  be  calendar 
months  (z). 

No  licence  is  to  be  granted  to  solemnise  marriage,  except  in 
the  church  or  chapel  belonging  to  the  parish  or  chapelry  where 
one  of  the  parties  has  resided  for  fifteen  days  immediately 
before  the  granting  of  such  licence  (a)  ;  but  where  such  church 
is  rebuilding,  or  under  repair,  the  licence  shall  extend  to  any 
licensed  place  in  the  parish  or  chapelry,  or,  if  there  be  none, 
then  to  the  church  or  chapel  of  the  adjoining  parish  or 
chapelry  (6). 

Besides  the  ordinary  ecclesiastical  licences,  special  licences 
are  sometimes  granted  by  the  Archbishop  of  Canterbury  :  the 
material  difference  is,  that  by  special  licences  the  marriage  is 
permitted  to  be  solemnised  at  any  time,  in  any  church  or  chapel 
or  other  meet  or  convenient  place. 

By  a  regulation  of  Archbishop  Seeker,  special  licences, 
dispensing  with  both  time  and  place,  are  not  to  be  granted, 
excepting  to  persons  of  the  rank  of  peers  or  peeresses  in 
their  own  right,  dowager  peeresses,  members  of  the  Privy 
Council,  the  judges  of  Westminster  Hall,  baronets,  knights, 
and  members  of  Parliament  ;  but  this  regulation  does  not 
bar  the  Archbishop  of  Canterbury  from  granting  occasional 
favours  beyond  these  limits.  In  all  cases  a  special  fiat  is 
addressed  by  the  Archbishop  to  the  master  of  the  faculties. 
To  persons  of  inferior  rank  a  special  licence,  dispensing 
with  the  particular  parish  required  by  the  Act,  or  with  the 
canonical  hours,  is  sometimes  granted  on  a  particular  applica- 
tion (c). 

This  power  to  grant  faculties,  dispensations  and  licences,  as 
the  Pope  had  done  before,  was  given  to  the  Archbishop  of 
Canterbury  by  the  statute  25  Hen.  VIII.  c.  21,  and  it  is  ex- 
pressly reserved  to  him  by  the  Marriage  Act,  1823,  which 
declares  that  nothing  therein  contained  shall  be  construed  to 
extend  to  deprive  the  Archbishop  of  Canterbury  and  his 
successors,  and  his  or  their  proper  officers,  of  the  right  which 
hath  hitherto  been  used,  of  granting  special  licences  to  marry 
at  any  convenient  time  or  place  (d). 

In  the  case  of  a  licence,  the  entry  of  a  caveat  is  tantamount 
to  the  public  dissent  from  the  publication  of  banns  ;  for  if  any 

(2)  4Geo.  4,  c.  76,  s.  19. 

(a)  See  note  (p),  p  599, 

(b)  Sects.  10  and  12. 

(c)  Poynter,  Law  of  Marriage,  51.     A  heavy  fee  is  payable. 

(d)  4  Geo.  4,  c.  76,  s.  20. 
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caveat  be  entered  against  the  grant  of  any  licence  for  a  marriage, 
such  caveat  being  duly  signed  by  or  on  the  behalf  of  the  person 
who  enters  the  same,  together  with  his  place  of  residence,  and 
the  ground  of  objection  on  which  his  caveat  is  founded,  no 
licence  shall  issue  till  the  said  caveat,  or  a  true  copy  thereof,  be 
transmitted  to  the  judge  out  of  whose  office  the  licence  is  to 
issue,  and  until  the  judge  has  certified  to  the  registrar  that  he 
has  examined  into  the  matter  of  the  caveat,  and  is  satisfied  that 
it  ought  not  to  obstruct  the  grant  of  the  licence  for  the  said 
marriage,  or  until  the  caveat  be  withdrawn  by  the  party  who 
entered  the  same  (e). 

And  what  we  have  already  mentioned  as  to  the  parties  by 
whom,  and  the  causes  for  which,  banns  may  be  forbidden,  is 
equally  applicable  to  the  entry  of  caveats. 

The  forging  or  fraudulently  altering  of  any  licence  of  or 
certificate  for  marriage  or  the  knowingly  uttering  of  the  same 
is  felony  (/). 

The  parties  intending  to  contract  marriage  according  to  the 
rites  of  the  Church  of  England  may  also,  if  they  please,  proceed, 
by  giving  notice,  and  obtaining  the  certificate  of  the  superinten- 
dent registrar.  The  mode  of  giving  notice  in  order  to  obtain, 
and  the  mode  of  obtaining  or  forbidding  the  issue  of  this 
certificate,  was,  in  the  first  instance,  prescribed  by  the 
Marriage  Act,  1836  (g),  by  which  Act  it  was  declared  that 
where,  by  any  law  or  canon  in  force  before  the  passing  of 
the  Act,  it  was  provided  that  any  marriage  might  be  solem- 
nised after  publication  of  banns,  such  marriage  might  be 
solemnised  in  like  manner  on  production  of  the  registrar's 
certificate  (h). 

The  same  Act  contains  provisions,  in  which  we  are  not  now 
interested,  for  enabling  the  superintendent  registrar  also  to  grant 
licences  :  as  to  which  it  is  provided  that  nothing  therein  con- 
tained shall  authorise  any  superintendent  registrar  to  grant  any 
licence  for  marriage  in  any  church  or  chapel,  in  which  marriages 
might  be  solemnised  according  to  the  rites  of  the  Church  of 
England,  or  in  any  church  or  chapel  belonging  to  the  Church  of 
England,  or  licensed  for  the  celebration  of  divine  worship, 
according  to  the  rites  and  ceremonies  of  the  Church  of 
England  (i). 

The  distinction  between  the  certificates  and  licences  not 
having  been  accurately  observed,  it  was  doubted  whether  a 
party  having  obtained  a  superintendent  registrar's  certificate 
could  insist  upon  being  married  in  a  church  according  to  the 
rites  of  the  Church  of  England  :  and  accordingly  in  an  Act 
passed  in  the  following  year,  the  provision  of  the  last-mentioned 


,s.  11. 
Act,  1861  (24  &  25  Viet.  c.  98),  s.  35. 


(e)  4  Geo.  4,  c. 
(/)  Forgery 
(g)  6  &  7  Will.  4,  c.  85. 
(h)  Cf.  the  provisions  of  the  Marriage  of  British  Subjects  (Facilities)  Act,  1915 
(5  &  6  Geo.  5,  c.  40),  as  to  marriages  with  colonials  or  in  the  colonies. 
(i)  6  &  7  Will.  4,  c.  85,  s.  11. 
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Act  in  this   respect   was   recited,   and   it   was  then  declared 
that   the    giving   of   notice    to  the    superintendent   registrar, 
and    the   issue    of   the   superintendent    registrar's    certificate,  The  certificate 
should  be  used  and  stand  instead  of  the  publication  of  banns,  is in  pJace  of 
to  all  intents  and  purposes,  where  no  such  publication  should 
have  taken  place  ;    and   that   every   parson,  vicar,   minister, 
or   curate   in   England  should  solemnise  marriages  after  such 
notice  and  certificate  in  like  manner  as  after  due  publication 
of  banns  :    provided  that  the  church  wherein  any  marriage 
according  to  the  rites  of  the  Church  of  England  should  so  be  t 
solemnised  should  be  within  the   district   of  the   superinten- 
dent   registrar  by  whom  such  certificate  should   have   been 
issued  (&). 

Although  the  clergyman  has  nothing  to  do  with,  and  is  in  no  HOW  far  a 
way  concerned  in,  the  obtaining  this  certificate,  yet  it  may  be  minister  is 
presumed  by  analogy  to  the  cases  of  banns  and  licences,  that  he  ?t°nc 
would  properly  hesitate  to  perform  the  ceremony,  if  the  certifi- 
cate were  irregular  on  the  face  of  it  or  he  had  reason  to  believe 
that  it  had  been  improperly  obtained  ;    it  becomes  necessary 
therefore  to  consider  this  certificate  briefly. 

Provision  is  made  for  the  form  of  notice  to  be  given  and 
the  time  of  giving  it,  the  matters  which  the  notice  must  con- 
tain, the  entry  in  the  marriage  notices  book  and  publica- 
tion of  the  notices,  and  the  declaration  to  be  made  by  the 
parties. 

After  the  expiration  of  twenty-one  days  from  the  entry  of  Certificate  of 
such  notice  of  marriage,  the  superintendent  registrar,  upon  being  dent™*Strar 
requested  so  to  do,  by  or  on  behalf  of  the  party  by  whom  such  where  and 
notice  was  given,  is  to  issue  under  his  hand  a  certificate,  in  a  how  to  be 
form  prescribed  by  the  Act  :    provided  that  no  lawful  impedi-  issued- 
ment  be   shown  to   the   satisfaction   of   such  superintendent 
registrar  why  such  certificate  shall  not  issue  ;    and  provided 
the  issue  of  such  certificate  shall  not  have  been  forbidden,  as 
provided  for  by  the  Act  (/). 

The  certificate  is  to  contain  the  particulars  set  forth  in  the  Contents  of 
notice,  the  day  on  which  the  notice  was  entered,  and  that  the  thecertif 
full  period  of  twenty-one  days  has  elapsed  since  the  entry  of 
such  notice,  and  that  the  issue   of  such   certificate  has  not 
been  forbidden  (ra).     The  certificate  is  to  be  printed  in  black 
ink  (ri),  and  is  to  be  in  the  form  or  to  the  effect  set  out  in  Form. 
Schedule  B  (o). 

(k)  7  Will.  4  &  1  Viet.  c.  22,  s.  36. 
(1)  6  &  7  Will.  4,  c.  85,  s.  7. 
(ra)  Sect.  7  and  19  &  20  Viet.  c.  119,  s.  4. 

(n)  Sect.  8.  Superintendent  registrars'  certificates  for  marriage  by  licence  (not 
in  churches)  are  to  be  printed  in  red  ink. 

(o)  19  &  20  Viet.  c.  119,  s.  4.     Schedule  B  is  as  follows  : — 

"  Form  of  Superintendent  Registrar's  Certificate. 

"  I,  John  Cox,  Superintendent  Registrar  of  the  District  of  Hendon,  in  the  County  of 
Middlesex,  do  hereby  certify,  that  on  the  fifth  day  of  January,  1857,  notice  was  duly 
entered  in  the  marriage  notice  book  of  the  said  district  of  the  marriage  intended 
between  the  parties  hereinafter  named  and  described,  and  of  such  marriage  being 
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No  marriage  by  certificate  may  be  celebrated  until  twenty- 
one  days  after  the  entry  of  the  notice  with  the  superintendent 
registrar  (p). 

Whenever  a  marriage  shall  not  have  been  had  within  three 
calendar  months  after  the  notice  shall  have  been  entered  by  the 
superintendent  registrar,  the  notice  and  certificate,  and  all  other 
proceedings,  shall  be  utterly  void  ;  and  no  person  shall  solem- 
nise a  marriage  until  a  new  notice,  entry  and  certificate,  be 
given  as  before  (q). 

We  have  now  gone  through  the  preliminaries  to  the  solem- 
nisation of  marriage  according  to  the  different  modes  which  the 
parties  may  choose  to  adopt  ;  and  the  clergyman  may  require 
to  be  reasonably  satisfied  that  one  of  these  modes  has  been 
observed  before  he  can  be  called  on  to  perform  the  ceremony. 
Previously  to  the  performance  of  such  ceremony,  in  the  case  of 
banns  (if  the  publication  of  them  in  respect  of  either  of  the 
parties  not  residing  within  his  parish  has  been  made  by  the 
minister  of  another  parish),  a  certificate  of  that  fact  under  the 
hand  of  such  minister  is  necessary  (r).  In  the  case  of  licences, 
the  licence  must  be  produced.  In  the  case  of  certificates,  it  is 
expressly  provided,  that  the  superintendent  registrar's  cer- 
tificate, or  in  case  the  parties  have  given  notice  to  the 
superintendent  registrars  of  different  districts,  the  certificate 


intended  to  be  solemnised  without  [or  by,  as  the  case  may  be]  licence,  delivered 
under  the  hand  of  James  Smith,  one  of  the  parties  ;  (that  is  to  say,) 


Church  or 

District  and 

Name. 

Condition. 

Rank 
or 
profession. 

Age. 

Dwelling 
place. 

Length  of 
resi- 
dence. 

building  in 
which  the 
marriage  is  to 
be  solemnised. 

which  the 
parties 
respectively 
dwell. 

James 
Smith 

Widower 

Ironmonger 

Twenty-five 
years 

\6,High  Street, 
Hendon, 

Fifteen 
days 

Sion  Chapel, 
West  Street, 

Hendon, 
Middlesex 

Middlesex 

Tunbridge, 

Kent 

Martha 

Spinster 

— 

Nineteen 

Grove  Farm, 

More 

Tunbridge, 

Green 

years 

Tunbridge, 

than  a 

Kent 

Kent 

month 

"  Date  of  entry  of  notice,   ] 

5th  January,  1857.        (    The  issue  of  this  certificate  has  not  been  forbidden  by 
Date  of  certificate  given,  f       any  person  authorised  to  forbid  the  issue  thereof. 
27th  January,  1857.      ) 

"Witness  my  hand  this  twenty-seventh  day  of  January,  1S57. 

"(Signed)    JOHN  COX, 

"  Superintendent  Registrar. 

"  This  certificate  will  be  void  unless  the  marriage  is  solemnised  within  three  calen- 
dar months  after  the  date  of  the  entry  of  notice,  namely,  on  or  before  the  fifth  day 
of  April,  1857." 

(p)  6  &  7  Will.  4,  c.  85,  s.  14. 

(q)  Sect.  15. 

(r)  Rubric  in  the  form  of  solemnisation  of  matrimony. 


OF   MARRIAGE. 


of   each   superintendent   registrar   shall  be   delivered   to  the 
officiating  minister  (s). 

The  ceremony  of  marriage  according  to  the  forms  of  the 
Established  Church  must  be — 

1.  In  a  church.     In  facie  ecclesice. 

2.  Performed  by  a  minister  of  the  Established  Church. 

Per  presbyterum  sacris  ordinibus  constitution. 

3.  According  to  all  the  rules  prescribed  by  the  rubric  of 

that  Church. 

4.  Within  the  hours  of  eight  in  the  forenoon  and  three  in 

the  afternoon. 

5.  In  the  presence  of  a  proper  number  of  witnesses. 

1.  By  a  constitution  of  Archbishop  Reynolds,  marriage  shall 
be  solemnised  reverently  and  in  the  face  of  the  Church  ;  and  by 
a  constitution  of  Archbishop  Mepham,  it  was  ordained,  that 
every  priest,  whether  regular  or  secular,  who  dared  celebrate  or 
be  present  at  the  solemnisation  of  marriage  anywhere,  save  in 
the  parish  church,  without  special  licence  of  the  diocesan,  should 
be  suspended  from  his  office  for  one  whole  year  (t). 

And  by  the  canons  of  1603,  it  was  further  ordered,  that  no 
minister,  on  pain  of  suspension  for  three  years  ipso  facto,  should 
celebrate  marriage  between  any  persons  in  any  other  place  but 
in  the  churches  or  chapels  where  one  of  them  dwelt  (u)  ;  but 
the  canon  law  did  not  and  could  not  declare  a  marriage  else- 
where than  in  a  church  in  itself  void  ;  and  as  many  clergymen 
might  be  beyond  the  reach  of  ecclesiastical  punishment,  the 
consequence  of  this  was  that  many  marriages  were  irregularly 
solemnised  by  persons  in  holy  orders  in  the  Fleet  Prison  and  its 
liberties,  in  May  Fair,  and  in  such  like  places,  and  in  private 
houses. 

These  irregularities  were  put  a  stop  to  by  26  Geo.  II.  c.  33  ; 
and  the  law  now  depends  on  the  Marriage  Act,  1836  (x),  though 
the  provisions  of  the  Marriage  Act,  1823  (y),  which  are  in  pari 
materid,  have  never  been  repealed. 

The  Marriage  Act,  1836  (x),  s.  39,  provides  that  every  person 
who  shall  knowingly  and  wilfully  solemnise  any  marriage  in 
England  except  by  special  licence  in  any  other  place  than  a 
church  or  chapel  in  which  marriages  may  be  solemnised 
according  to  the  rites  of  the  Church  of  England  .  .  .  shall  be 
guilty  of  felony ;  every  prosecution  must  be  commenced 
within  the  space  of  three  years  after  the  offence  com- 
mitted. 

Besides  the  parish  church,  the  bishop  of  the  diocese,  with  the 
consent  of  the  patron  and  incumbent  of  the  church  of  the  parish 
in  which  there  was  any  public  chapel  with  a  chapelry  annexed 


(s)  Sect.  16;  and  as  to  persons  coming  from  the  colonies  see  similar 
in  5  &  6  Geo.  5,  c.  40. 
(t)  Lyndw.  274. 
(u)  Canon  62. 
(x)  6  &  7  Will.  4,  c.  85. 
(y)  4  Geo.  4,  c.  76,  s.  21. 
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or  of  any  chapel  in  an  extra-parochial  place  (z),  signified  to  him 
under  their  hands  and  seals  respectively,  might  under  that  Act 
authorise  by  writing  under  his  hand  and  seal  the  publication  of 
banns  and  solemnisation  of  marriages  in  such  chapel,  for 
persons  residing  within  such  chapelry  or  extra-parochial  place, 
such  consent,  together  with  such  written  authority,  to  be 
registered  in  the  registry  of  the  diocese  (a).  In  every  such 
chapel,  where  such  authority  has  been  given,  there  is  to  be 
placed  in  some  conspicuous  part  of  the  interior  a  notice  in  the 
words  following :  "  Banns  may  be  published  and  marriages 
solemnised  in  this  chapel  "  (b). 

Parishes  where  there  is  no  church  or  chapel,  and  extra- 
parochial  places,  are  to  be  taken  for  the  purposes  of  that  Act 
in  respect  of  marriages  to  belong  to  any  adjoining  parish  or 
chapelry  (c).  If  any  church  or  chapel  is  being  demolished  in 
order  to  be  rebuilt,  or  is  under  repair,  and  on  such  account  is 
disused  for  public  service,  the  banns  may  be  proclaimed  in  the 
church  x>r  chapel  of  an  adjoining  parish,  &c.,  or  in  any  place 
within  the  parish  licensed  by  the  bishop  for  divine  service 
during  the  repair  or  rebuilding,  and  where  no  such  place  is 
licensed  the  marriage,  whether  by  licence  or  banns,  may  be 
solemnised  in  the  church  or  chapel  of  the  adjoining  parish  (d)  ; 
or  the  bishop  may  order  that  banns  may  be  published  and 
marriages  solemnised  in  any  consecrated  chapel  of  the  parish, 
which  for  this  period  and  this  purpose  is  to  be  taken  to  be  the 
parish  church  (e). 

All  Acts  of  Parliament  relating  to  publishing  banns  of 
marriage  and  marriages  apply  to  all  separate  and  distinct 
parish  churches,  and  to  all  district  churches  and  chapels  built 
under  the  authority  of  the  Church  Building  Acts,  1818  (/ )  and 
1819  (g),  and  these  powers  are  extended  to  all  churches  or 
chapels  of  ecclesiastical  districts  or  consolidated  chapelries  ; 
and  in  cases  of  chapels  of  ease  to  which  ecclesiastical  districts 
are  attached,  the  Ecclesiastical  Commissioners  have  power, 
with  consent  of  the  bishop,  to  determine  whether  banns  shall 
be  published,  or  marriages  had,  in  such  chapels  or  not  ;  and  if 
they  so  determine,  then  the  boundaries  of  the  district  assigned 
to  such  chapel  are  to  be  inrolled  in  the  Court  of  Chancery  and 
in  the  registry  of  the  diocese  (g). 

Another  statute  on  the  same  subject  seems  to  recognise  the 
sanction  of  custom,  however  recently  established,  in  deter- 


(2)  In  the  case  of  churches  or  chapels  in  extra-parochial  places,  no  consent  appears 
now  to  be  required  :  20  Viet.  c.  19,  s.  9  ;  23  &  24  Viet.  c.  24. 

(a)  4  Geo.  4,  c.  76,  s.  3. 

(b)  Sect.  4. 

(c)  Sect.  12. 

(d)  Sect.  13  and  5  Geo.  4,  c.  32,  s.  1  ;   Williams  v.  Williams  (1909),  25  T.  L.  R. 
232. 

(e)  11  Geo.  4  &  1  Will.  4,  c.  18,  s.  2. 
(/)  58  Geo.  3,  c.  45,  ss.  24,  27,  28. 
(g)  59  Geo.  3,  c.  134,  ss.  16, 17. 
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mining  in  what  churches  or  chapels  marriages  may  be  solem- 
nised ;  for  it  is  declared  that  all  marriages  which  had  been 
solemnised  in  churches  and  public  chapels  erected  since  the 
first  Marriage  Act,  and  all  marriages  thereafter  to  be  solemnised 
in  such  churches  or  chapels,  it  having  been  customary  to 
solemnise  marriages  therein  since  the  passing  of  the  said 
Marriage  Act,  should  be  good  and  valid  in  law  (h). 

And  now  any  church  or  chapel,  without  reference  to  the 
particular  Act  under  which  it  may  have  been  built,  and,  as  it 
seems,  whether  built  or  consecrated  before  or  after  the  17th 
August,  1836,  the  time  of  passing  the  Marriage  Act,  1836  (i), 
may  be  licensed  by  the  bishop  for  the  due  solemnisation  of 
marriages  (  j).  That  Act,  after  reciting  that  it  is  expedient 
that  provision  should  be  made,  under  proper  restrictions,  for 
relieving  the  inhabitants  of  populous  districts  remote  from  the 
parish  church,  or  from  any  chapel  wherein  marriages  may  be 
lawfully  celebrated  according  to  the  rites  and  ceremonies  of  the 
Church  of  England,  from  the  inconvenience  to  which  they  may 
be  thereby  subjected  in  the  solemnisation  of  their  marriages, 
enacts  that  with  the  consent,  under  the  hands  and  seals  of  the 
patron  and  incumbent  respectively  of  the  church  of  the  parish 
or  district  in  which  may  be  situated  any  public  chapel,  with  or 
without  a  chapelry  thereunto  annexed,  or  any  chapel  duly 
licensed  for  the  celebration  of  divine  service  according  to  the 
rites  and  ceremonies  of  the  Church  of  England,  or  any  chapel  Manner  in 
the  minister  whereof  is  duly  licensed  to  officiate  therein  accord- 
ing  to  the  rites  and  ceremonies  of  the  Church  of  England  ;  or 
without  such  consent,  after  two  calendar  months'  notice  in 
writing  given  by  the  registrar  of  the  diocese  to  such  patron  and 
incumbent  respectively,  the  bishop  of  the  diocese  may,  if  he 
shall  think  it  necessary  for  the  due  accommodation  and  con- 
venience of  the  inhabitants,  authorise,  by  a  licence  under  his 
hand  and  seal,  the  solemnisation  of  marriages  in  any  such  chapel 
for  persons  residing  within  a  district  the  limits  whereof  shall 
be  specified  in  the  bishop's  licence,  and  under  such  provisions 
as  to  the  amount,  appropriation,  or  apportionment  of  the  dues, 
and  as  to  other  particulars,  as  to  the  said  bishop  may  seem  fit, 
and  as  may  be  specified  in  the  said  licence  ;  provided  that  it 
shall  be  lawful  for  any  patron  or  incumbent  who  shall  refuse 
or  withhold  consent  to  the  grant  of  any  such  licence  to  deliver  consent. 
to  the  bishop,  under  his  or  her  hand  and  seal,  a  statement  of 
the  reasons  for  which  such  consent  shall  have  been  so  refused 
or  withholden  ;  and  no  such  licence  shall  be  granted  by  any 
bishop  until  he  shall  have  inquired  into  the  matter  of  such 
reasons  ;  and  every  instrument  of  consent  of  the  patron  and 
incumbent,  or,  if  such  consent  be  refused  or  withholden,  a  copy 

(h)  6  Geo.  4,  c.  92,  ss.  1,  2. 

(i)  6  &  7  Will.  4,  c.  85,  s.  26. 

(j)  The  power  thus  given  does  not  extend  to  a  chapel  belonging  to  any  college, 
school,  hospital,  asylum,  or  public  or  charitable  institution  under  the  Private 
Chapels  Act,  1871  (34  &  35  Viet.  c.  66). 
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of  the  notice  under  the  hand  of  the  registrar,  and  every  state- 
ment of  reasons  alleged  as  aforesaid  by  the  patron  or  incumbent 
with  the  bishop's  adjudication  thereupon  under  his  hand  and 
seal,  shall  be  registered  in  the  registry  of  the  diocese  ;  and  thence- 
forth, and  until  the  said  licence  be  revoked,  marriages  solem- 
nised in  such  chapel  shall  be  as  valid  to  all  intents  and  purposes 
as  if  the  same  had  been  solemnised  in  the  parish  church,  or  in 
any  chapel  where  marriages  might  heretofore  have  been  legally 
solemnised  (k). 

If  the  bishop  shall  authorise  the  solemnisation  of  marriages 
in  any  such  chapel  as  aforesaid,  without  the  consent  under  the 
hand  and  seal  of  the  patron  and  incumbent  respectively,  it  shall 
be  lawful  for  them  or  either  of  them  to  appeal,  within  one 
calendar  month,  to  the  Archbishop  of  the  province,  who  shall 
hear  the  same  in  a  summary  manner,  and  shall  make  such  order, 
confirming,  revoking,  or  varying  the  licence  so  given,  as  to  him 
shall  seem  meet  and  expedient,  which  order  shall  be  registered 
in  the  registry  of  the  diocese,  and  shall  be  conclusive  and  binding 
on  all  parties  whatsoever  (Z). 

In  some  conspicuous  part  in  the  interior  of  every  such  chapel 
so  licensed  there  is  to  be  placed  a  notice  in  the  words,  "  Banns 
may  be  published  and  marriages  may  be  solemnised  in  this 
chapel  "  (ra).  But  notwithstanding  such  licence,  the  parties 
residing  within  the  specified  district  have  their  option  to  be 
married  at  the  parish  church,  or  at  any  chapel  in  which  the 
marriage  of  them  or  either  of  them  might  previously  have  been 
legally  solemnised  (n). 

Every  such  licence  may  at  any  time  be  revoked  by  writing 
under  the  hand  and  seal  of  the  bishop  of  the  diocese,  with  the 
consent  in  writing  of  the  Archbishop  of  the  province  :  and  such 
revocation  and  consent  shall  be  registered  in  the  registry  of  the 
diocese,  the  registrar  whereof  shall  notify  the  same  in  writing  to 
the  minister  officiating  in  the  chapel  ;  and  shall  also  give  public 
notice  thereof  by  advertisement  in  some  newspaper  circulating 
within  the  county,  and  in  the  London  Gazette,  and  thenceforth 
the  authority  to  solemnise  marriages  in  such  chapel  shall  cease 
and  determine  (o). 

A  list  of  all  chapels  belonging  to  the  Church  of  England 
wherein  marriage  may  be  lawfully  solemnised  according  to  the 
rites  of  that  Church,  within  the  diocese,  is  to  be  sent  by  the 
registrar  of  the  diocese,  annually,  within  fifteen  days  after  the 
1st  January,  through  the  post-office,  to  the  registrar-general 
of  births,  deaths  and  marriages,  at  his  office  :  such  lists  are  to 
distinguish  what  chapels  have  a  parish,  chapelry,  or  other 
recognised  ecclesiastical  division  annexed  to  them,  and  which 
are  chapels  licensed  by  the  bishop  in  pursuance  of  the  provisions 

(k)  6  &  7  Will.  4,  c.  85,  s.  26.    The  grant  of  the  licence  is  entirely  within  the 
discretion  of  the  bishop :  Ex  parte  Ker  Gray  (1897),  13  T.  L.  R.  406. 
(I)  Sect.  28  and  7  Will.  4  &  1  Viet.  c.  22,  s.  33. 
(m)  Sect.  29. 
(n)  Sect.  31. 
(o)  Sect.  32. 


OF   MARRIAGE. 


we  have  just  mentioned,  and  to  state  the  district  for  which 
each  of  such  chapels  is  licensed,  according  to  the  description 
thereof  in  the  licence  ;    and  the  registrar-general  is  to  make  • 
out  and  cause  to  be  printed  a  list  of  all  such  chapels,  and  send 
a  copy  to  every  registrar  and  superintendent  registrar  (p). 

Where,  under  the  powers  of  1  &  2  Viet.  c.  107,  a  church  or 
chapel  is  constituted  the  parish  church  of  the  parish  in  which 
the  same  is  situate  in  the  stead  of  the  ancient  parish  church,  all 
Acts  of  Parliament,  laws  and  customs  relating  to  the  publishing 
banns  of  marriage,  and  celebration  of  marriages,  are  made  to 
apply  to  such  church  or  chapel  in  every  respect  in  like  manner 
as  to  such  former  parish  church  (q). 

But  the  law  upon  this  subject,  to  be  found  in  the  several 
Church  Building  Acts,  forms  no  exception  to  the  confusion  and 
want  of  method  which  characterises  them  (r).  As  to  churches 
and  chapels  to  which  districts  were  to  be  assigned  under  the 
provisions  of  3  &  4  Viet.  c.  60,  the  language  of  the  Act  made 
it  doubtful  whether  banns  could  be  published  or  marriages 
solemnised  therein  ;  and  another  Act  of  Parliament  (s)  became 
necessary,  by  which  the  intricacy  has  been  further  increased  by 
enacting  that  in  such  churches  and  chapels  the  Ecclesiastical 
Commissioners,  in  all  other  cases  the  bishop,  shall  determine 
whether  banns  shall  be  published  and  marriages  solemnised  or 
not ;  and  further  directions  are  given  for  disposal  of  the  fees. 

Numerous  Marriages  Legalisation  Acts  have  been  passed  to 
remove  doubts  touching  the  validity  of  marriages  which  had 
been  solemnised  in  various  specified  churches  and  chapels  (t). 

2.  Marriage  according  to  the  forms  of  the  Church  of  England 
must  be  performed  by  a  minister  of  the  Established  Church  (U), 
and  a  marriage  so  solemnised  even  without  banns  or  licence  is 
valid  (u). 

In  the  old  constitutions  of  the  Church  the  word  priest  is 
always  used  in  speaking  of  the  clergyman  by  whom  marriage 
is  to  be  solemnised  ;  and  the  constant  form  of  pleading  marriage 
was,  that  it  was  per  presbyterum  sacris  ordinibus  constitutum  (x). 
So  also  it  was  said  by  Lord  Coke,  that  a  marriage,  solemnised 
by  a  person  in  priest's  orders,  is  good,  though  there  was  no 
publication  of  banns,  &c.  (y).  These  expressions  would  lead 
us  to  the  supposition  that  formerly  no  person,  not  being  in 
priest's  orders,  and  consequently  no  deacon,  was  permitted  to 
perform  the  marriage  ceremony.  And  in  the  rubric,  in  the 
form  of  ordination,  where  the  duties  appertaining  to  the  office 
of  a  deacon  are  mentioned,  nothing  is  said  about  the  solemnisa- 

(p)  6  &  7  Will.  4,  c.  85,  s.  34. 
(g)  1  &  2  Viet.  c.  107,  s.  16. 
(r)  Vide  ante,  p.  343,  note  (a). 
(s)  7  &  8  Viet.  c.  56. 

(0  E.g.,  1  Edw.  7,  c.  23,  &  3  Edw.  7,  c.  26. 

(tt)  R.  v.  Millis  (1844),  10  Cl.  &  F.  534,  q.v. ;  and  see  Beamish  v.  Beamish  (1861), 
9  H.  L.  C.  274. 

(u)  Culling  v.  Culling,  [1896]  P.  116. 

(x)  Bac.  Abr.  Marriage,  C. 

(y)  Co.  Litt.  344;  Bac.  Abr.,  ibid. 
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tion  of  matrimony  (z)  :  but  Watson,  speaking  of  that  rubric, 
says,  forasmuch  as  a  deacon  is  hereby  permitted  to  baptise, 
catechise,  preach,  and  assist  in  the  administration  of  the  Lord's 
Supper,  so  by  parity  of  reason  he  hath  used  to  solemnise 
matrimony  (a),  and  it  seems  that  such  is  now  the  admitted  law 
and  custom  of  the  Church  ;  and  that  a  deacon  is  as  fully 
authorised  as  a  priest  to  perform  this  ceremony. 

The  validity  of  a  marriage  solemnised  by  a  person  falsely 
pretending  to  be  an  ordained  priest  has  never  been  clearly 
decided.  "  It  seems,"  however,  "  to  be  a  generally  accredited 
opinion  that  if  a  marriage  is  had  by  the  ministration  of  a  person 
in  the  church  who  is  ostensibly  in  holy  orders,  and  is  not  known 
or  suspected  by  the  parties  to  be  otherwise,  such  marriage 
shall  be  supported "  (b).  This  view  is  supported  by  the 
statutory  provision  (c)  that  if  any  persons  knowingly  or  wilfully 
consent  to  or  acquiesce  in  the  solemnisation  of  marriage  by  any 
persons  not  being  in  holy  orders  the  marriage  is  null  and  void. 

Any  person  who  falsely  pretends  to  be  in  holy  orders  and 
solemnises  matrimony  according  to  the  rites  of  the  Church  of 
England  is  guilty  of  felony.  The  prosecution  must  be  com- 
menced within  three  years  after  the  offence  committed  (d). 

With  certain  statutory  exceptions,  it  is  the  duty  of  the  proper 
clergyman  to  marry  persons  who  apply  to  him  to  perform  the 
ceremony,  all  the  necessary  preliminaries  and  conditions  being 
complied  with  (e).  His  refusal  so  to  do  without  just  grounds 
will  render  him  liable  to  criminal  proceedings  in  the  ecclesiastical 
courts  (/),  and  a  proceeding  against  a  clergyman  for  such  an 
offence  would  now,  therefore,  be  under  the  Church  Discipline 
Act,  1840.  The  canon  law,  as  before  observed,  directs  that  no 
sacrament  shall  be  denied  to  any  one  on  account  of  any  sum  of 
money,  nor  shall  matrimony  be  hindered  therefor  (g).  And 
consequently,  although  the  rubric  in  the  office  of  matrimony 
speaks  of  the  fee  as  to  be  paid  at  the  time  of  giving  the  ring,  it 
is  clear  that  the  clergyman  could  not  demand  the  fee  at  such 
time,  or  refuse  to  proceed  with  the  ceremony,  although  this 
appears  to  have  been  doubted  (h). 

In  the  case  of  a  refusal,  it  is  doubtful  whether  the  parties 
refused,  or  either  of  them,  could  maintain  an  action  for  damages 
against  the  clergyman  at  common  law.  Lord  Denman  says  he 
is  not  prepared  to  say  "  that  such  an  action  might  not  be 
maintained  upon  the  declaration  raising  a  proper  complaint  of  a 

(2)  See  Rubric  in  Ordination  Service. 

(a)  Watson,  314. 

(6)  Per  Lord  Stowell  in  Lord  Hawke  v.  Corri  (1820),  2  Hagg.  Cons.  280.  See  also 
R.  v.  Millie  (1844),  10  Cl.  &  F.  534  ;  Catherwood  v.  Caslon  (1844),  13  M.  &  W.  261. 
After  the  case  of  R.  v.  Ellis,  infra,  an  Act  validating  the  particular  marriages  in. 
question  was  passed,  51  &  52  Viet.  c.  28. 

(c)  4  Geo.  4,  c.  76,  s.  22. 

(d)  Ibid.  s.  21 ;  R.  v.  Ellis  (1888),  16  Cox,  C.  C.  469. 

(e)  Cf.  R.  v.  Ellis,  supra  ;  Tuckniss  v.  Alexander  (1863),  32  L.  J.,  Ch.  794. 
(/)  Argar  v.  Holdsworth  (1758),  2  Lee,  515. 

(g)  Langton. 

(h)  2  Burn  E.  L.  431. 
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public  officer  neglecting  his  public  duty,  to  the  temporal,  and, 
it  might  be,  the  very  great  damage  of  an  individual.  Such  a 
neglect  of  the  duty  of  a  clergyman  may  be  actionable,  if  it  be 
malicious  and  without  probable  cause."  But  the  court  in  that 
case  held,  that  whatever  might  be  the  law  generally,  the  declara- 
tion was  decidedly  bad,  as  it  did  not  state  that  the  request  was 
made  to  the  clergyman  by  both  parties,  nor  did  it  show  that  the 
licence  was  in  force  at  the  time  of  the  request,  nor  that  two 
witnesses  were  ready,  nor  that  the  clergyman  at  the  time  of  request 
might  have  performed  the  ceremony  not  being  elsewhere  (i). 

In  a  case  where  it  was  sought  to  proceed  against  a  clergyman 
by  indictment  for  refusal  to  marry  the  circumstances  were  as 
follows  : — 

A  man  and  woman,  who  had  obtained  a  registrar's  certificate 
for  marriage  without  licence,  called  on  the  clergyman  of  the 
parish  at  his  house  after  nine  o'clock  in  the  evening,  and 
requested  him  to  appoint  a  time  for  marrying  them  on  or 
before  a  certain  day,  by  which  the  certificate  would  have  ceased 
to  be  available.  The  clergyman  said  he  would  not  marry  them 
unless  the  man,  who  had  not  been  confirmed,  expressed  a 
willingness  to  be. confirmed.  It  was  held,  that,  assuming  a 
refusal  to  marry  to  be  an  indictable  offence,  no  indictment 
could  in  this  case  be  maintained  against  the  clergyman,  as  the 
parties  had  not  demanded  and  tendered  themselves  to  be 
married  by  him  at  a  time  or  place  at  which  he  could  have  been 
legally  called  upon  to  perform  this  ceremony.  And  it  was 
suggested  as  a  further  objection  to  the  indictment,  that  it  did 
not  contain  any  averment  that  the  parties  were  persons  who 
could  legally  be  married  to  each  other  (k). 

Where  the  former  marriage  of  any  party  has  been  dissolved 
by  proceedings  in  the  Divorce  Court  on  the  ground  of  his  or  her 
aduJtery,  no  clergyman  is  compelled  to  solemnise  the  marriage 
of  such  party.  Nor  is  he  liable  to  any  suit,  penalty,  or  censure 
for  solemnising  or  refusing  to  solemnise  such  a  marriage.  But 
if  on  this  ground  he  refuses  to  perform  the  marriage  service 
between  any  persons  who  but  for  such  refusal  would  be  entitled 
to  have  the  same  service  performed  in  his  church  or  chapel,  he 
shall  permit  any  other  clergyman  who  may  be  entitled  to 
officiate  within  the  diocese  to  perform  such  marriage  service  in 
such  church  or  chapel  (I).  There  are  similar  provisions  in  the 
Deceased  Wife's  Sister's  Marriage  Act,  1907  (m),with  the  mate- 
rial exception  that  the  words  "  may  permit  "  are  substituted 
for  the  words  "shall  permit." 

If  the  parties  to  any  marriage  contracted  at  the  registry 
office  of  any  district  shall  desire  to  add  the  religious  ceremony 
ordained  or  used  by  the  Church  or  persuasion  of  which  such 
parties  shall  be  members  to  the  marriage  so  contracted,  it  shall 
be  competent  for  them  to  present  themselves  for  that  purpose 

(i)  Davis  v.  Black  (1841),  1  Q.  B.  900. 

(k)  R.  v.  Moorhouse  James  (1850),  19  L.  J.,  M.  C.  179. 

(1)  20  &  21  Viet.  c.  85,  ss.  57,  58. 

(m)  1  Edw.  7,  c.  47,  ante,  p.  588. 
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to  a  clergyman  or  minister  of  the  Church  or  persuasion  of  which 
such  parties  shall  be  members,  having  given  notice  to  such 
clergyman  or  minister  of  their  intention  so  to  do  :  and  such 
clergyman  or  minister,  upon  the  production  of  their  certificate 
of  marriage  before  the  superintendent  registrar,  and  upon  the 
payment  of  the  customary  fees,  may,  if  he  shall  see  fit,  in  the 
church  or  chapel  whereof  he  is  the  regular  minister,  by  himself 
or  by  some  minister  nominated  by  him,  read  or  celebrate  the 
marriage  service  of  the  persuasion  to  which  such  minister  shall 
belong  :  provided  always,  that  no  minister  of  religion  who  is 
not  in  holy  orders  of  the  Church  of  England  shall  under  the 
provisions  of  this  Act  officiate  in  any  church  or  chapel  of  the 
Church  of  England  ;  but  nothing  in  the  reading  or  celebration 
of  such  service  shall  be  held  to  supersede  or  invalidate  any 
marriage  so  previously  contracted,  nor  shall  such  reading  or 
celebration  be  entered  as  a  marriage  among  the  marriages  in 
the  parish  register  (n). 

There  appears  to  be  no  limitation  as  to  the  time  at  wrhich  the 
religious  ceremony  may  be  required  to  be  performed  after  the 
marriage  at  the  registry,  the  production  of  the  marriage  certi- 
ficate and  payment  of  the  fees  being  apparently  all  that  the 
clergyman  can  require. 

3.  In  speaking  of  the  uniformity  of  public  worship,  we  have 
already  had  occasion  to  mention  the  heavy  penalties  to  which 
cording  to  all  any  minister  is  liable  who  refuses  to  say  the  Common  Prayer, 
and  minister  the  sacraments  in  such  order  and  form  as  is  set 
forth  in  the  Book  of  Common  Prayer  ;  and  in  the  same  place 
we  have  also  quoted  the  words  of  Sir  J.  Nicholl :  "  The  law," 
he  says,  "  directs  that  a  clergyman  is  not  to  diminish,  in  any 
respect,  or  to  add  to  the  prescribed  form  of  worship  ;  uniformity 
in  this  respect  is  one  of  the  leading  and  distinguishing  principles 
of  the  Church  of  England.  Nothing  is  left  to  the  discretion 
and  fancy  of  the  individual ;  if  every  minister  were  to  alter, 
omit,  or  add,  according  to  his  own  taste,  uniformity  would  soon 
be  destroyed  "  (o).  It  is  evident,  therefore,  that  any  minister 
is  acting  illegally,  and  is  liable  to  punishment,  who  omits  any 
portion  of  the  prescribed  form  of  the  marriage  service  according 
to  his  fancy  or  discretion.  It  is,  nevertheless,  an  offence  which 
has  certainly  been  very  frequently  committed,  and  it  was 
probably  for  that  reason  that  the  first  section  of  the  Marriage 
Act,  1836  (p),  expressly  enacts  that  after  the  first  day  of  March, 
1837,  all  the  rules  prescribed  by  the  rubric  concerning  the 
solemnisation  of  marriages  shall  continue  to  be  duly  observed 
by  every  person  in  holy  orders  of  the  Church  of  England,  who 
shall  solemnise  any  marriage  in  England.  If  therefore,  any 
custom  might  have  appeared  to  sanction  a  departure  from  the 
prescribed  form,  such  custom  has  been  forbidden  by  the 
legislature. 


Third  rule. 
Must  be  ac- 


scribed  by  the 
rubric. 


(n)  19  &  20  Viet.  c.  119,  s.  12. 
(o)  Newbery  v.  Goodwin  (1811), 
(p)  6  &  7  Will.  4,  c.  85. 


Phill.  282 ;  ante,  "  Public  Worship,"  p.  551. 
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4.  The  canons  of  1603  provided  that  no  minister,  upon  pain 
of  suspension  per  triennium  ipso  facto,  should  celebrate  matri- 
mony between  any  persons  at  any  unseasonable  times,  but  only 
between  the  hours  of  eight  and  twelve  in  the  forenoon  (q),  and 
likewise  in  time  of  divine  service  ;    beyond  all  doubt  it  was 
anciently  the  law  of  the  Church,  that  marriage  was  not  to  be 
celebrated  at  particular  seasons  of  the  year,  which  appears  to 
have  so  continued,  at  least  up  to  the  time  of  Elizabeth  ;    but 
such  restrictions  have  long  since  ceased  to  exist  (r). 

It  does  not  very  clearly  appear  whether  this  regulation  as  to 
marriages  being  celebrated  only  between  the  hours  of  eight  and 
twelve  existed  as  the  law  of  the  Church  previously  to  the  canons 
of  1603.  The  regulation,  however,  is  no  longer  in  force,  since  it 
is  now  lawful  to  solemnise  marriage  at  any  time  between  the 
hours  of  eight  in  the  forenoon  and  three  in  the  afternoon,  and 
it  is  not  necessary  that  such  celebration  should  take  place  in 
time  of  divine  service  (s).  By  sect.  21  of  the  Marriage  Act, 
1823  (t),  as  amended  by  the  Marriage  Act,  1886  (u),  a  severe 
penalty  is  fixed  to  the  offence  of  solemnising  marriage  at  any 
other  time  ;  for  it  is  enacted,  that  any  person,  knowingly  and 
wilfully  solemnising  matrimony  at  any  other  time  than  between 
the  hours  of  eight  in  the  forenoon  and  three  in  the  afternoon, 
unless  by  special  licence,  shall  be  adjudged  guilty  of  felony. 

5.  Every  marriage  must  be  solemnised  in  the  presence  of  at 
least  two  credible  witnesses,  besides  the  clergyman  celebrating 
it  (x)  ;    and  the  clergyman  would  not  therefore  be  justified  in 
performing  the  ceremony  unless  that  number  of  witnesses  were 
present.     It  has  been  held  that  this  section,  which  requires 
that  two  witnesses  should  be  present  at  a  marriage,  and  should 
sign  the  register,  is  merely  directory  ;    and  a  non-compliance 
with  its  directions  is  no  ground  for  annulling  a  marriage  (y}. 

These  five  requisites  must,  as  we  have  seen,  be  observed  by 
the  clergyman,  but  it  appears  that  the  marriage  itself,  if  solem- 
nised, would  only  be  void  in  the  cases  already  specifically 
mentioned. 

As  to  the  particular  part  of  the  church  in  which  marriages 
should  be  solemnised,  the  safest  and  probably  the  only  positive 
guide  is  that  custom  and  long-established  usage  which  our  laws 
are  careful  to  respect.  Custom  has  now  fully  established  the 
solemnisation  of  marriages  in  the  chancel  and  before  the  Lord's 
Table,  so  that  it  was  expressly  said  by  Sir  J.  Nicholl,  "  the  use 
of  the  chancel  belongs  to  the  parishioners  for  the  decent  and 
convenient  celebration  of  the  Holy  Communion  and  for  the 
solemnisation  of  marriages  "  (yy} ;  but  there  is  no  positive  order 
either  in  the  canon  or  statute  law  to  this  effect. 

(q)  Canon  62. 

(r)  See  Burn  E.  L.  Marriage. 

(s)  Canon  62  as  amended  in  1887  ;  49  &  50  Viet.  c.  14,  s.  1. 

(0  4  Geo.  4,  c.  76. 

(u)  49  &  50  Viet.  c.  14,  s.  2. 

(x)  4  Geo.  4,  c.  76,  s.  28. 

(y)   Wing  v.  Taylor  (1861),  2  Sw.  &  Tr.  278. 

(yy)  Rich  v.  Bushndl  (1827),  4  Hagg.  Eccl.  164,  170. 
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The  marriage  having  been  performed,  it  is  the  duty  of  the 
clergyman  to  register  it,  and  this  he  was  required  to  do  by  the 
Marriage  Act,  1823.  It  would,  however,  be  of  little  use  to 
enter  now  into  the  provisions  of  that  Act  for  this  purpose,  for 
by  the  Births  and  Deaths  Registration  Act,  1836  (z),  which 
provides  for  the  establishment  of  a  general  registry,  so  much 
of  the  first-mentioned  statute  as  relates  to  the  registration  of 
marriages  is  altogether  repealed,  and  the  following  are  the 
directions  and  regulations  which  are  now  to  be  observed  by  the 
clergyman  in  registering  any  marriage  which  he  may  solemnise. 

The  registrar-general  is  to  furnish  to  every  rector,  vicar  or 
curate  of  every  church  or  chapel  in  England,  wherein  marriages 
may  legally  be  solemnised,  a  sufficient  number,  in  duplicate, 
of  marriage  register  books,  printed  according  to  a  particular 
form  prescribed  by  the  Act,  and  forms  for  certified  copies 
thereof  (a). 

Every  clergyman,  immediately  after  the  office  of  matrimony 
has  been  solemnised  by  him,  is  to  register,  in  duplicate,  in  two 
of  the  marriage  register  books,  the  several  particulars  relating 
to  the  marriage,  according  to  the  form  prescribed  in  the  book, 
and  every  such  entry  is  to  be  signed  by  him,  and  by  the  parties 
married,  and  by  two  witnesses,  and  is  to  be  made  in  order  from 
the  beginning  to  the  end  of  the  book,  and  the  number  of  the 
place  of  entry  in  each  duplicate  marriage  register  book  shall  be 
the  same  (b). 

Every  rector,  vicar  or  curate  of  every  such  church  or  chapel 
shall,  in  the  months  of  April,  July,  October  and  January 
respectively,  make  and  deliver  to  the  superintendent  registrar 
of  the  district  in  which  such  church  or  chapel  may  be  situated, 
or  which  may  be  assigned  by  the  registrar-general  to  such 
registering  officer  or  secretary,  or  to  some  registrar  under  the 
superintendence  of  such  superintendent  registrar,  by  whom  it 
is  to  be  forwarded  to  the  superintendent  registrar,  on  durable 
materials,  a  true  copy,  certified  by  him  under  his  hand,  of  all 
the  entries  of  marriage  in  the  register  book  kept  by  him  since 
the  last  certificate,  and  to  contain  all  the  entries  made  up  to 
that  time  ;  and  if  there  shall  have  been  no  marriage  entered 
therein  since  the  last  certificate,  he  shall  certify  the  fact  under 
his  hand,  and  shall  keep  the  said  marriage  register  book  safely 
until  the  same  shall  be  filled  ;  and  one  copy  of  every  such 
register  book,  when  filled,  shall  be  delivered  to  the  superin- 
tendent registrar  of  the  district  in  which  such  church  or  chapel 
may  be  situated,  or  which  shall  have  been  assigned  as  aforesaid 
to  such  registering  officer  or  secretary,  and  the  other  copy  of 
every  such  register  book,  kept  by  any  such  rector,  vicar  or 
curate,  shall  remain  in  the  keeping  of  such  rector,  vicar  or 
curate,  and  shall  be  kept  by  him  with  the  registers  of  baptism 


(z)  6  &  7  Will.  4,  c.  8( 
(a)  Sects.  17  and  30. 
(6)  Sect.  31. 
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and  burials  of  the  parish  or  chapelry  within  which  the  marriages 
registered  therein  shall  have  been  solemnised  (c). 

Every  rector,  vicar  or  curate  who  shall  have  the  keeping  (d), 
for  the  time  being,  of  any  such  register  book,  shall  at  all  season- 
able times  allow  searches  to  be  made  in  it,  and  shall  give  a  copy, 
certified  under  his  hand,  of  any  entry  or  entries  in  the  same  (e). 

The  fee  to  the  clergyman  for  every  such  search,  extending 
over  a  period  of  not  more  than  one  year,  is  to  be  one  shilling  ; 
and  sixpence  additional  for  every  additional  year  ;  and  two 
shillings  and  sixpence  for  every  single  certificate  (e).  A  person 
desirous  of  searching  a  parish  register  is  entitled  to  take  minutes 
in  the  course  of  his  search,  without  extra  fee,  but  not  to  occupy 
an  unreasonable  time  for  that  purpose,  nor  to  have  the  registers 
in  his  hands  (/). 

The  superintendent  registrar  is  to  pay  to  such  rector,  vicar  or 
curate  the  sum  of  sixpence  for  every  entry  contained  in  such 
certified  copy,  which  sum  shall  be  reimbursed  to  the  said 
superintendent  registrar  by  the  guardians  or  overseers  of  the 
union,  parish  or  place  for  which  he  is  the  superintendent 
registrar  (g). 

If  such  rector,  vicar  or  curate  should  neglect  so  to  make  out 
and  deliver  such  certified  copies,  or  the  certificate  that  no 
marriages  have  taken  place,  as  the  case  may  be,  and  after  being 
duly  required  to  deliver  them  shall  refuse  or  neglect  so  to  do, 
during  one  calendar  month,  he  is  liable  for  every  such  offence 
to  forfeit  a  sum  not  exceeding  ten  pounds,  to  be  recovered  as 
after  mentioned  ;  but  in  such  case  a  moiety  of  the  penalty 
shall  not  go  to  the  informer,  but  the  whole  shall  go  to  the 
registrar-general,  or  such  other  person  as  the  Commissioners  of 
the  Treasury  shall  appoint,  for  the  use  of  His  Majesty  (h). 

And  for  enabling  the  particulars  of  the  marriage  to  be 
correctly  entered,  it  is  declared  lawful  for  the  clergyman  to  ask 
the  parties  married  the  several  particulars  which  are  by  the  Act 
required  to  be  registered  touching  such  marriage,  and  the 
party  who  wilfully  makes  any  false  answers  to  the  questions 
touching  any  of  such  particulars  is  declared  guilty  of  perjury  (i). 

Any  person  who  shall  refuse,  or  without  reasonable  cause 
omit,  to  register  any  marriage  solemnised  by  him,  or  who  shall 
carelessly  lose  or  injure  the  register  book,  or  allow  it  to  be 
injured  while  in  his  keeping,  shall  forfeit  fifty  pounds  for  every 
such  offence  (k). 

If  the  clergyman  should  discover  any  error  to  have  been 
committed  in  the  form  or  substance  of  any  entry,  he  may, 

(c)  6  &  7  Will.  4,  c.  86,  s.  33. 

(d)  The  Local  Government  Act,  1894  (56  &  57  Viet.  c.  73),  s.  17  (8),  enacts  that  the 
custody  of  these  registers  shall  remain  as  provided  by  the  existing  law  and  unaffected 
by  that  Act. 

(e)  6  &  7  Will.  4,  c.  86,  s.  35. 

(/)  Steele  v.  Williams  (1853),  22  L.  J.,  Exch.  225. 

(g)  1  Viet.  c.  22,  s.  27. 

(h)  Sect.  28. 

(i)  6  &  7  Will.  4,  c.  86,  ss.  40,  41. 

(k)  Sect.  42. 
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within  one  calendar  month  after  discovering  such  error,  in  the 
presence  of  the  parties  married,  or,  in  case  of  their  death  or 
absence,  in  the  presence  of  the  superintendent  registrar  and  two 
other  credible  witnesses,  who  shall  respectively  attest  the  same, 
correct  the  erroneous  entry,  according  to  the  truth  of  the  case, 
by  entry  in  the  margin  without  any  alteration  of  the  original 
entry,  in  which  case  he  must  sign  the  marginal  entry,  and  add 
the  day  of  the  month  and  year  when  such  correction  is  made, 
and  must  make  the  like  marginal  entry,  attested  in  like  manner, 
in  the  duplicate  marriage  register  book,  and  also  make  the  like 
alteration  in  the  certified  copy  of  the  register  book  ;  or  in  case 
such  certified  copy  has  been  already  made,  then  he  must  make 
and  deliver  in  like  manner  a  separate  certified  copy  of  the 
original  erroneous  entry,  and  of  the  marginal  correction  therein 
made  ;  and  if  all  this  be  properly  done,  then  he  will  not  be 
liable  to  any  of  the  penalties  before  mentioned  (I). 

Fines  and  forfeitures  imposed  by  this  Act  are  recoverable  on 
summary  conviction  before  two  justices  in  manner  directed  by 
the  Summary  Jurisdiction  Acts  (m). 

An  appeal  is  given  in  all  cases  of  summary  conviction,  where 
the  sum  adjudged  to  be  paid  exceeds  five  pounds,  to  the  next 
quarter  sessions  holden  not  sooner  than  twelve  days  after  the 
day  of  such  conviction  (ri). 

And  no  such  conviction  or  adjudication,  made  on  appeal 
therefrom,  shall  be  quashed  for  want  of  form,  or  be  removed 
by  certiorari  or  otherwise  into  any  of  His  Majesty's  superior 
courts  of  record  :  and  no  warrant  of  commitment  shall  be  held 
void  by  reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  the  party  has  been  convicted,  and  there  be  a  valid 
conviction  to  sustain  the  same  (o). 

All  persons  destroying,  injuring,  forging  or  falsifying  registers 
or  certified  copies,  or  making  false  entries  in  copies  of  registers 
directed  to  be  sent  to  any  registrar,  or  destroying  or  concealing 
copies  of  registers,  are  to  be  deemed  guilty  of  felony  (p). 

It  appears  that  anciently  no  fee  was  demandable  for  marriage, 
but  only  a  voluntary  offering  was  made,  of  what  the  party 
married  thought  fit  to  give  (q). 

As  in  many  other  cases  of  the  same  nature,  the  voluntary 
offering  became  a  customary  payment,  at  first  probably  in 
particular  parishes,  afterwards  more  generally,  so  that  a 
customary  fee  for  marriage,  varying  in  amount  in  different 
parishes,  and  supposed  to  be  demandable  as  a  customary  right, 
has  up  to  the  present  time  prevailed  very  generally,  and  was 
long  since  recognised  by  the  rubric  in  the  office  of  matrimony  (r). 

(1)  6  &  7  Will.  4,  c.  86,  s.  44. 
(m)  37  &  38  Viet.  c.  88,  s.  45. 

(n)  6  &  7  Will.  4,  c.  86,  s.  46,  which  lays  down  the  procedure, 
(o)  Sect.  47. 

(p)  Forgery  Act,  1861  (24  &  25  Viet.  c.  98),  ss.  36  and  37. 
(q)  Lyndw.  278.     Cf.  Patten  v.  Castlcman  (1753),  1  Lee,  387. 
(r)  '   The  man  shall  give  unto  the  woman  a  ring,  laying  the  same  upon  the  book 
with  the  accustomed  duty  to  the  priest  and  clerk." 
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But  it  is  necessary  to  establish  the  custom  in  each  case,  ana  in 
Bryant  v.  Foot  it  was  held  that  a  claim  to  a  customary  fee  of 
thirteen  shillings  was  bad  mainly  on  account  of  rankness  (s). 

General  statutory  authority  for  the  settlement  of  tables  of  Powers  to 
fees  (including  fees  for  marriage  and  the  publication  of  banns) 
has  been  given  —  (1)  to  the  Ecclesiastical  Commission  (a)  for 
any  parish  with  the  consent  of  the  vestry  and  the  bishop  of  the 
diocese  ;  (b)  for  certain  chapelries,  places  or  districts  in  which 
churches  or  chapels  have  been  built  under  the  Church  Building 
Acts  (t)  with  the  consent  of  the  bishop  of  the  diocese  (u)  ; 
(2)  to  the  chancellor  of  the  diocese  for  new  parishes  under  the 
New  Parishes  Act,  1843  (x). 

(s)  (1867-8),  L.  R.,  2  Q.  B.  161  ;  3  Q.  B.  497. 

(t)  The  provision  covers  the  Acts  of  1818  and  1819  and  probably  the  other 
Church  Building  Acts. 

(u)  Church  Building  Act,  1819  (59  Geo.  3,  c.  134),  s.  11.  The  present  standard 
table  fixes  the  folio  whig  fees,  viz.,  publication  of  banns  (including  certificate)  : 
minister  Is.  6d.,  clerk  6d.  ;  marriage  after  banns  :  minister  3s.,  clerk  Is.  Qd.  ; 
marriage  by  licence  :  minister  105.  ,  clerk  5s. 

(x)  6  &  7  Viet.  c.  37,  s.  15.  The  Act  was  extended  by  the  New  Parishes  Act,  1856 
(19  &  20  Viet.  c.  104). 
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ONE  of  the  most  ancient  accounts  of  the  mode  of  disposing  of 
the  dead,  of  which  any  authentic  record  has  been  transmitted 
to  us,  is  that  contained  in  the  twenty-third  chapter  of  the  Book 
of  Genesis,  and  it  is  that  which  has  been  almost  universally 
practised  among  Christians,  namely,  by  burial :  and  it  appears 
that  the  most  ancient  mode  of  sepulture  was  in  caves  or  grottoes, 
walled  up,  and  thus  protected  from  profanation  (a). 

The  earliest  authentic  records  of  other  nations  mention 
burning  as  the  mode  of  disposing  of  the  dead  ;  and  that  practice 
was  undoubtedly  both  very  ancient  and  widely  diffused,  though 
burial  was  also  widely  practised  (b). 

It  appears  that  some  sepulchral  chests,  or  what  we  call 
coffins,  were  in  occasional  use  among  non-Christian  races  where 
burial  was  practised,  so  as  to  prevent  the  bodies  which  were 
inclosed  in  them  from  coming  in  immediate  contact  with  the 
earth.  It  has  been  thought  to  be  strongly  intimated  by  several 
passages  in  Sacred  History,  that  use  was  made  of  coffins,  in  our 
sense  of  the  word,  among  the  Jews.  But  it  is  almost  certain 
that  they  were  not  in  use  among  the  two  polished  nations  of 
antiquity,  since  in  neither  of  them  is  there  any  word  which 
can  be  synonymous  with  our  word  coffin  (c).  The  example  of 
the  Divine  Founder  of  our  religion,  in  the  disposal  of  his  own 
person,  has  established  and  confirmed  this  practice  among  his 
followers  ;  and  accordingly,  from  the  earliest  records  of  their 
history,  the  Christians  abhorred  the  way  of  obsequies  by 
burning  (d).  The  practice  of  sepulture  has  also  varied  with 
respect  to  the  places  used  for  that  purpose.  In  ancient  times 
caves  were  in  high  request :  mere  private  gardens,  or  other 
demesnes  of  the  families,  inclosed  spaces  out  of  the  walls  of 
towns,  or  by  the  sides  of  the  roads,  and  finally,  in  Christian 
countries,  churches  and  churchyards,  where  the  deceased  could 
receive  the  pious  wishes  of  the  faithful  who  resorted  thither  in 
the  various  calls  of  public  worship,  and  thus  the  practice 
generally  remains  to  the  present  day  (c),  save  that  the  places 

(a)  Tacitus  also  mentions  the  Jewish  custom  of  burial,  as  something  different 
from  that  of  other  nations.  "  Corpora  condere  quam  cremare  "  :  Hist.  5,  c.  5. 

(6)  See  the  words  of  Cyrus  in  Xenophon,  De  Cyri  Instit.  H.  and  Cicero's  comment 
thereon  in  De  Legibus,  1.  11,  c.  22. 

(c)  Per  Lord  Stowell  in  Gilbert  v.  Buzzard  (1820),  3  Phill.  335,  348. 

(d)  This  attitude  has  now  been  modified.   Of.  Sir  Thomas  Browne  on  Urn  Burial, 
quoting  Lucan  :  "  Tabesne    cadavera   sohwt    An    roc.us    haud  rcfert,"  and  R.  v. 
Price  (1884),  12  Q.  B.  D.  247. 
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of  sepulture  in  our  large  and  more  populous  towns  are  commonly  Cemeteries. 
in  cemeteries,  or  spots  of  ground  consecrated  for  that  purpose, 
and  separate  from  the  church  or  churchyard. 

The  practice  of  burying  within  the  churches  did  indeed, 
though  more  rarely,  obtain  before  the  use  of  churchyards,  but 
was  by  authority  restrained  when  churchyards  became  frequent 
and  appropriated  to  that  use.  For  among  those  canons  which 
seem  to  have  been  made  before  Edward  the  Confessor,  the  ninth 
bears  the  title,  De  non  sepeliendo  in  ecdesiis,  and  begins  with  a 
confession  that  such  a  custom  had  prevailed,  but  must  be  now 
reformed,  and  no  such  liberty  allowed  for  the  future,  unless  the 
person  be  a  priest  or  some  holy  man,  who  by  the  merits  of  his 
past  life  might  deserve  such  a  peculiar  favour  (/). 

At  first  it  was  the  nave  or  body  of  the  church  that  was  per- 
mitted to  be  a  repository  of  the  dead,  and  chiefly  under  the 
arches  by  the  side  of  the  walls.  Lanfranc,  Archbishop  of 
Canterbury,  seems  to  have  been  the  first  who  brought  up  the 
practice  of  vaults  in  chancels,  and  under  the  very  altars,  when 
he  had  rebuilt  the  church  of  Canterbury,  about  the  year 
1075  (g). 

It  should  here  be  observed  that  the  cremation  of  a  dead  body, 
though  not  contemplated,  was  not  prohibited  either  by  ecclesias- 
tical or  by  statute  law,  nor  is  it  per  se  a  criminal  act  at  common 
law  (li}.  The  practice  of  cremation  has  become  fairly  common 
during  the  last  forty  years,  and  has  been  recognised  by  the 
ecclesiastical  courts  (i)  and  by  the  legislature  (k). 

Such  is  the  brief  history  of  the  varied  alterations  in  the  mode 
and  places  of  burial  ;  it  now  remains  to  consider  the  present 
position  of  the  law,  and  first  the  right  to  a  place  of  burial. 

As  to  place,  the  canon  law  principle  was  "  ubi  decimas 
persolvebat  vivus  sepeliatur  mortuus"  A  stranger  and  foreigner 
therefore  would,  according  to  that  law,  have  had  no  absolute 
right  to  burial  in  the  parish  where  he  died,  except  such  right  as 
arises  out  of  necessity,  and  it  has  been  stated  in  a  work  of  much 
authority,  that  the  right  that  a  person  has  to  be  buried  where 
he  dies  must  be  restricted  to  such  as  are  parishioners  at  the 
time  (/).  But  the  authority  there  referred  to  will  scarcely  be 
found  to  support  the  proposition  ;  and  it  appears  that  a  parish- 
ioner dying  out  of  his  parish  has  a  right  to  be  buried  where  he 
dies  (m),  or,  if  his  relatives  wish  to  remove  him,  that  he  has 
also  a  right  to  be  buried  in  the  churchyard  of  his  own  parish, 
"ubi  decimas  persolvebat  vivus"  (n). 

(/)  Kennett,  Par.  Ant.  592  ;  1  Burn  E.  L.  256  ;  Gibs.  Cod.  453. 

(g)  Kennett,  Par.  Ant.  593  ;  1  Burn  E.  L. 

(h)  In  re  Kerr,  [1894]  P.  284  ;  and  see  the  learned  discussion  of  Stephen,  J.,  in 
E.  v.  Price,  supra. 

(i)  In  re  Dixon,  [1892]  P.  386  ;  In  re  Kerr,  supra. 

(k)  Cf.  Cremation  Act,  1902  (2  Edw.  7,  c.  8). 

(1)  Rogers  E.  L.  136;  and  see  Gilbert  v.  Buzzard  (1820),  3  Phill.  335,  and  an  un- 
reported  case,  A.-G.  v.  Strong  (1868),  Seton's  Judgments  and  Orders,  7th  ed.,  p.  550. 

(m)  Cf.  Burial  Act,  1900  (63  £  64  Viet.  c.  15),  s.  7. 

(n)  Com.  Dig.  tit.  Cemetery,  B. ;  Degge,  p.  l,c.  12;  Ex  parte  Blackmore  (1830), 
1  B.  &  Ad.  122 ;  and  see  next  page  as  to  paupers. 
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It  has  been  held  consequently  that  information  was  grantable 
against  a  parson  opposing  the  burial  of  a  parishioner  in  the 
churchyard  :  though  as  to  refusing  to  read  the  burial  service 
over  the  deceased  because  he  was  never  baptised,  that  was  a 
matter  cognisable  in  the  ecclesiastical  court  (o).  And  so  far  as 
mere  interment  is  meant,  there  appears  to  be  no  exception 
whatever  from  this  general  right  so  long  as  a  churchyard 
remains  open  for  burial ;  unless  there  should  be  a  particular 
custom  for  some  reasons  of  health,  &c.,  not  to  bury  in  the 
churchyard,  or  there  is  some  special  statutory  provision,  as  in 
the  case  of  one  executed  for  murder,  in  which  case  the  body  of 
the  person  executed  is  buried  within  the  prison,  or  in  a  fit  place 
appointed  by  a  principal  Secretary  of  State  (p}.  The  burial  of 
the  dead  is  an  "  ecclesiastical  purpose  "  within  sect.  14  of  Lord 
Blandford's  Act  (q),  and  where  a  district  having  a  burial 
ground  becomes  by  the  operation  of  this  section  a  separate 
parish,  its  inhabitants  cease  to  have  any  right  of  burial  in  the 
burial  ground  of  the  mother  parish  (r). 

So  universal  is  this  right  of  sepulture  that,  though  there  is  no 
property  in  a  dead  body,  the  executors  have  not  only  a  right 
to  the  possession  of  the  body,  but  also  a  duty  to  bury  it  (s),  and 
a  husband  also  is  liable  for  the  necessary  expenses  attending  the 
decent  interment  of  his  wife,  whoever  the  party  may  be  who 
buried  her  ;  and  this,  although  he  is  living  separate  from  her  at 
the  time  of  her  decease,  if  under  circumstances  which  would 
render  him  liable  for  necessaries  supplied  to  her  during  her 
life  (t).  The  common  law  further,  as  it  seems,  casts  a  duty  of 
making  provision  therefor,  and  of  carrying  to  the  grave  the 
dead  body  decently  covered,  upon  the  person  under  whose 
roof  the  death  takes  place  :  for  such  person  cannot  keep  the 
body  unburied,  nor  do  anything  which  prevents  Christian 
burial ;  he  cannot  therefore  cast  it  out,  so  as  to  expose  the  body 
to  violation,  or  to  offend  the  feelings  or  endanger  the  health  of 
the  living  ;  and  for  the  same  reason  he  cannot  carry  the  dead 
body  uncovered  to  the  grave.  And  therefore,  when  any  pauper 
dies  in  any  parish  house,  poor  house,  or  union,  as  the  case  may 
be,  that  circumstance  casts  on  the  parish  or  union  the  obliga- 
tion of  burying  the  body ;  and  similarly,  it  seems,  where  any 
death  takes  place  in  a  hospital,  or  other  establishment  of  this 
kind,  the  obligation  of  burying  is  on  such  establishment.  In 
the  case  of  burials  of  poor  persons  under  the  direction  of  the 
guardians  or  overseers,  it  is  provided  that  this  shall  be  in  ordinary 
cases  in  the  churchyard  of  the  parish  where  the  death  occurred, 

(o)  R.  v.  Taylor,  Serjeant  Hill's  MSS.,  quoted  in  1  Burn  E.  L.  258  ;  and  see  R.  v. 
Coleridge  (1819),  2  B.  &  A.  806. 

(p)  24  &  25  Viet.  c.  100,  s.  6.     As  regards  the  interment  of  a  person  found  felo 
de  se,  vide  post,  p.  635. 

(q)  19  &  20  Viet.  c.  104. 

(r)  Hughes  v.  Lloyd  (1888),  22  Q.  B.  D.  157  ;  but  see  in  some  cases  of  unions 
of  benefices  9  &  10  Geo.  5,  c.  98,  incorporating  34  &  35  Viet.  c.  90,  s.  4. 

(a)   Williams  v.  Williams  (1882),  20  Ch.  D.  659,  and  cases  there  cited. 
t)  Brad^haw  v.  Beard  (1862),  12  C.  B.  (N.  S.*  344. 
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the  expenses  being  chargeable  to  the  common  fund  of  the 
union  to  which  the  deceased  had  been  chargeable  or  in  which 
he  died  (u).  Where  the  burial  ground  of  a  parish  is  closed  or 
overcrowded,  the  guardians  and  overseers  may  bury  in  a 
neighbouring  parish,  or  enter  into  agreements  with  cemetery 
companies  or  burial  boards  (x). 

Even  with  regard  to  persons  shipwrecked,  and  whose  bodies 
have  been  cast  on  shore,  miserable  outcasts  who  have  no 
relatives  to  claim  them,  and  whose  remains,  perhaps,  it  may  be 
impossible  to  recognise,  the  law  has  specially  provided  that 
decent  interment  shall  be  given  them  (y)  ;  for  the  church- 
wardens and  overseers  in  any  parish  in  England,  in  which  any 
dead  body  is  found  in  or  cast  on  shore  from  the  sea  or  any  tidal 
or  navigable  waters,  shall,  upon  notice  being  given  them  (or  to 
a  police  constable,  who  shall  notify  them),  cause  such  body  to 
be  conveyed  to  some  convenient  place,  and  with  all  speed  cause 
it  to  be  interred  in  the  parish  churchyard  or  burial  ground. 
The  expenses  of  such  interment  are  not  to  exceed  the  sums 
allowed  by  the  parish  for  the  burial  of  other  persons  buried  at 
the  expense  of  the  parish  ;  or  if  such  body  should  be  cast  on 
shore  in  any  extra-parochial  place,  such  notice  is  to  be  given  to 
the  headborough,  or  constable,  who  shall  proceed  as  before 
directed  in  the  case  of  churchwardens,  &c.  (z). 

And  every  person  who  shall  find  any  such  body  on  the  shore, 
and  within  six  hours  give  such  notice  of  the  fact  to  the  proper 
parties  above  mentioned,  shall  be  entitled  to  five  shillings  for 
his  trouble  ;  but  this  is  only  to  be  paid  to  the  first  person  who 
gives  such  notice  ;  and  no  more  than  five  shillings  is  to  be 
given,  although  there  may  be  more  than  one  body  (a)  ;  and  as 
a  reward  is  offered  for  persons  properly  giving  such  notice,  so 
there  is  a  punishment  provided  for  neglecting  so  to  do,  for  all 
persons  finding  such  bodies  on  the  shore,  and  neglecting  within 
six  hours  after  to  give  or  leave  such  notice,  shall  forfeit  five 
pounds  (6)  ;  and  every  churchwarden,  constable,  &c.,  as  the 
case  may  be,  neglecting  to  remove  such  bodies  from  the  shore, 
prior  to  interment,  for  twelve  hours  after  notice  given  or  left  in 
writing  at  their  abode,  or  to  perform  the  other  duties  by  the 
Act  required  of  them,  shall  forfeit  for  each  offence  five  pounds  (c). 
A  magistrate,  by  writing  under  his  hand,  can  order  the  County 
Treasurer  to  reimburse  the  expenses  incurred  by  a  parish  in 
burying  bodies  cast  on  shore  from  the  sea  (d). 
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(u)  7  &  8  Viet.  c.  101,  s.  31  ;  28  &  29  Viet.  c.  79,  s.  1  ;  and  see  post, "  Fees  for 
Burials." 

(x)  18  &  19  Viet.  c.  79,  ss.  1  and  2.  As  to  persons  dying  of  infectious  diseases,  see 
Infectious  Diseases  (Prevention)  Act,  1890  (53  &  54  Viet.  c.  34). 

(y)  48  Geo.  3,  c.  75,  as  amended  by  the  Drowned  Persons  (Discovery  and 
Interment)  Act,  1886  (49  &  50  Viet.  c.  20),  passed  in  view  of  the  decision  in 
Woolwich  Overseers  v.  Robertson  (1881),  6  Q.  B.  D.  654. 

(z)  48  Geo.  3,  c.  75,  s.  1. 

(a)  Sect.  3. 

(6)  Sect.  4. 

(c)  Sect.  7. 

(d)  Sect.  6.     See  R.  v.  Treasurer  of  the  County  of  Kent  (1889),  22  Q.  B.  D.  603. 
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The  most  important  part  of  the  Act,  as  concerns  the  clergy, 
is,  that  not  only  is  sepulture  enjoined,  but  the  office  of  burial  is 
also  to  be  performed  in  such  cases  ;  for  every  minister,  parish 
clerk,  and  sexton  shall,  in  these  cases,  perform  the  duties 
customary  in  other  funerals,  and  admit  the  body  to  be  buried  in 
the  parish  burial  ground,  receiving  the  like  fees  as  in  cases  of 
burial  at  the  expense  of  the  parish  (e)  :  so  that  in  every  such 
case  the  minister  is  to  presume  that  the  body  thus  cast  upon 
the  shore  is  that  of  one  properly  baptised,  and  is  to  act 
accordingly. 

Except  in  the  case  of  persons  dying  within  the  parish,  it 
would  appear  that  all  burials  of  non-parishioners  are  matters  of 
favour  and  indulgence  by  the  churchwardens  on  behalf  of  the 
parishioners,  and  by  the  incumbent  (/  ),  for,  as  we  have  already 
seen  (g),  the  right  to  the  churchyard  is  divided  in  a  particular 
manner  between  the  parties,  and  the  burial  of  a  stranger  would 
be  an  invasion  upon  the  rights  of  each,  so  that  it  seems  impos- 
sible that  the  consent  of  the  parishioners  could  render  that  of 
the  incumbent  unnecessary  (h). 

The  right  to  interment,  therefore,  is  general,  every  person, 
according  to  the  circumstances,  having  a  right  to  sepulture, 
either  in  the  church,  or  churchyard,  or  other  burial  place, 
attached  or  belonging  thereto  :  but  the  mode  of  interment,  and 
particular  spot  or  part  of  the  burial  ground  in  which  each  person 
is  to  be"  buried,  is,  save  in  particular  cases,  not  the  subject  of 
any  such  right. 

There  can  be  no  custom  even  for  parishioners  to  bury  their 
dead  relations  in  the  churchyard  as  near  their  ancestors  as 
possible,  nor  will  a  mandamus  be  granted  to  bury  a  corpse  in  a 
vault,  or  in  any  particular  part  of  a  churchyard  (i). 

As  to  the  church,  which,  as  we  have  already  observed,  is  also 
occasionally  a  place  of  burial,  the  right  of  parishioners  to  burial 
does  not  extend  thereto.  The  practice  of  burial  in  the  church 
is  observed  by  the  Ecclesiastical  Commissioners  to  be  in  many 
respects  injurious,  by  weakening  the  fabric  of  the  church  (k), 
and  by  its  tendency  to  affect  the  health  of  the  inhabitants  ; 
and  no  parishioner,  much  less  therefore  a  stranger,  can  insist 
on  being  buried  in  any  part  of  the  church  or  chancel,  except  by 
leave  of  the  incumbent  (I). 

It  must  be  observed,  however,  here,  in  the  first  case,  we  speak 

(e)  48  Geo.  3,  c.  75,  s.  2. 

(/)  See  Nevill  v.  Bridger  (1874),  L.  R.,  9  Exch.  214 ;  In  re  Sargent  (1890),  15  P.  D. 
168  ;  The  Perivale  Faculty.  De  Eomana  v.  Roberts,  [1906]  P.  332  ;  Hendon  Church- 
yard (1910),  27  T.  L.  R.  1 ;  Winstanley  v.  North  Manchester  Overseers,  [1910]  A.  C. 
7,  at  p.  16. 

(g)  See  s.v.  "  Churchyard,"  at  p.  414. 

(h)  See  Bardin  v.  Cakott  (1789),  1  Hagg.  Cons.  14,  and  Littlewood  v.  Williams 
(1815),  6  Taunt.  277. 

(i)  Fryer  v.  Johnson  (1755),  2  Wils.  28;  Ex  parte  Blackmore  (1830),  1  B.  &  Ad. 
122;  and  see  Winstanley  v.  North  Manchester  Overseers,  [1908]  1  K.  B.  835,  [1910] 
A.  C.  7. 

(k)  In  re  Kerr,  [1894]  P.  284. 

(1)  God.  138 ;  Frances  v.  Ley,  post ;  Ex  parte  Blackmore  (1830),  1  B.  &  Ad.  122 ; 
Rich  v.  Bmhnell(lS21),  4  Hagg.  Eccl.  164. 
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of  interments  in  the  church  ordinarily  and  simply,  not  of  cases 
where  a  faculty  for  family  vaults  is  applied  for,  or  already 
exists,  or  in  cases  of  prescription. 

In  the  simple  case  then  of  a  person  wishing  to  be  buried 
within  a  church,  in  which  burials  have  not  been  by  order 
prohibited,  the  right  of  consent  or  refusal  has  been  said  to  be 
in  the  incumbent  alone  (m).  The  reason  of  this  appears  to  be, 
that  the  canon  before  mentioned  (de  non  sepeliendo  in  ecdesiis) 
restricted  the  privilege  of  burial  within  the  church  to  priests  or 
holy  men,  who,  by  the  merits  of  their  past  lives,  deserved  such 
a  peculiar  favour  ;  the  incumbent,  therefore,  in  his  capacity  as 
such,  may  be  supposed  to  be  the  proper  person  to  judge  of  the 
fitness  or  unfitness  of  the  person  to  be  allowed  this  privilege  (n), 
and  such  privilege,  so  far  as  it  exists,  is  exercisable  only  in 
individual  cases  :  for  he  can  only  grant  or  refuse  licence  as  to 
the  burial  of  some  individual  then  about  to  take  place,  and  he 
cannot  by  any  licence  from  himself  bind  his  successor  in  any 
case. 

Persons  buried  in  churches  are  now  usually  buried  in  vaults 
made  to  contain  themselves  and  their  families,  and  as  this  is  a 
matter  of  lasting  concern  to  succeeding  incumbents  and  to  the 
parishioners,  it  can  only  be  done  by  means  of  a  faculty.  In 
dealing  with  an  application  for  such  a  faculty,  it  has  been  held 
that  the  incumbent  has  clearly  no  right  of  veto,  though  his 
arguments  against  the  grant,  either  on  the  ground  of  injury  to 
himself  or  damage  to  the  public,  ought  always  to  receive 
respectful  attention,  and  that  very  exceptional  circumstances 
alone  can  justify  the  exercise  of  the  ordinary's  discretion  in 
making  such  a  grant  (o). 

In  particular  cases,  however,  there  may  undoubtedly  be  a 
prescription  to  have  separate  burial  in  a  particular  vault  in  a 
parish  church,  as  belonging  to  an  ancient  messuage,  and  if  one 
claiming  such  a  prescription  was  disturbed,  he  might  have  an 
action  on  the  case  ;  nor  need  he  set  forth  the  conditions  imposed 
by  an  original  grant,  or  that  they  have  been  complied  with.  It 
would  be  enough  to  show  the  prescriptive  right,  and  to  state 
that  the  right  had  been  infringed  (p). 

In  urban  districts  other  than  the  metropolis,  the  construction 
or  making  of  any  vault  or  grave  within  the  walls  of  or  under- 
neath any  church  or  other  place  of  public  worship  built  after 
the  31st  August,  1848,  was  prohibited  by  the  Public  Health 
Act,  1848  (q),  and  the  prohibition  is  re-enacted  by  the  Public 
Health  Act,  1875  (r).  In  the  metropolis  burial  is  not  to  take 
place  in  any  church  after  an  order  in  council  for  discontinu- 
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(m)  Frances  v.  Ley  (1615),  Cro.  Jac.  366. 

(>0  Bryan  v.  Whistler  (1828),  8  B.  &  C.  288  ;  Degge,  145  ;  Kenn.  Par.  Ant.  592. 
(o)  Rugg  v.  Kingsmill  (1867),  L.  R.,  2  P.  C.  59. 

(p)  Com.  Dig.  tit.  Cemetery ;  Bryan  v.  Whistler  (1828),  8  B.  &  C.  288 ;  Rogers 
E.  L. 

(q)  11  &  12  Viet.  c.  63. 
(r)  38  &  39  Viet.  c.  55. 
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ance  (s),  but  there  is  a  saving  with  respect  to  St.  Paul's 
Cathedral  Church,  London,  and  St.  Peter's  Collegiate  Church, 
Westminster. 

in  any  place.  By  the  Burial  Act,  1853  (t),  an  order  in  council  may  be  made 
for  the  discontinuance  of  burial  in  any  church,  wherever 
situated  ;  where  such  order  has  been  made  it  would  be  useless 
to  grant  a  faculty  for  the  construction  of  a  vault  or  grave  under 
a  church,  since  no  burial  could  take  place  therein.  But  these 
Acts,  in  a  case  where  an  order  in  council  had  been  made,  have 
been  held  not  to  preclude  the  grant  of  a  faculty  for  the  interment 
of  an  urn  containing  cremated  remains  under  the  floor  of  the 
church,  it  being  considered  that  the  provisions  as  to  "  burial  " 
did  not  apply.  In  that  case  the  vicar  and  churchwardens  (and 
the  vestry)  concurred,  and  it  was  ascertained  that  no  objection 
on  sanitary  grounds  was  entertained  by  the  Home  Secretary  (u). 
Regulations  in  force  as  to  the  position  and  making  of  graves 
in  the  case  of  persons  interred  with  the  service  of  the  Church 
of  England,  are  in  force  as  to  burials  under  the  Burial  Laws 
Amendment  Act,  1880  (x). 

Though  the  right  of  sepulture  is  a  common  law  right,  the 

mode  of  burial  is  the  subject  of  ecclesiastical  cognisance  alone, 

Incumbent      upon  which  subject  it  was  said  by  Abbott,  C.J.,  "  If  a  clergy- 

probabiy         man  should  absolutely  refuse  to  bury  the  body  of  a  deceased 

compellable  ,  i_j_  j.      i  •        *        •    j  ,    •       n  t  T 

by  mandamus  person  brought  to  him  for  interment  in  the  usual  way,  I  am 
to  bury  in  the  by  no  means  prepared  to  say  that  this  court  would  not  grant  a 
usual  mode.      mandamus  to  compel  him  to  bury  the  body  ;  but  this  would  be 
acting  in  aid  of  the  ecclesiastical  court  "  (y). 

The  mode  in  which  the  mortal  remains  are  to  be  deposited  in 

the  grave  is  a  subject  which,  in  populous  parishes,  may  be  of 

great  concern  to  the  parishioners,  but  which,  Lord  Stowell 

Opinion  of       observes,  "  I  do  not  find  any  positive  rule  of  law  or  religion  that 

Lord  Stowell.  prescribes."     Taking  this  to  have  been  the  case  prior  to  the 

time  when  the   judgment  in  which  these   words   occur  was 

delivered,  the  principles  contained  in  that  judgment  may  be  con- 

sidered, since  that  time,  as  entirely  regulating  the  law  on  this 

The  present     subject.     It  may  not,  therefore,  be  less  useful  than  interesting 


law  astohe    *°  *nsert  nere>  as  the  present  state  of  the  law,  the  able  and  lucid 

mode  of  burial  language  of  that  decision  (z).     In  that  case  the  body  of  the 

to  be  collected  deceased  had  been  deposited  in  an  iron  coffin,  and  due  notice 

words1!)?  Lord  ^a(^  keen  given  °f  the  intended  interment,  but  the  church- 

Stowell.  wardens,  having  previously  signified  to  the  relations  of  the 

deceased  that  the  parish  would  not  permit  an  iron  coffin  to  be 

deposited  in  their  churchyard,  prevented  the  burial  from  taking 

place  on  account  of  the  imperishable  nature  of  iron  coffins, 

which  in  so  populous  a  parish  as  that  of  St.  Andrew,  Holborn, 

(s)  15  &  16  Viet.  c.  85,  s.  84. 

(0  16  &  17  Viet.  c.  134. 

(u)  In  re  Kerr,  [1894]  P.  284. 

(x)  43  &  44  Viet.  c.  41,  s.  5. 

(?/)  R.  v.  Coleridge  (1819),  2  B.  &  A.  806. 

(2)  Gilbert  v.  Buzzard  (1820),  3  Phill.  335. 
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would  soon  render  the  churchyard  useless  for  its  purposes.  A 
suit  was  brought  in  the  ecclesiastical  court  by  a  relative  of  the 
deceased  against  the  churchwardens,  in  which  the  right  of  the 
parish  to  prevent  this  mode  of  interment  was,  in  fact,  the  sole 
question. 

After  some  remarks  upon  the  case,  Lord  Stowell  says,  "  That 
a  body  be  carried  to  the  grave  in  a  state  of  naked  exposure 
would  be  a  real  offence  to  the  living,  as  well  as  an  apparent 
indignity  to  the  dead.  Some  coverings  have  been  deemed  History  of  the 
necessary  in  all  civilised  and  Christian  countries,  but  chests  ™°nt°fmter" 
containing  the  bodies,  and  descending  into  the  grave  along  with 
them,  and  there  remaining  in  decay,  do  not  plead  the  same 
degree  of  necessity,  nor  the  same  universal  use.  In  the  western 
part  of  Europe,  the  use  of  sepulchral  chests  has  been  pretty 
general.  An  attempt  was  made,  in  our  time,  by  an  European 
sovereign,  to  abolish  their  use  in  his  Italian  dominions,  much 
commended  by  some  philosophers  on  the  physical  ground  that 
the  dissolution  of  bodies  would  be  accelerated,  and  the  virulence 
of  the  fermentation  disarmed,  by  the  speedy  absorption  of  all 
noxious  particles  into  the  surrounding  soil.  Whatever  might 
be  the  truth  of  the  theory,  the  measure  was  enforced  by  regula- 
tions prescribing  that  bodies  of  every  age  and  of  both  sexes,  of 
all  ranks  and  conditions,  and  of  all  species  of  mortal  disease, 
and  every  form  of  death,  however  hideous  and  loathsome,  should 
be  nightly  tumbled,  naked  and  in  the  state  they  died,  at  the 
sound  of  a  bell,  into  a  night  cart,  and  thence  carried  to  a  pit, 
beyond  the  city  walls,  there  to  rot  in  one  mass  of  undistinguished 
putrefaction.  This  system  was  so  strongly  encountered  by  the 
established  habits,  as  well  as  by  the  natural  feelings  of  a  highly 
civilised  and  polished  people,  that  it  was  deemed  advisable,  at 
no  great  distance  of  time,  to  bury  the  edict  itself  by  a  total 
revocation.  In  the  Southern  American  establishments  of  the 
European  nations,  coffins  do  not  appear  to  be  used.  In  our  In  our  own 
country  the  use  of  coffins  is  extremely  ancient.  They  are  countrJ- 
found  of  great  apparent  antiquity,  of  various  forms,  and  of 
various  materials  ;  of  wood,  of  stones,  of  metals,  of  marble,  and 
even  of  glass.  '  Coffins,'  says  Dr.  Johnson,  '  are  made  of  wood 
and  various  other  matters.'  From  the  original  expense  of 
some  of  the  materials  or  labour  necessary  for  the  preparation 
of  them  for  this  use,  or  for  both,  it  is  evident  that  several  of  them 
must  have  been  occupied  by  persons  who  had  filled  the  loftiest 
stations  of  life.  In  modern  practice,  chests  or  coffins  of  wood 
or  lead,  or  both,  are  commonly  used  for  persons  who  can  afford 
to  pay  for  them.  For  persons  of  abject  poverty,  whom  the 
civil  law  distinguishes  by  the  title  of  the  miserabiliter  egeni, 
what  is  called  a  shell  is  used,  and  which  I  understand  to  be  an 
imperfect  coffin,  and  in  very  populous  parishes  it  is  used 
successively  for  different  individuals,  unless  charity,  public  or 
private,  supplies  them  with  a  better.  Persons  dying  at  sea  Persons  dying 
are,  I  believe,  usually  committed  to  the  deep  in  their  bedclothes  a 
and  hammock,  but  1  am  not  aware  that  any  of  these  are  nomi- 
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nally  and  directly  required.  A  statute  has  required  that  the 
funeral  vestment  shall  be  made  of  wool ;  and  coffins  must,  by 
the  same  statute,  be  lined  with  wool,  but  the  use  of  it  is  not 
enjoined  (a).  I  observe  that  in  the  funeral  service  of  the  Church 
of  England  there  is  no  mention  (and  indeed,  as  I  should  rather 
collect,  a  studied  avoidance  of  the  mention)  of  coffins.  It  is 
throughout  the  whole  of  that  service  the  corpse  or  the  body. 
The  officiating  priest  is  to  meet  the  corpse  at  the  gate  of  the 
churchyard  ;  at  certain  parts  of  the  service,  dust  is  to  be  thrown, 
not  upon  the  coffin,  but  upon  the  body  ;  certain  parts  of  the 
service  are  to  be  recited  whilst  the  corpse  is  making  ready  to  be 
put  into  the  grave.  I  observe,  likewise,  that  in  old  tables  of 
parish  fees,  a  distinction  is  stated  between  coffined  funerals 
and  uncoffined  funerals  in  point  of  payment.  There  is  one  of 
1627,  quoted  by  Sir  Henry  Spelman  in  his  tract  De  Sepulturd, 
where  a  certain  sum  is  charged  for  coffined  burials,  and  half  the 
same  sum  for  uncoffined  burials,  and  expressly  under  those 
general  heads  of  coffined  and  uncoffined  funerals,  from  whence 
I  draw  this  conclusion  of  fact,  that  uncoffined  funerals  were,  at 
that  time,  by  no  means  so  unfrequent  as  not  to  require  a 
particular  notice  and  provision. 

"  The  argument,  therefore,  that  rests  the  right  of  admission 
for  particular  coffins  upon  the  naked  right  of  the  parishioner  to 
be  buried  in  his  churchyard,  seems  rather  to  stop  short  of  what 
is  requisite  to  be  proved,  viz.  the  right  of  being  buried  in  a  large 
chest  or  trunk  of  any  material,  metallic  or  other,  that  his 
executors  may  think  fit.  The  law  to  be  found  in  many  of  our 
authoritative  text- writers  certainly  says  that  a  parishioner  (b) 
has  a  right  to  be  buried  in  his  own  parish  churchyard  :  but  it  is 
not  quite  so  easy  to  find  the  rule  in  those  authorities  that  gives 
him  the  right  of  burying  a  large  chest  or  trunk  along  with 
himself.  This  is  no  part  of  his  original  abstract  right,  nor  is  it 
necessarily  involved  in  it.  That  right,  strictly  taken,  is  to  be 
returned  to  his  parent  earth  for  dissolution,  and  to  be  carried 
there  for  that  purpose  in  a  decent  and  inoffensive  manner  ; 
when  those  purposes  are  answered,  his  rights  are  perhaps 
satisfied,  in  the  strict  sense  in  which  his  claims  in  the  nature  of 
absolute  rights  can  be  supposed  to  extend.  At  the  same  time  it  is 
not  to  be  denied  that  very  natural  and  laudable  feelings  prompt 
to  something  beyond  this,  to  the  continuation  of  the  frame  of 
the  body  beyond  its  immediate  consignment  to  the  grave  ; 
and  an  indulgence  of  such  feelings  very  naturally  engrafts  itself 
upon  the  original  rights,  so  as  to  appear  inseparably  connected 
with  them  in  countries  where  the  practice  of  it  is  habitually 
indulged.  For,  however  men  may  feel,  or  affect  to  feel,  an 
indifference  about  the  fate  of  their  own  mortal  remains,  few 
have  firmness,  or  rather  hardness  of  mind,  sufficient  to  con- 
template without  pain  the  total  and  immediate  extinction  of 
the  remains  of  those  who  were  justly  dear  to  them  in  life. 

(a)  These  statutes  were  repealed  by  54  Geo.  3,  c.  103. 
(6)  An  1  a  person  dying  in  the  parish  (ante,  p.  619). 
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"  It  is  particularly,  I  presume,  with  a  view  to  prevent  spolia- 
tions of  the  dead,  that  the  use  of  coffins  in  question  is  pressed 
in  the  present  application  to  the  court.  The  objection  is  to 
the  metal  of  which  the  coffin  is  composed,  the  metal  of  iron  ; 
and  I  must  say,  that  knowing  no  rule  of  law  that  prescribes 
coffins,  and  certainly  none  that  prescribes  coffins  of  wood 
exclusively,  and  knowing  that  modern  and  frequent  usage 
admits  coffins  of  lead,  a  metal  of  a  much  more  indestructible  Iron  coffins 
nature  than  iron,  I  find  a  difficulty  in  pronouncing  that  the  use 
of  this  latter  metal  is  clearly  and  universally  unlawful  in  the 
structure  of  coffins,  and  that  coffins  so  composed  are  inadmis- 
sible upon  any  terms  whatever.  These  coffins,  being  composed 
of  thin  laminae,  occupy,  I  presume,  as  it  is  alleged,  rather  less 
space  than  those  of  wood  itself.  There  is  then  no  objection  on 
that  ground  ;  and  the  objection,  that  they  may  be  magnified 
to  any  inconvenient  size,  seems  to  apply  to  coffins  constructed 
of  this  substance  no  more  than  to  those  of  any  other.  But  the 
claim  on  the  part  of  these  coffins  is  (which  is  quarrelled  with, 
though  not  distinctly  avowed),  that  they  shall  be  admitted  on 
the  same  terms  of  pecuniary  payment  as  the  ordinary  wood. 
This  claim  cannot,  I  think,  be  reasonably  maintained,  but 
under  the  support  of  one  or  other  of  these  propositions,  either 
that  there  is  no  difference  in  the  duration  of  the  coffin  of  wood 
and  coffin  of  iron,  or  that  the  difference  of  duration,  be  it  what 
it  may,  ought  to  make  no  difference  in  the  terms  of  admission." 

After  mentioning  the  opinion  of  the  court,  that  iron  coffins 
might  be  much  more  durable  than  those  of  wood,  Lord  Stowell 
continues,  "  It  being  assumed  that  the  court  is  justified  in  hold- 
ing this  opinion  upon  the  fact  of  comparative  duration,  the 
pretension  of  these  coffins  to  be  admitted  on  equal  terms  must 
resort  to  the  other  proposition,  which  declares  that  the  difference 
of  duration  ought  to  make  no  difference  in  the  terms  of  admis- 
sion. Accordingly  it  has  been  argued,  that  the  ground  once 
given  to  the  interment  of  a  body  is  appropriated  for  ever  to  that 
body  ;  that  it  is  not  only  the  domus  ultima,  but  the  domus 
ceterna,  of  that  tenant  who  is  never  to  be  disturbed,  be  the 
condition  of  this  tenant  himself  what  it  may.  It  is  his  for  ever  ; 
and  the  insertion  of  any  other  body  into  that  space,  at  any  other 
time,  however  distant,  is  an  unwarrantable  intrusion.  If  these 
positions  be  true,  the  question  of  comparative  duration  sinks 
into  utter  insignificance. 

"  In  support  of  them  it  seems  to  be  assumed  that  the  tenant 
himself  is  imperishable  :  for  surely  there  cannot  be  an  inextin- 
guishable title,  a  perpetuity  of  possession,  belonging  to  a 
perishable  thing,  but  obstructed  in  a  portion  of  it  by  public 
authority.  The  fact  is,  that  man,  and  for  ever,  are  terms  quite 
incompatible  in  any  state  of  his  existence,  dead  or  alive,  in  this 
world.  The  time  must  come  when  his  posthumous  remains 
must  mingle  with  and  compose  a  part  of  the  soil  in  which  they 
have  been  deposited.  Precious  embalmments  and  splendid 
monuments  may  preserve  for  centuries  the  remains  of  those 

40—2 


628 


OF   BURIAL. 


The  church- 
yard or  com- 
mon cemetery 
is  not  res 
unius  cetatis, 
nor  the  ex- 
clusive pro- 
perty of  one 
generation. 

Granting 
faculty  for 
burial  in 
churchyard 
discretionary, 
and  discre- 
tion to  be 
carefully 
exercised. 


who  have  filled  the  more  commanding  stations  of  human  life  ; 
but  the  common  lot  of  mankind  furnishes  them  with  no  such 
means  of  conservation.  With  reference  to  men,  the  domus 
ceterna  is  a  mere  flourish  of  rhetoric.  The  process  of  nature  will 
resolve  them  into  an  intimate  mixture  with  their  kindred  earth, 
and  will  furnish  a  place  of  repose  for  other  occupants  of  the 
grave  in  succession.  It  is  objected,  that  no  precise  time  can  be 
fixed  at  which  the  mortal  remains,  and  even  the  chests  which 
contain  them,  shall  undergo  the  complete  process  of  dissolution  ; 
and  it  certainly  cannot,  being  dependent  upon  circumstances 
that  differ,  upon  difference  of  soils  and  exposure  of  climate  and 
seasons  :  but  observation  can  ascertain  it  sufficiently  for 
practical  use.  The  experience  of  not  many  years  is  required 
to  furnish  a  certainty  sufficient  for  such  purposes.  Founded  on 
these  facts  and  considerations,  the  legal  doctrine  certainly  is, 
and  remains  unaffected,  that  the  common  cemetery  is  not  res 
unius  cetatis,  the  exclusive  property  of  one  generation  now 
departed  ;  but  is  likewise  the  common  property  of  the  living, 
and  of  generations  yet  unborn,  and  subject  only  to  temporary 
appropriation.  There  exists  a  right  of  succession  in  the  whole, 
a  right  which  can  only  be  lawfully  obstructed  in  a  portion  of  it 
by  public  authority,  that  of  the  ecclesiastical  magistrate,  who 
gives  occasionally  an  exclusive  title  in  a  part  of  the  public 
cemetery  to  the  succession  of  a  single  family,  or  to  an  individual 
who  has  a  claim  to  such  a  distinction  ;  but  he  does  not  do  that 
without  just  consideration  of  its  expediency,  and  a  due  attention 
to  the  objections  of  those  who  oppose  such  an  alienation  from 
the  common  use.  Even  a  brick  grave,  without  such  authority, 
is  an  aggression  upon  the  common  freehold  interest,  and  carries 
the  pretensions  of  the  dead  to  an  extent  that  violates  the  just 
rights  of  the  living. 

"  If  this  view  of  the  matter  be  just,  all  contrivances  that, 
whether  intentionally  or  not,  prolong  the  time  of  dissolution, 
beyond  the  period  at  which  common  local  usage  has  fixed  it,  are 
acts  of  injustice,  unless  compensated  for  in  one  way  or  other. 
In  country  parishes,  where  the  population  is  small,  and  the 
cemeteries  are  large,  it  is  a  matter  less  worthy  of  consideration. 
More  can  be  spared,  and  less  is  wanted.  But  in  populous 
parishes,  in  large  and  crowded  cities,  the  exclusive  possession  is 
unavoidably  limited  ;  for,  unless  limited,  evils  of  formidable 
magnitude  would  take  place.  Churchwards  cannot  be  made 
commensurate  to  a  large  and  increasing  population  :  the  period 
of  decay  and  dissolution  does  not  arrive  fast  enough  in  the 
accustomed  mode  of  depositing  bodies  in  the  earth,  to  evacuate 
the  ground  for  the  use  of  succeeding  claimants.  New  cemeteries 
are  to  be  purchased  at  an  enormous  expense,  and  the  whole 
environs  of  the  metropolis  would  be  surrounded  by  a  circum- 
vallation  of  churchyards. 

"  If,  therefore,  these  iron  coffins  are  to  bring  an  additional 
charge  upon  parishes,  they  ought  to  bring  with  them  a  propor- 
tionate compensation  ;  upon  all  common  principles  of  estimated 
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value,  one  must  pay  for  the  longer  lease  which  you  actually  take  Iron  coffins 

of  the  ground.     If  you  wish  to  protect  your  deceased  relative  by  s^^  W  an 

additional  security,  which  will  press  upon  the  convenience  of  the  j™ 

parish,  we  do  not  blame  the  purpose,  nor  reject  the  measure  ; 

but  it  is  you  and  not  the  parish  who  must  pay  for  that  purpose. 

It  remains  only  that  I  should  direct  the  parish  to  exhibit  a  table 

of  burial  fees  for  the  consideration  of  the  ordinary.     Patent 

rights,  and  on  which  it  seems  these  coffins  are  constructed,  must 

be  held  by  the  same  tenure  as  all  other  rights,  ita  utere  tuo  ut 

alienum  ne  Icedas.     They  must  not  infringe  upon  rights  more 

ancient,  more  public,  and  such  as  this  court  is  peculiarly  bound 

to  protect."     After  some  further  time  spent  in  considering  this 

matter,  the  case  ended  by  Lord  Stowell  signing  a  table  of  fees  Table  of  fees 

for  burial  to  be  used  in  the  parish  in  question  (c).  signed  by 

The  present  state  of  the  law,  therefore,  as  deduced  from  the  Lorc 
above  case,  is,  that  burial  in  iron  coffins  is  certainly  not  unlawful, 
and  that  the  use  of  them  is  not  prohibited  ;    that  they  stand  Metal  coffins 
upon  the  same  ground  as  leaden  coffins,  or  those  made  of  any  not  unlawful. 
other  metal ;    but  that  those  who  wish  to  use  them  must  pay 
for  that  privilege.     The  increased  fee  to  be  demanded  for  them  Additional  fee 
to  be  fixed  in  the  first  instance  by  the  parish,  but  subject  to  the  *or  tijeir  use » 
revision  of  the  ecclesiastical  court  upon  appeal.     As  to  the  appli-  b^  fix™ 
cation  of  the  money  so  paid,  that,  as  it  seems,  is  to  be  decided  by  To  whom  to 
the  parish  ;  and  to  whatever  parties  and  in  whatever  proportions  be  paid. 
the  usual  fees  for  interment  have  been  paid,  to  those  same  parties, 
and  in  the  same  proportions,  it  is  presumed  that  the  increased 
fees  would  also  be  payable  ;   at  any  rate,  as  observed  by  Lord 
Stowell,  the  party  disputing  the  amount  charged  to  him  for  such 
burial  would  have  no  right  to  complain  of  its  application,  or 
indeed  to  look  into  that  question  or  to  quarrel  with  the  public 
uses  to  which  it  may  have  been  applied  by  the  parish  (c). 

As  stated  above  (d),  the  common  law  right  of  a  parishioner  NO  right  to 
(or  person  dying  within  the  parish),  apart  from  any  faculty  or  be  buried  in 
prescriptive  rights,   is   strictly  nothing  but  the  right  to  be  J^jj!^*1 
returned  to  his  parent  earth  for  dissolution,  and  does  not  carry  spot, 
with  it  the  right  to  be  interred  in  any  special  manner  or  in  any 
particular  spot  or  part  of  the  churchyard.     The  determination 
of  all  such  matters  is,  subject  to  the  rights  and  interests  of  the 
parishioners,  primarily  in  the  incumbent.     He  has  the  right  to  unless  in- 
select  the  place  where  the  body  is  to  be  buried  (e),  and  if  he  is  cumbent's 
asked  to  do  that  which  by  law  he  is  not  bound  to  do,  he  may  obtained*1 
refuse,   except  upon  certain  conditions  (/).     This  right  has 
long  been  recognised,  e.g.,  in  the  standard  table  of  fees  issued 
by  the   Ecclesiastical  Commissioners,   where   higher  fees   are 
authorised  for  burial  in  brick  graves  or  vaults. 

(c)  Gilbert  v.   Buzzard  (1820),  3  Phill.  335;    and  see  as  to  the   effect  of  this 
decision,  more  particularly  in  the  case  of  new  parishes,  \In  re.  the  New  Parish  of 
Haigh  with  Aspull,  [1919]  P.  143, 

(d)  Ante,  p.  626. 

(e)  Fryer  v.  Johnson  (1755),  2  Wils.  28  ;    Exparte  Blackmore  (1830),  1  B.  &  Ad.  122. 
(/)  Ex  parte  Blackmore,  supra;   Nevill  v.   Bridger  (1874),  L.  R.,  9  Exch.  214, 

and  cases  therein  cited. 
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Nature  of 
the  right  thus 
granted. 


Faculty  for 
parishioners. 


Burial  of 
non -parish- 
ioners on 
terms  by 
faculty. 


The  exact  nature  of  the  right  thus  granted  as  a  matter  of 
strict  law  has  been  much  discussed  (g)  ;  it  is  often  spoken  of 
as  the  purchase  of  a  grave  space  or  vault,  and  the  expression 
"freehold  grave  "  is  often  used  ;  it  is,  however,  the  better  opinion 
that,  as  the  parson  cannot  alienate  or  part  with  the  freehold  of 
any  part  of  the  churchyard,  the  right  is  in  the  nature  of  a 
g  ^em-easement  to  occupy  exclusively  a  certain  part  of  the 
churchyard  for  such  time  as  is  necessary  for  the  complete 
dissolution  of  the  remains  (h),  and  that,  apart  from  faculty,  the 
only  power  of  the  incumbent  is  to  give  permission  to  bury  in 
the  particular  case  (i).  In  certain  cases,  such  as  the  reservation 
of  grave  spaces  for  non-parishioners,  a  faculty  is  necessary  to 
complete  the  title  (k),  and  the  sanction  of  a  faculty  is  desirable 
in  the  interests  of  those  concerned  where  the  circumstances  are 
in  any  way  exceptional  (i). 

Faculties  have  frequently  been  granted  to  parishioners  for 
vaults  or  grave  spaces  in  churchyards  (I).  The  older  form  of 
grant  was  for  the  "  interment  of  the  grantee  and  his  family  for 
ever  to  the  exclusion  of  all  others,"  or  similar  words,  without 
any  residential  restriction,  and  though  the  limitation  to  residents 
and  parishioners  has  sometimes  been  insisted  on  (m),  on  the 
analogy  of  pews,  the  analogy  is  incomplete,  and  there  seems  no 
reason  why,  in  proper  cases,  the  wholesome  desire,  which  is  deeply 
rooted  in  human  nature,  to  be  buried  with  parents  and  other 
members  of  a  family  in  the  same  consecrated  place,  should  not 
be  satisfied  ;  and  it  has  been  held  accordingly  that  the  court  has 
power  to  make  such  a  grant  without  residential  restriction  (I). 

Indeed,  it  is  not  illegal  for  a  non-parishioner  to  be  buried  in 
a  churchyard  (n),  and  faculties  have  been  granted  (usually  on 
special  terms  as  to  fees,  and,  semble,  the  consent  of  the  incumbent 
is  always  necessary)  (1)  for  the  reservation  of  a  grave  space  to 
a  living  non-parishioner  member  of  the  family  of  a  parishioner 
in  a  churchyard  closed  by  order  in  council  except  as  to  burials 
in  reserved  grave  spaces  allotted  to  members  of  the  families  of 
parishioners  (o)  ;  (2)  for  the  reservation  of  grave  spaces  for 
non-parishioners  where  this  can  be  done  without  serious  risk  of 
depriving  parishioners,  present  or  future,  of  their  right  of  being 
buried  in  the  churchyard  (p).  In  cases  of  this  kind,  a  faculty 
is  necessary  to  perfect  the  title  (p). 

(g)  Cf.  Winstanley  v.  North  Manchester  Overseers,  [1908]  1  K.  B.  835,  [1910]  A.  C. 
7,  and  cases  therein  cited. 

(h)  Gibs.  Cod.  453 ;  Frances  v.  Ley  (1615),  Cro.  Jac.  366 ;  Bryan  v.  Whistler 
(1828),  8  B.  &  C.  288 ;  Gilbert  v.  Buzzard  (1820),  3  Phill.  335,  supra. 

(i)  Bryan  v.  Whistler,  supra. 

(k)  The  Perivale  Faculty.  De  Romana  v.  Roberts,  [1906]  P.  332. 

(1)  Kellett  v.  All  of  St,  John's,  Burscough  Bridge  (1916),  32  T.  L.  R.  571,  and  cases 
therein  cited. 

(m)  Magnay  v.  St.  Michael  Paternoster  Royal,  Ac.  (Rector)  (1827),  1  Hagg.  Eccl. 
48 ;  and  see  Bryan  v.  Whistler  (1828),  8  B.  &  C.  288. 

(n)  Littlewood  v.  Williams  (1815),  6  Taunt.  277  ;  Gibs.  Cod.  458. 

(o)  In  re  Sargent  (1890),  15  P.  D.  168. 

(p)  The  Perivale  Faculty.  De  Romana  v.  Roberts,  [1906]  P.  332,  where  the  practice 
is  said  to  have  existed  in  the  diocese  of  London  for  over  200  years  ;  Hendon  Church- 
yard (1910),  27  T.  L.  R.  1. 
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The  ordinary,  being  the  person  in  whom  jurisdiction  over  all 
things  which  are  necessary  to  be  observed  for  the  decent  and 
respectful  treatment  of  the  dead  in  consecrated  places  of  burial 
is  vested  and  the  proper  person  to  see  that  all  conditions  which 
the  laws  of  the  Church  require  in  that  connection  are  observed, 
has  from  very  ancient  times  exercised  an  undisputed  juris- 
diction to  grant  faculties  for  the  removal  of  bodies  from  one 
consecrated  place  to  another  (q).  This  jurisdiction  has  been 
exercised  on  sanitary  grounds  (r),  in  the  case  of  closed  or 
disused  churchyards  (s),  where  a  street  widening  is  being 
effected  in  the  interests  of  the  parishioners  and  the  public,  and 
in  compliance  with  the  desires  of  the  deceased  or  his  family  or 
friends  (t).  Faculties  have  even  been  granted  in  special  cir- 
cumstances for  a  second  removal  (u),  and  in  one  case  for  the 
removal  to  unconsecrated  ground  (x),  but  a  faculty  for  exhuma- 
tion for  cremation  has  been  refused  (y).  There  is  little  doubt  that 
a  body  buried  in  consecrated  ground  cannot  be  removed  without 
the  sanction  of  the  ordinary  (z).  In  such  cases,  provision  has 
been  made  for  consulting  the  wishes  of  the  family  of  the  deceased 
(where  not  the  applicants)  as  to  the  place  of  removal  (a),  and 
vaults  in  good  repair  have  been  protected  (b). 

The  power  of  the  ordinary  in  ecclesiastical  matters  extends 
beyond  the  exhumation  for  reinterment,  and  a  faculty  may  be 
granted  sanctioning  exhumation  in  the  interests  of  justice  (c). 

The  Burial  Act,  1857  (d),  contains  in  sects.  23  and  25  certain 
provisions  with  respect  to  exhumation  which  have  given  rise 
to  complicated  litigation.  Sect.  23  authorises  the  issue  of 
an  order  in  council  (e)  "  ordering  such  acts  to  be  done  by  or 

(q)  R.  v.  Tristram,  [1898]  2  Q.  B.  371,  per  Wills,  J. ;  and  cf.  the  provisions  of  the 
Union  of  Benefices  Act,  1919  (9  &  10  Geo.  5,  c.  98),  incorporating  sect.  17  of  the  Union 
of  Benefices  Act,  1860  (23  &  24  Viet.  c.  142),  and  in  certain  cases  applying  the  provi- 
sions of  the  Union  of  Benefices  Acts  Amendment  Act,  1871  (34  &  35  Viet.  c.  90), 
post,  p.  503.  The  faculty  is  a  licence  only  ;  the  ecclesiastical  court  has  no  power 
to  make  an  order  to  this  effect :  R.  v.  Tristram  (1899),  15  T.  L.  R.  214. 

(r)  St.  Helen's,  Bishopsgate  (Rector)  v.  Parishioners,  [1892]  P.  259  ;  Lee  v.  Hawtrey, 
[1898]  P.  63. 

(s)  St.  Helen's,  Bishopsgate  (Rector)  v.  Parishioners,  supra ;  St.  Nicholas,  Leicester, 
(Vicar)  v.  Langton,  [1899]  P.  19;  Lee  v.  Hawtrey,  supra;  and  cf.  the  enactments 
quoted  in  note  (q). 

(t)  In  re  Talbot,  [1901]  P.  1  ;  and  see  In  re  Dixon,  [1892]  P.  386,  and  a  case 
reported  in  The  Times  of  June  17,  1910. 

(u)  St.  Botolph without  Aldgate  (Vicar,  &c.)  v.  Parishioners  (No.  1),  [1892]  P.  161. 

(x)  In  re  Talbot,  supra.  The  application  was  by  a  Roman  Catholic  in  respect 
of  a  Roman  Catholic  deceased.  The  court,  not  being  satisfied  that  the  place  of 
reinterment  was  a  "  consecrated  place  of  burial  "  within  sect.  25  of  the  Burial  Act, 
1857  (see  next  page),  required  a  licence  from  the  Secretary  of  State  to  be  obtained. 

(y)  In  re  Dixon,  supra. 

(z)  R.  v.  Tristram,  [1898]  2  Q.  B.  371  ;  Lee  v.  Hawtrey,  [1898]  P.  63.  Cf. 
Adlam  v.  Colthurst  (1867),  36  L.  J.,  Eccl.  14. 

(a)  St.  Helen's,  Bishopsgate  (Rector,    <fcc.)   v.   Parishioners,  supra ;    St.   Mary- 
at-Hill  (Rector,  <kc.)  v.  Parishioners,  [1892]  P.  394 ;    St.  Nicholas,  Leicester  (Rector) 
\   Langton,  supra. 

(b)  St.  Botolph  without  Aldgate  ( Vicar,  <fcc.)  v.  Parishioners  (No.  2),  [1892]  P.  173. 
It  is  the  duty  of  the  owners  to  keep  private  vaults  in  repair  ;  it  is  the  duty  of  the 
ecclesiastical  authorities  to  keep  the  churchyard  in  sanitary  and  decent  order. 

(c)  R.  v.  Tristram,  [1898]  2  Q.  B.  371,  and  cases  therein  cited. 

(d)  20  &  21  Viet.  c.  81  ;  and  see  22  Viet.  c.  1,  s.  1. 

(e)  On  the  representation  of  the  Local  Government  Board  (Burial  Act,  1900,  s.  4), 
now  the  Ministry  of  Health  (Ministry  of  Health  Act,  1919,  s.  3  (1)  (a) ). 


Exhumation 
for  reinter- 
ment, faculty 
for, 


or  in  the  . 
interests  of 
justice. 

Burial  Act, 
1857,  ss.  23 
and  25. 
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effect  of. 


A  faculty 
is  only  a 
licence,  not 
an  order. 


under  the  directions  of  the  churchwardens  or  other  such  persons 
as  may  have  the  care  of  any  vaults  or  places  of  burial  for 
preventing  them  from  becoming  or  continuing  dangerous  or 
injurious  to  the  public  health,  .  .  .  and  such  churchwardens 
or  other  persons  shall  do  or  cause  to  be  done  all  acts  ordered 
as  aforesaid,  and  the  expenses  .  .  .  shall  be  paid  out  of  the 
poor  rate."  Sect.  25  provides  that,  "  except  in  the  cases 
where  a  body  is  removed  from  one  consecrated  place  of  burial 
to  another  by  faculty  granted  by  the  ordinary  for  that  purpose, 
it  shall  not  be  lawful  to  remove  any  body  or  the  remains  of 
any  body  which  may  have  been  interred  in  any  place  of  burial  " 
without  the  licence  of  the  Home  Secretary,  who  may  prescribe 
the  precautions  to  be  taken  ;  a  penalty  is  provided  for  the 
breach  of  the  section.  The  enactments  in  question  appear 
clearly  to  have  been  passed  in  the  interests  of  the  general 
public  on  sanitary  and  other  grounds,  and  there  is  no  indication 
of  any  intention  to  interfere  with  the  law  ecclesiastical,  or  to 
curtail  the  jurisdiction  of  the  ordinary. 

The  effect  of  the  cases  appears  to  be  as  follows  : — As  regards 
sect.  23  (which  does  not  apply  to  land  which,  though  it  may 
have  been  used  for  burial,  has  long  ceased  to  be  so  used,  and  is 
in  effect  private  property  (/)),  the  making  of  the  order  in 
council  does  not  relieve,  the  proper  parties  of  the  necessity  of 
applying  to  the  ecclesiastical  court  for  a  faculty  to  enable  them 
to  do  that  which  would  otherwise  be  an  offence  against  the 
laws  ecclesiastical  for  which  a  criminal  suit  would  lie  (g).  The 
ecclesiastical  courts  have  concurrent  powers  to  authorise  such 
removal  on  proper  terms  (h),  but  where  an  order  in  council  has 
been  made,  it  is  the  duty  of  the  court  (on  the  necessary  applica- 
tion being  properly  made  (g)  ),  to  decree  a  faculty  to  a  similar 
effect,  with  proper  safeguards  in  ecclesiastical  matters  (i).  As 
regards  sect.  25,  the  licence  of  the  Home  Secretary  and  the 
faculty  of  the  ecclesiastical  court  are  in  a  relevant  case  both 
necessary,  and  it  is  not  material  whether  the  one  precedes  or 
follows  the  other  (j).  When  there  is  any  doubt,  the  faculty 
may  properly  contain  a  proviso  stipulating  for  the  Home 
Secretary's  licence  as  a  condition  precedent  to  exhumation  (k). 
The  ecclesiastical  court  has  accepted  letters  of  request  signed  by 
the  President  of  the  Probate,  Divorce  and  Admiralty  Division 
requesting  the  opening  and  inspection  of  a  coffin  for  the  pur- 
poses of  identification  in  aid  of  the  trial  of  an  issue  in  a  probate 
action  (I),  but  a  faculty  dealing  with  the  subject  of  exhumation 
is  only  a  licence  and  cannot  take  the  form  of  an  order  (m). 

(I)  Foster  v.  Dodd  (1867),  L.  R.,  3  Q.  B.  67. 

(g)  Lee  v.  Hawtrey,  [1898]  P.  63. 

(h)  St.  Michael,  Bassishaw  (Rector)  v.  Parishioners,  [1893]  P.  233  ;  and  vide  supra. 

(i)  St.-Mary-at-Hill  (Rector)  v.  Parishioners,  [1892]  P.  394;  St.  Michael, 
Bassishaw  (Rector)  v.  Parishioners,  Lee  v.  Hawtrey,  supra. 

(j)  R.  v.  Tristram,  [1898]  2  Q.  B.  371  ;  but  see  Druce  v.  Young,  [1898]  P.  84. 

(k)  InreTalbot,  [1901]  P.  1.  Remains  in  unconsecrated  ground  have  now  the 
protection  of  this  section. 

(1)  Druce  v.  Young,  [1898]  P.  84. 

(m)  R.  v.  Tristram  (1899),  15  T.  L.  R.  214. 
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The  right  to  interment  is  an  universal  right,  but  the  right  to 
have  the  burial  service  performed  over  the  body  is  not  universal. 
This  subject  more  peculiarly  concerns  the  clergy. 

Canon  68  provides  that  no  minister  shall  refuse  or  delay 
to  bury  any  corpse  that  is  brought  to  the  churchyard  (con- 
venient warning  having  been  given  him  thereof  before)  in  the 
manner  and  form  prescribed  by  the  Book  of  Common  Prayer  ; 
and  if  he  shall  refuse  to  do  so,  except  the  party  deceased 
were  pronounced  excommunicate  majori  excommunicatione, 
for  some  grievous  and  notorious  crime,  and  no  person  able 
to  testify  of  his  repentance,  he  shall  be  suspended  by  the 
bishop  of  the  diocese  from  his  ministry  for  the  space  of  three 
months. 

The  canon  being  highly  penal,  a  party  proceeding  under  it 
against  a  clergyman  would  be  required  to  show  that  everything 
therein  mentioned  had  been  strictly  complied  with.  It  would 
consequently  be  necessary  to  show  that  convenient  warning  had 
been  given  him  thereof  beforehand.  As  to  which  it  is  said  by 
Sir  H.  Jenner  Fust  (ri),  "A  warning,  it  would  seem,  is  not  of 
itself  sufficient ;  it  must  be  convenient  ;  that  is,  in  reference  to 
the  time,  distance,  and  the  various  vocations  of  the  clergyman  ; 
for  that  which  might  be  a  convenient  warning  in  one  case  or  in 
one  parish  might  not  be  so  in  another."  And  he  further  gives 
his  opinion,  that  the  word  "  thereof  "  cannot  refer  to  the  fact 
of  the  corpse  having  been  brought  to  the  churchyard,  but  to  the 
intention  to  bring  the  corpse  ;  and  he  gives  as  a  reason  for  this 
construction,  that  the  minister  is  bound  by  law  to  meet  the 
corpse  at  the  entrance  of  the  churchyard  (o).  And  for  the  same 
reason  he  considers  that  the  word  "  before  "  is  to  be  understood 
not  as  before  the  minister  is  to  bury  the  corpse,  but  before  it  is 
brought  to  the  churchyard.  It  may  therefore  be  said  generally, 
that  "  convenient  warning  "  must  be  such  as  would  enable  a 
clergyman  to  make  his  arrangements,  and  prepare  himself  for 
his  duty  in  meeting  the  corpse  at  the  proper  time  and  place,  as 
well  as  would  afford  time  for  preparing  the  grave,  or  whatever 
else  might  be  requisite.  If,  however,  the  offence  is  proved, 
suspension  will  be  decreed  (p). 

There  does  not  appear  to  be  any  legal  objection  to  the  use  of 
the  burial  service  over  duly  cremated  ashes  being  buried  in 
consecrated  ground  (<?),  but  the  minister  cannot  be  compelled 
to  perform  the  service  on  unconsecrated  ground  forming  the 
entrance  to  a  vault  which  is  on  consecrated  ground  (r). 

While  it  is  incumbent  on  the  proper  minister  to  perform 
the  burial  service  over  the  body,  it  is  illegal  for  any  one,  not 
duly  qualified  and  authorised,  to  read  or  assist  in  reading  a 
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(n)  Titckmarsh  v.  Chapman  (1844),  1  Rob.  Eccl.  175. 
(o)  Order  for  the  Burial  of  the  Dead. 

(p)  Cooper  v.   Dodd  (1850),   2  Rob.  Eccl.    270;    Neville   v.    Baker,   1    Phill., 
Eccl.  Law,  2nd  ed.,  655  (b). 

(q)  In  re  Dixon,  [1892]  P.  386  ;  see  Cremation  Act,  1902,  s.  11. 
(r)  Eugg  v.  Kingsmill  (1867),  L.  R.,  2  P.  C.  59. 
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burial  service,  in  consecrated  ground,  over  a  dead  body  (<§). 
Under  the  Burial  Laws  Amendment  Act,  1880  (t),  notice  may 
be  given  that  burial  will  take  place  in  a  churchyard  or  grave- 
yard without  the  rites  of  the  Church  of  England. 

Although  the  canon  only  mentions  one  exception  to  the 
rule,  yet  two  others  are  mentioned  in  the  rubric,  which  notes 
that  the  office  of  burial  is  not  to  be  used  for  any  that  die 
unbaptised,  or  excommunicate,  or  have  laid  violent  hands  on 
themselves  (u).  Of  the  first  of  these  exceptions,  we  have 
already  spoken  fully  under  the  head  of  Baptism  (x).  It  need 
only  be  repeated  here  that  the  clergyman  cannot  constitute 
himself  a  judge  of  what  is  or  what  is  not  baptism,  because  that 
is  determined  by  the  law,  which  he  is  bound  to  obey  ;  and  that 
no  person  is  to  be  considered  unbaptised,  so  as  to  be  refused 
Christian  burial,  who  has  been  baptised  according  to  the 
essentials  of  baptism  already  defined  (x),  by  whomsoever, 
whether  priest  or  layman,  that  ceremony  has  been  performed  ; 
and  that  a  clergyman,  refusing  to  bury  one  who  has  been  bap- 
tised according  to  those  essentials,  is  fully  liable  to  the  penalty 
before  mentioned. 

Of  the  second  exception,  it  is  to  be  observed,  that  the  meaning 
of  the  rubric  in  this  respect  seems  to  be  explained  by  the  canon, 
which  says,  that  no  person  shall  refuse  to  bury,  &c.,  in  such  form 
as  prescribed  by  the  Book  of  Common  Prayer,  unless  the  party 
deceased  were  denounced  excommunicate  majori  excommuni- 
catione  for  some  grievous  and  notorious  crime,  and  no  person 
able  to  testify  of  his  repentance  (y).  It  is  clear,  therefore,  that 
those  cases  in  which  the  canon  law  declares  persons  ipso  facto 
excommunicate  were  never  contemplated  by  the  words  of  the 
rubric  ;  and  both  before  and  since  the  Reformation,  where 
evidence  appeared  to  the  bishop  of  the  repentance  of  the  persons 
excommunicate,  commissions  have  been  granted,  not  only  to 
bury  them,  but  in  some  cases  to  absolve  them,  in  order  to 
Christian  burial  (z). 

The  last  of  these  exceptions  is  to  be  taken  in  its  restricted 
sense.  Idiots,  lunatics,  and  persons  of  insane  mind,  not  being 
deemed  responsible  for  their  acts,  are  not  to  be  understood 
thereby,  but  those  only  who,  having  wilfully  destroyed  them- 
selves, are  supposed  to  have  died  in  the  commission  of  a  mortal 
sin  (a).  Of  the  state  of  mind  of  those  who  die  by  their  own 
hands  the  coroner's  jury  are  the  proper  judges  ;  and  as  the  law 

(s)  Johnson  v.  Friend  (1860),  6  Jur.  (N.  S.)  280  ;  and  this  applies  equally  to  a 
burial  ground  under  15  &  16  Viet.  c.  85,  which  is  the  burial  ground  of  the  parish, 
apart  from  the  provisions  of  the  Burial  Laws  Amendment  Act,  1880,  infra  :  Wood  v. 
Burial  Board  of  Headingley-cum-Burley,  [1892]  1  Q.  B.  713. 

(0  43  &  44  Viet.  c.  41,  commonly  called  "  Osborne  Morgan's  Act."  It  is  dealt 
with  post,  p.  636. 

(u)  Order  for  the  Burial  of  the  Dead. 

(x)  Ante,  p.  567. 

(y)  Canon  68. 

(z)  Gibs.  Cod.  450. 

fa)  The  thirty-fourth  canon  of  the  first  council  of  Braga,  A.D.  563,  uses  the  words 
"  qui  viohnter  sibi  ipsis  inferunt  mortem." 
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in  reference  to  other  matters  considers  those  only  as  having  laid 
violent  hands  on  themselves  upon  whom  a  verdict  of  felo  de  se 
has  been  returned  by  such  a  jury,  it  cannot  be  supposed  that 
the  minister  would  be  permitted  to  exercise  his  own  judgment 
in  such  a  matter.  And  though  there  may  be  reason  to  suppose 
that  the  coroner's  jury  are  frequently  favourable  in  their  judg- 
ment, and  their  verdict  is  in  its  own  nature  traversable  ;  yet 
the  burial  may  not  be  delayed  until  that  matter  upon  trial  shall 
finally  be  determined  ;  but  on  acquittal  of  the  crime  of  self- 
murder  by  the  coroner's  jury,  the  body  in  that  case  not  being 
demanded  by  the  law,  it  seemeth  that  a  clergyman  may  and 
ought  to  admit  that  body  to  Christian  burial  (b). 

We  have  entered  into  this  subject  more  fully,  because,  not- 
withstanding the  authority  here  quoted,  the  strict  letter  of  the 
rubric  would  seem  to  require  a  different  practice  ;  and  no  case 
appears  ever  to  have  occurred,  in  which  a  clergyman,  who  has 
refused  to  bury  the  corpse  of  one  who  has  committed  suicide  in 
insanity,  has  been  punished  by  the  ecclesiastical  law.  The 
general  and  proper  practice,  however,  so  far  as  it  has  been  able 
to  be  ascertained,  is  as  stated. 

By  the  Interments  (felo  de  se)  Act,  1882  (c),  changes  have 
been  introduced  into  the  method  of  burial  of  the  remains  of  any 
person  found  felo  de  se.  In  lieu  of  the  old  method  (d)  the  coroner 
is  to  give  directions  for  the  interment  of  the  remains  in  the 
churchyard  or  other  burial  ground  of  the  parish  or  place  in 
which  the  remains  of  such  person  might  be  interred  if  the 
verdict  of  felo  de  se  had  not  been  found.  The  interment  may 
be  made  in  any  of  the  ways  prescribed  or  authorised  by  the 
Burial  Laws  Amendment  Act,  1880  :  a  shortened  form  of 
service  may  be  used  (e).  But  with  this  exception  the  Act  does 
not  authorise  the  performing  of  any  of  the  rites  of  Christian 
burial  on  the  interment  of  the  remains  of  any  such  person,  and 
does  not  alter  the  laws  and  usages  relating  to  the  burial  of  such 
persons. 

Anciently  there  were  other  causes  for  refusing  Christian 
burial,  as  for  heretics,  persons  not  receiving  the  holy  sacrament 
once  in  the  year,  persons  killed  in  duels,  tilts,  and  tournaments  ; 
but  the  rubric  having  mentioned  three  causes  of  refusal  only, 
all  other  prohibitions  seem  no  longer  to  exist  (/ ). 

It  is  to  be  remarked  that  the  rubric  gives  only  a  very  general 
direction  in  the  Order  for  the  Burial  of  the  Dead  ;  for  it  directs 
that  "the  priest  and  clerks  meeting  the  corpse  at  the  entrance 
of  the  churchyard,  and  going  before  it,  either  into  the  church  or 
towards  the  grave,"  &c.  :  which,  if  it  stood  alone,  might  probably 
be  explained  by  the  circumstance  that  burial  might  be  in  the 
church  or  in  the  churchyard  ;  but  it  is  evident  from  the  order 

(b)  The  matter  is  discussed  at  length  in  1  Burn  E.  L.  267. 

(c)  45  &  46  Viet.  c.  19. 

(d)  At  cross-roads  with  a  stake  driven  through  the  body 

(e)  43  &  44  Viet.  c.  41,  s.  13. 
(/)  1  Burn  E.  L.  267. 
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of  the  service,  that  this  explanation  would  be  insufficient ;  for 
there  is  a  considerable  portion  of  the  service  which  is  to  be 
read  after  the  corpse  has  been  carried  into  the  church,  and 
before  they  come  to  the  grave  :  yet  there  is  no  positive  direction 
that  the  corpse  must  be  taken  into  the  church.  It  would  seem, 
therefore,  that  it  was  intended  to  leave  this  matter  at  the 
discretion  of  the  minister. 

Formerly  it  would  appear  that  the  clergyman  was  bound  to 
read  the  burial  service  over  the  body  brought  to  be  interred, 
whether  it  was  desired  or  objected  to  by  the  relatives  of  the 
deceased  (g).  The  law  in  this  respect  has  been  altered  by  the 
Burial  Laws  Amendment  Act,  1880  (h).  Since  the  passing  of 
this  Act  any  relative,  friend,  or  legal  representative  having  the 
charge  of  or  being  responsible  for  the  burial  of  a  deceased  person 
may  give  forty-eight  hours'  notice  in  writing,  indorsed  on  the 
outside  "  Notice  of  Burial,"  to,  or  leave  or  cause  the  same  to  be 
left  at  the  usual  place  of  abode  of  the  rector,  vicar  or  other 
incumbent,  or  in  his  absence  the  officiating  minister  in  charge 
of  any  parish  or  ecclesiastical  district  or  place,  or  any  person 
appointed  by  him  to  receive  such  notice,  that  it  is  intended 
that  such  deceased  person  shall  be  buried  within  the  church- 
yard (i)  or  graveyard  of  such  parish  or  ecclesiastical  district  or 
place  without  the  performance,  in  the  manner  prescribed  by 
law,  of  the  service  of  the  burial  of  the  dead  according  to  the 
rites  of  the  Church  of  England,  and  after  receiving  such  notice 
no  rector,  vicar,  incumbent  or  officiating  minister  shall  be  liable 
to  any  censure  or  penalty,  ecclesiastical  or  civil,  for  permitting 
any  such  burial  as  aforesaid.  The  form  of  notice  is  given  in 
the  schedule  to  the  Act.  It  must  be  plainly  signed  with  the 
name,  and  must  state  the  address,  of  the  person  giving  it  (k). 

The  word  "  graveyard,"  as  used  in  the  Act,  includes  any 
burial  ground  or  cemetery  vested  in  any  burial  board,  or  pro- 
vided under  any  Act  relating  to  the  burial  of  the  dead,  in  which 
the  parishioners  or  inhabitants  of  any  parish  or  ecclesiastical 
district  have  rights  of  burial  (I).  In  the  case  of  a  burial  ground 
maintained  by  a  burial  authority,  the  notice  is  to  be  given  at 
such  time  and  to  such  person  as  the  authority  may  direct,  and 
the  provision  for  forty-eight  hours'  notice  does  not  apply  (m). 
The  proprietors  or  directors  of  any  proprietary  cemetery  or 
burial  ground  may  make  such  bye-laws  and  regulations  as  are 
necessary  to  enable  a  burial  to  take  place  in  accordance  with 
the  provisions  of  the  Act  (n). 


(g)  Wood  v.  Headingley-cum-Burley  Burial  Board,  [1892]  1  Q.  B.  713 ;  see  the  last 
paragraph  of  the  order  of  the  court  in  this  case. 

(h)  43  &  44  Viet.  c.  41  (Osborne  Morgan's  Act). 

(i)  See  Jones  v.  Roberts  (1888),  5  T.  L.  R.  146. 

(*)  Sect.  1. 

(/)   Wood  v.  Headingley-cum-Burley  Burial  Board,  supra. 

(m)  Burial  Act,  1900,  s.  8. 

(n)  43  &  44  Viet.  c.  41,  s.  1.  There  is  no  obligation  on  the  burial  board  to  cause 
notice  to  be  given  to  the  incumbent :  Wood  v.  Headinqley-cum-Burley  Burial  Board, 
[1892]  1  Q.  B.  713;  and  see  Burial  Act,  1900,  s.  8. 
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The  husband,  wife,  or  next  of  kin  may,  in  the  case  of  a  poor  Notice  in 
person  deceased  whom  the  guardians  of  any  parish  or  union  are  the  ca^e  of 
required  or  authorised  by  law  to  bury,  give  the  notice  under  the  F 
Act  to  the  rector,  vicar  or  other  incumbent,  and  also  to  the 
master  of  the  workhouse  where  such  poor  person  died.     In  any 
such  case  it  is  the  duty  of  the  guardians  to  permit  the  body  of 
such  deceased  person  to  be  buried  in  the  manner  provided  by 
the  Act  (o). 

If  the  time  stated  in  the  notice  is  inconvenient  on  account  of  Variation  of 
another  service  having  been  previously  fixed,  or  of  any  bye-laws  iim^af°\  t  & 
and  regulations  lawfully  in  force,  the  person  receiving  such  ^notice. 
notice  shall,  unless  some  other  day  or  time  shall  be  mutually 
arranged  within  twenty-four  hours,  signify  on  what  hour  of  the 
day  named  or  of  the  following  day  it  shall  be  lawful  for  the 
burial  to  take  place.     No  burial  under  the  Act  is  to  take  place 
in  a  churchyard  on  Sunday,  or  on  Good  Friday,  or  Christmas 
Day,  if  the  person  to  whom  the  notice  is  given  shall  raise  an 
objection  thereto  (p). 

All  regulations  as  to  the  position  and  making  of  the  grave  Regulations 
which  would  be  in  force  in  a  churchyard  or  graveyard  in  the  and  fees< 
case  of  persons  interred  therein  with  the  service  of  the  Church 
of  England  are  to  be  in  force  as  to  burials  under  the  Act.     Any 
person  who,  if  the  burial  had  taken  place  with  the  service  of  the 
Church  of  England,  would  have  been  entitled  by  law  to  receive 
any  fee,  is  entitled,  in  case  of  a  burial  under  the  Act,  to  receive  a 
like  fee  (q). 

Burial  under  the  Act  may  take  place  either  without  any  Service  at 
religious   service,   or   with   a  Christian   and   orderly  religious  burial- 
service  at  the  grave.     Christian  service  includes  every  religious 
service  used  by  any  Church,  denomination,  or  person  professing 
to  be  Christian.     The  service  may  be  conducted  by  any  person 
or  persons  invited  by  the  person  having  charge  of  or  being 
responsible  for  the  burial  (r).     At  any  such  burial  all  persons 
are  to  have  free  access  to  the  churchyard  or  graveyard  (s). 

Burials  under  the  Act  are  to  be  conducted  in  a  decent  and  Burials  to  be 
orderly  manner.     Every  person  guilty  of  any  riotous,  violent,  a°decmt  and 
or   indecent   behaviour  at  any  burial  under   the   Act,    or   of  orderly 
wilfully  obstructing  any  such  burial  or  any  service  thereat,  or  manner. 
who  shall  in  the  churchyard  or  graveyard  deliver  any  address 
not  being  part  of  or  incidental  to  a  religious  service  permitted 
by  the  Act,  or  who  shall,  under  colour  of  any  religious  service 
or  otherwise,  in  the  churchyard  or  graveyard,  wilfully  endeavour 
to  bring  into  contempt  or  obloquy  the  Christian  religion,  or  the 

(o)  43  &  44  Viet.  c.  41,  a.  2. 

(p)  Sect.  3. 

(q)  Sect.  5.     See  Wood  v.  Headingley-cum-Burley  Burial  Board,  supra. 

(r)  But  it  is  an  ecclesiastical  offence,  apart  from  the  Act,  for  a  person,  if  not  in 
orders  or  not  authorised  by  the  incumbent,  to  conduct  a  religious  service  at  a  burial 
in  the  consecrated  portion  of  a  cemetery  which  is  the  burial  ground  of  the  parish 
or  for  any  person  or  body  to  allow  this  to  be  done  :  Wood  v.  Headingley-cum-Burley 
Burial  Board,  supra. 

(s)  Sect.  6. 
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belief  or  worship  of  any  Church  or  denomination  of  Christians, 
or  the  members  or  any  minister  of  any  such  Church  or  denomina- 
tion, is  guilty  of  a  misdemeanour  (t).  All  powers  and  authorities 
existing  by  law  for  the  preservation  of  order,  and  for  the  pre- 
vention and  punishment  of  disorderly  behaviour  in  any  church- 
yard or  graveyard,  may  be  exercised  in  any  case  of  burial  under 
the  Act  in  the  same  way  and  by  the  same  persons  as  if  the  same 
had  been  a  burial  according  to  the  rites  of  the  Church  of 
England  (u). 

The  Act  gives  no  right  of  interment  in  any  place  where  no 
such  right  existed  previous  to  the  passing  of  the  Act  (x). 
Burials  under  the  Act  must  be  registered  on  receipt  of  a  certifi- 
cate of  burial  from  the  person  having  the  charge  of  or  being 
responsible  for  such  burial  (y). 

Ministers  in  holy  orders  of  the  Church  of  England  are  autho- 
rised, but  not  compelled,  to  use  the  burial  service  of  the  Church 
of  England  in  any  unconsecrated  burial  ground  or  cemetery,  or 
in  any  building  thereon,  in  any  case  in  which  they  might  lawfully 
have  used  the  same  service,  if  such  burial  ground  or  cemetery 
had  been  consecrated.  The  relative,  friend,  or  legal  represen- 
tative having  charge  of  or  being  responsible  for  the  burial  of 
any  deceased  person  who  had  a  right  of  interment  in  uncon- 
secrated ground,  may,  if  he  think  fit,  have  the  burial  performed 
therein  according  to  the  rites  of  the  Church  of  England  by 
any  minister  of  the  said  Church  who  may  be  willing  to  perform 
the  same  (z). 

Any  minister  in  holy  orders  of  the  Church  of  England  autho- 
rised to  perform  the  burial  service,  may,  in  any  case  where  the 
office  of  the  burial  of  the  dead  according  to  the  rites  of  the 
Church  of  England  may  not  be  used,  and  in  any  other  case  at 
the  request  of  the  relative,  friend,  or  legal  representative  having 
the  charge  of  or  being  responsible  for  the  burial  of  the  deceased, 
use,  at  the  burial,  such  service,  consisting  of  prayers  taken  from 
the  Book  of  Common  Prayer  and  portions  of  Holy  Scripture,  as 
may  be  prescribed  or  approved  by  the  ordinary,  without 
being  subject  to  any  ecclesiastical  or  other  censure  or 
penalty  (a). 

No  constitution  or  canon,  ancient  or  modern,  fixed  or  pre- 
tended to  fix  any  fee  for  interment,  or  for  the  office  of  burial ;  on 

(0  43  &  44  Viet.  c.  41,  s.  7. 

(u)  Sect.  8.  The  Act  23  &  24  Viet.  c.  32,  which  abolishes  the  jurisdiction  of  the 
ecclesiastical  courts  in  cases  of  brawling  (save  over  persons  in  holy  orders),  provides 
that  persons  found  guilty  of  making  a  disturbance  in  churchyards  or  burial  grounds 
are  liable,  on  conviction  before  two  justices  of  the  peace,  to  a  penalty  not  exceeding 
five  pounds,  or,  if  the  justices  think  fit,  to  imprisonment  for  any  time  not  exceeding 
two  months.  Any  offender  may  be  apprehended  immediately  after  the  offence, 
by  any  constable  or  churchwarden  of  the  parish  or  place  where  the  offence  is  com- 

tted,  and  taken  before  a  justice  of  the  peace.     Any  person  convicted  of  making  a 

sturbance  in  a  churchyard  or  burial  ground  may  appeal  against  the  conviction  to 
the  court  of  quarter  sessions.  See  also  post,  p  653 

(x)  43  &  44  Viet.  c.  41,s.  9. 

(y)  Sect.  10. 

(z)  Sect.  12. 

(a)  Sect.  13. 
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the  contrary,  the  Constitution  of  Archbishop  Langton  says,  "  We 
do  firmly  enjoin  that  burial  shall  not  be  denied  to  any  one,  upon 
the  account  of  any  sum  of  money  "  (b).  And  here  it  may  be 
observed,  that  although  the  canon  law  might  prohibit  ministers 
from  taking  any  fee,  it  does  not  follow  that  it  could  enforce 
upon  the  laity  the  payment  of  one. 

Anciently  all  persons  in  their  wills  made  a  special  oblation  or 
bequest  to  the  church  at  which  they  were  to  be  interred  ;  and 
the  people  in  those  days  depending  much  upon  the  prayers  of 
the  living  for  the  good  of  their  souls  after  death,  those  of  better 
condition  coveted  oftentimes  to  be  buried  in  religious  houses, 
with  a  view  to  greater  assistances  which  they  hoped  to  receive 
from  the  solemn  and  constant  devotions  there  :  also,  where  the 
oblations  were  like  to  be  plentiful,  the  religious  were  led  by  that 
prospect  to  desire  and  promote  it.  By  which  means  parochial 
ministers  would  have  been  deprived  of  what  belonged  of  common 
right  to  them,  and  to  no  other,  if  the  laws  which  indulged  the 
superstitious  conceit  of  being  buried  in  religious  houses  had 
not  at  the  same  time  provided  for  the  ancient  parochial  right, 
which  sometimes  was  the  third,  sometimes  the  fourth  part 
(according  to  the  customs  of  different  places)  of  what  was  given 
to  the  religious  houses,  the  laws  probably  presuming  that  the 
oblations  to  those  houses  would  be  much  larger  than  what  was 
usually  given  to  the  parochial  minister.  And  this  was  called 
the  canonical  portion  ;  and  the  oblation  grew  by  custom  into  a 
lixed  right  of  the  parish  minister  (c). 

It  seems  to  be  now  clearly  established,  that  burial  fees  may  be  Fees  may  fce 
payable  by  custom.     Originally  all  such  customary  fees  seem  e  by 

to  have  been  payable  for  the  interment,  rather  than  for  the 
performance  of  the  burial  service  ;  but,  as  in  either  case  the 
fee,  or  a  part  of  it,  may  have  been  payable  to  the  clergyman,  the 
question  is  not  easy  to  be  determined. 

At  present  it  may  be  laid  down,  that  the  payment  of  all  such 
customary  fees,  and  also  the  application  of  them  when  paid,  is 
regulated  by,  and  entirely  dependent  on,  the  custom  of  each 
particular  parish,  and  is  therefore  by  no  means  necessarily  to 
be  made  to  the  minister,  as  would  be  the  case  of  a  fee  paid  for 
the  office  of  burial.     In  some  places  it  is  payable  to  the  incum-  Variously 
bent,  in  others  to  the  churchwardens,  and  in  some  others  to  the  Pai(j  and 
incumbent  and  churchwardens  in  certain  proportions,  and  in 
some  places,  as  in  many  of  the  parishes  about  London,  the  in  and  about 
churchwardens  not  only  have  the  fee  for  interments  in  the  London. 
churchyard,  but  for  those  in  the  church  also,  the  incumbent 
having  the  fee  for  interments  in  the  chancel  only  (d)  ;   and  the 
payment  of  those  customary  fees  has  been  recognised  in  several 
statutes,  and  especially  in  a  case  in  the  Common  Pleas  in  1815, 
in  which  it  was  said  by  Gibbs,  C.J.,  "  The  supposed  right  is  to  a 

(b)  Lyndw.  278. 

(c)  Gibs.  Cod.  452.     The  remarks  appear  to  be  generally  applicable,  though  in  the 
case  in  question  they  were  directed  to  a  special  point. 

(d)  Anon.  (1682),  2  Show.  184. 
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fee  on  burial  :  at  common  law  the  churchwardens  have  no  such 
right  whatever.  It  may  exist  by  custom,  but  the  custom  must 
be  immemorial  and  invariable  ''  (e).  So  that  in  a  case  where 
such  fees  were  alleged  to  be  payable  out  of  the  poor  rates,  it 
was  said  that  this  disproved  their  ancient  origin,  and  that  it 
could  not  be  an  immemorial  custom  (/). 

The  proportion  of  fees  for  burial,  whether  of  parishioners 
or  non-parishioners,  must  therefore  depend  entirely  upon  the 
usage  and  custom  of  each  parish  respectively  ;  but,  as  in  the 
case  of  all  customs,  it  must  be  a  reasonable  custom  ;  and 
whether  there  be  such  a  custom  or  not  would  be  only  triable  at 
common  law. 

The  mode  in  which  the  custom  would  be  inquired  into,  and 
the  payment,  if  customary,  enforced,  has  been  very  clearly 
stated  in  a  case  in  the  Court  of  Exchequer  (g),  in  which  it  is  said 
by  Pollock,  C.B.  :  "It  is  clearly  established  that  a  fee  for 
burial  is  not  commonly  due  as  of  right,  but  it  can  only  be  due 
by  immemorial  custom  in  any  particular  parish,  or  under  the 
provisions  of  some  local  Act  of  Parliament  ;  such  a  custom 
might,  perhaps,  be  inferred  by  a  jury  from  modern  user  and 
regular  payment  having  been  made  ;  but  the  court  would  not 
draw  any  such  inference  upon  a  special  case  submitted  to  them. 
And  supposing  that  an  immemorial  custom  to  pay  a  certain  fee 
in  any  particular  parish  had  been  established,  the  proper 
remedy  against  a  party  refusing  to  pay  it  would  be  in  the 
ecclesiastical  court.  If  the  custom  was  disputed,  then  a  pro- 
hibition would  be  granted,  the  ecclesiastical  court  not  being 
competent  to  try  such  a  question.  But  after  the  custom  had 
been  established  in  the  common  law  courts,  a  consultation 
would  be  awarded,  and  then  the  ecclesiastical  court  could 
proceed  as  if  the  custom  had  not  been  denied." 

If  there  were  no  question  as  to  the  existence  of  the  custom , 
the  ecclesiastical  court  would  have  jurisdiction  to  enforce  the 
payment  of  the  fee  :  and  there  would  be  no  ground  for  a 
prohibition  :  but  in  a  suit  for  fees,  under  such  circumstance s, 
in  the  ecclesiastical  court,  Dr.  Lushington  says  :  "  The  whole 
subject  is  not  without  difficulty  ;  for  it  is  admitted  that  no  such 
suit  has  been  brought  for  a  hundred  years  last  past :  and  I  can 
find  nothing  in  the  books  as  to  who  are  liable  for  these  fees  ; 
whether  the  legal  personal  representative  of  the  deceased  or  any 
one  else  "  (h).  And  where  the  payment  of  fees  for  burial  was 
established  by,  and  rested  on,  the  authority  of  a  local  Act  of 
Parliament,  it  was  doubted  by  Dr.  Lushington  whether  the 
ecclesiastical  court  had  any  power  to  enforce  the  payment  of 
them,  or  whether  its  jurisdiction  was  not  confined  to  ancient 
and  customary  fees  only.  And  as  the  Act  had  directed  the 

(e)  Littlewood  v.  Williams  (1815),  6  Taunt.  277,  281. 
(/)  Spryv.  Marylebonp,  Guardians  (1839),  2  Curt.  5. 
(g)  Spry  v.  Gallop  (1847),  16  L.  J.,  Exch.  218. 

(h)  Spry  v.  Maryhbone  Guardians  (1839),  2  Curt.  5  ;  and  see  3  Black.  Com.  63, 
c.  7. 
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vestrymen  to  settle  and  fix  a  table  of  fees  for  burial,  which  they 
had  not  done,  he  intimated  his  opinion  that  they  might  be 
compelled  to  do  so  by  mandamus  (i).  It  has  been  said  that 
in  every  case  where  a  licence  is  necessary  (as  where  applica- 
tion is  made  to  the  rector  for  leave  to  bury  in  the  church)  the 
person  giving  the  licence  may  stand  upon  his  own  price, 
subject  (in  cases  of  faculties)  to  the  overriding  power  of  the 
ordinary  (&). 

In  an  old  case,  it  appears  to  have  been  attempted  to  carry 
the  enforcing  of  a  customary  fee  so  far,  that  where  a  stranger 
had  died  in  a  parish,  in  which,  if  she  had  been  buried,  a  fee 
would  have  been  payable,  but  she  had  been  removed  out  of  that 
parish  for  interment,  the  rector  of  that  parish  nevertheless 
demanded  the  fee,  and  libelled  against  the  husband  of  the 
deceased  in  the  ecclesiastical  court.  But  a  prohibition  was 
granted  ;  for  it  was  said  that  such  a  custom  was  against  reason, 
that  he  who  is  no  parishioner,  but  may  pass  through  the  parish, 
or  lie  in  an  inn  for  a  night,  should  be  forced  to  be  buried  there 
or  pay  as  if  he  were  (I). 

In  observing  upon  this  case  Gibson  says  (m),  a  fee  for  burial 
belongs  to  the  minister  of  the  parish  in  which  the  party  deceased 
heard  divine  service  and  received  sacraments,  wheresoever  the 
corpse  be  buried.  And  this,  he  observes,  is  agreeable  to  the 
rule  of  the  canon  law,  which  says,  that  every  one,  after  the 
manner  of  the  patriarchs,  shall  be  buried  in  the  sepulchre  of  his 
fathers  ;  nevertheless,  that  if  any  one  desires  to  be  buried 
elsewhere,  the  same  shall  not  be  hindered,  provided  that  the 
accustomed  fee  be  paid  to  the  minister  of  the  parish  where  he 
died,  or  at  least  a  third  part  of  what  shall  be  given  to  the  place 
where  he  shall  be  buried.  And  hence  it  is,  that  in  dispensations 
for  burying  elsewhere,  reservations  have  been  made  of  the 
rights  of  those  churches  where  the  parties  die. 

What  is  here  said  by  Gibson,  and  quoted  in  Dr.  Burn's  work, 
may  be  true  in  some  particular  cases,  but  is  by  no  means 
universally  correct,  for,  as  already  mentioned,  the  payment  of 
such  fees  is  entirely  matter  of  custom  in  each  particular  parish. 

Independently,  however,  of  any  ancient  and  immemorial 
custom,  it  has  been  said  that,  in  populous  parishes,  where 
funerals  are  very  frequent  and  the  expense  of  keeping  church- 
yards in  orderly  condition  great,  and  where  the  expense  of 
purchasing  new  ones,  where  the  old  ones  become  surcharged, 
is  extremely  oppressive,  it  is  not  to  be  deemed  unreasonable 
that  the  actual  use  should  contribute  when  it  is  called  for  ;  that 
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(i)  Spry  v.  Marylebone  Guardians,  supra. 

(k)  The  law  appears  to  be  as  stated,  though  the  authorities  are  not  entirely 
reconcilable  :  Maidman  v.  Malpas  (1794),  1  Hagg.  Cons.  205  ;  Palmer  v.  Bishop  of 
Exeter  (1723),  1  Str.  575  ;  Andrews  v.  Caivthorne  (1744),  Willes,  536  ;  Ex  parte 
Blackmore  (1830),  1  B.  &  Ad.  122  ;  contra,  Gibs.  Cod.  453  ;  Eich  v.  Bushnell  (1827), 
4  Hagg.  Eccl.  164. 

(I)  Topsail  v.  Ferrers  (1617),  Hob.  175. 

(m)  Gibs.  Cod.  452. 
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is  to  say,  that  a  parish  so  situated  could  commence  a  custom  of 
this  nature,  and  impose  a  rate  to  be  paid  for  each  interment. 
But  in  such  cases  parishes  would  not  be  left  to  carve  for  them- 
selves ;  the  rates  must  be  submitted  to  the  examination  and 
approval  of  the  ordinary  (n). 

But  the  authority  for  what  is  here  said  appears  to  have  been 
doubted  by  Dr.  Lushington,  who  asks,  "  Could  this  approval 
by  the  existing  chancellor  bestow  on  these  fees  a  legal  character, 
so  as  to  make  them  recoverable  here  ?  I  think  the  whole  of 
the  authorities  show  that  no  such  power  exists — I  mean  a 
power  in  the  chancellor  of  a  diocese  to  create  new  fees  for 
common  burial.  How  far  such  an  authority  could  constitute 
new  fees  in  cases  not  of  common  burial  is  a  question  I  am  not 
called  upon  to  discuss.  All  I  say  is,  that  a  chancellor  cannot, 
by  his  own  authority,  create  a  new  fee  for  common  burial  "  (o). 
And  to  what  is  here  said  by  Dr.  Lushington,  it  may  be  added, 
that  as  burial  is  a  common  law  right  it  would  be  strange  if  it 
could  be  limited  or  restricted  by  the  ordinary,  the  ecclesiastical 
judge,  or  the  particular  parish  ;  and  probably  what  was  said 
by  Lord  Stowell  must  be  taken  as  an  authority  only  that  fees 
might  be  imposed  on  the  burial  of  parties  dying  out  of  the 
parish,  and  where,  consequently,  there  would  be  no  common 
law  right  of  burial. 

The  question  of  fees  for  the  burial  of  non-parishioners  depends 
on  the  principles  already  laid  down  (p).  Put  shortly,  these 
are  :  (1)  that  the  churchyard  is  primarily  the  burial  place  of 
parishioners  ;  (2)  that  the  desire  to  be  buried  with  one's  family 
is  a  natural  and  wholesome  one  ;  (3)  that  the  burial  of  a 
non-parishioner  is  not  illegal;  (4)  that  if  the  incumbent  is 
asked  to  do  that  which  by  law  he  is  not  bound  to  do,  he 
may  refuse,  or  may  agree  upon  conditions  ;  (5)  that  in  all 
such  cases  a  faculty  should  be  obtained.  In  the  application 
of  these  principles,  special  fees,  often  of  a  substantial  amount, 
have  been  approved  by  the  ecclesiastical  court,  which  has 
dealt  also  with  the  division  of  such  fees  (q).  These  fees  are 
recoverable  in  the  county  court  on  the  ground  of  a  special 
contract  (r). 

Certain  local  Acts  of  Parliament  have  made  provision  for  the 
settlement  of  tables  of  fees  for  burial  and  the  payment  of  such 
fees,  and  general  statutory  authority  for  the  settlement  of  such 
tables  of  fees  has  been  given  : — 

1.  To  the  Ecclesiastical  Commissioners  :  (a)  for  any  parish 
with  the  consent  of  the  vestry  and  the  bishop  of  the  diocese  ; 
(b)  for  certain  chapelries,  places  or  districts  in  which  churches 

(n)  Per  Lord  Stowell  in  Gilbert  v.  Buzzard  (1820),  3  Phill.  335  ;  cf.  In  re  the  New 
Parish  of  Haigh  with  Aspull,  [1919]  P.  143. 

(o)  Spry  v.  Marylebone  Guardians  (1839),  2  Curt  5 

(p)  Ante,  p.  630. 

(?)  Nevill  v.  Bridger  (1874),  L.  R.,  9  Exch.  214  ;  In  re  Sargent  (1890),  15  P.  D.  168 ; 

nmmeomme  ?*£?**  De  Roman"  v.  Roberts,  [1906]  P.  332;  Hendon  Churchyard 
(1910),  27  T.  L.  R.  1. 

(r)  Nevill  v.  Bridger,  supra. 
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or  chapels  have  been  built  under  the  Church  Building  Acts  (s) 
with  the  consent  of  the  bishop  of  the  diocese  (t)  ; 

2.  To  the  chancellor  of  the  diocese  for  new  parishes  under 
the  New  Parishes  Act,  1843  (u). 

In  the  case  of  pauper  burials  it  has  been  enacted  that  in  Fees  on  pau- 
all  cases  of  burial  under  the  directions  of  the  guardians  and  per  funerals, 
overseers,  the  fees  payable  by  the  custom  of  the  place  where  the 
burial  may  take  place,  or  under  the  provisions  of  any  Act  of 
Parliament,  shall  be  paid  out  of  the  common  fund  of  the  union 
to  the  person  or  persons  who,  by  such  custom  or  such  Act,  may 
be  entitled  to  receive  them  (v). 

The  incumbent,  by  virtue  of  his  right  to  burial  fees,  is  entitled 
to  the  income  of  any  fund  paid  into  court  under  the  Lands 
Clauses  Acts  as  compensation  for  the  compulsory  acquisition 
of  a  part  of  a  churchyard  (x). 

By  the  Births  and  Deaths  Registration  Act,  1836  (y),  it  is 
expressly  provided  that  nothing  therein  contained  shall  affect 
the  right  of  any  officiating  minister  to  receive  the  fees  then 
usually  paid  for  the  performance  or  registration  of  any  baptism, 
burial,  or  marriage.  The  general  provisions  respecting  the 
registration  of  burials  have  been  already  mentioned  (z)  under  Registering 
the  head  of  baptism,  in  so  far  as  they  affect  the  clergy,  and  burials- 
reference  has  there  been  made  to  the  Parochial  Registers  Act, 
1812  (a).  And  now  all  burials  in  any  burial  ground  (which 
term  includes  a  vault  or  other  place  where  any  body  is  buried), 
which  are  not  already  by  law  required  to  be  registered,  shall  be 
registered  in  register  books  to  be  provided  for  each  such  burial 
ground  by  the  company  or  persons  to  whom  the  same  belongs, 
and  to  be  kept  for  that  purpose,  according  to  the  laws  in  force 
for  parish  or  district  registers,  by  some  officer  appointed  by 
such  company  or  person  for  that  purpose.  Copies  of  such 
books  so  kept  shall  be  made,  verified  and  signed  by  such  officer, 
and  sent  by  him  to  the  registrar  of  the  diocese,  to  be  kept  with 
the  copies  of  the  parish  registers.  Searches  in  such  books  are 
subject  to  the  regulations  of  the  Act  of  1836  so  far  as  these 
relate  to  parish  or  district  registers.  Penalties  are  imposed  on 
any  one  wilfully  failing  to  comply  with  these  provisions  (6). 

The  Births  and  Deaths  Registration  Act,  1874  (c),  as  amended 

(s)  The  provision  covers  the  Acts  of  1818  and  1819,  and  probably  the  other  Church 
Building  Acts. 

(t)  Church  Building  Act,  1819  (59  Geo.  3,  c.  134),  s.  11.  The  Commissioners  do 
not  in  practice  fix  fees  for  the  burial  of  non-parishioners. 

(u)  6  &  7  Viet.  c.  37,  s.  15.  The  Act  was  extended  by  the  New  Parishes  Act, 
1856  (19  &  20  Viet.  c.  104).  See  In  re  the  New  Parish  of  Haigh  with  Aspull,  [1919] 
P.  143. 

(v)  7  &  8  Viet.  c.  101,  s.  31  ;  28  &  29  Viet.  c.  79. 

(x)  Ex  parte  Rector  of  Liverpool.  Ex  parte  Rector  of  St.  Martin's,  Birmingham  (1870), 
L.  R.,  11  Eq.  15  and  23  ;  and  see  Stebbing  v.  Metropolitan  Board  of  Works  (1870), 
L.  R.,  6  Q.  B.  37,  and  Ex  parte  Vicar  of  St.  Botolph,  Aldgate,  [1894]  3  Ch.  544. 

(y)  6  &  7  Will.  4,  c.  86,  s.  49. 

(z)  Ante,  p.  569. 

(a)  52  Geo.  3,  c.  146. 

(6)  Registration  of  Burials  Act,  1864  (27  &  28  Viet.  c.  97). 

(c)  37  &  38  Viet.  c.  88,  s.  17. 
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by  the  Coroners  Act,  1887  (d),  provides  that  "  a  coroner,  upon 
holding  an  inquest  upon  any  body,  may,  if  he  thinks  fit  after 
view  of  the  body,  by  order  under  his  hand,  authorise  the  body 
to  be  buried  before  verdict  and  before  registry  of  the  death 
and  shall  deliver  such  order  to  the  relative  or  other  person  to 
whom  the  same  is  required  by  the  Registration  Acts  to  be 
delivered;  but,  except  upon  holding  an  inquest,  no  order, 
warrant,  or  other  document  for  the  burial  of  a  body  shall  be 
given  by  the  coroner.  The  registrar  upon  registering  any 
death,  or  upon  receiving  a  written  requisition  to  attend  at  a 
house  to  register  a  death,  or  upon  receiving  such  written  notice 
of  the  occurrence  of  a  death  accompanied  by  "  the  prescribed 
"  medical  certificate,  shall  forthwith,  or  as  soon  after  as  he  is 
required,  give,  without  fee  or  reward,  either  to  the  person 
giving  information  concerning  the  death  or  sending  the  requisi- 
tion or  notice,  or  to  the  undertaker  or  other  person  having 
charge  of  the  funeral  of  the  deceased,  a  certificate  under  his 
hand  that  he  has  registered  or  received  notice  of  the  death,  as 
the  case  may  be." 

Every  such  order  of  the  coroner  and  certificate  of  the  registrar 
is  to  be  delivered  to  the  person  burying  or  performing  any 
religious  or  funeral  service  for  the  burial,  under  a  penalty  not 
exceeding  forty  shillings.  Any  person  who  buries  or  performs 
any  funeral  or  religious  service  for  the  burial  of  any  dead  body 
as  to  which  no  order  or  certificate  has  been  handed  to  him, 
must  within  seven  days  after  burial  give  notice  thereof  in 
writing  to  the  registrar,  and  if  he  fail  to  do  so,  is  liable  to  a 
penalty  not  exceeding  ten  pounds  (e).  Under  the  Burial  Law 
Amendment  Act,  1880,  the  relative,  friend,  or  legal  represen- 
tative having  charge  of  or  being  responsible  for  the  burial  of  the 
body  of  any  person  buried  under  the  Act,  to  whom  no  order  of 
the  coroner  or  certificate  of  the  registrar  has  been  handed,  is 
made  liable  to  a  penalty  not  exceeding  ten  pounds  if  he  does 
not  within  seven  days  give  notice  in  writing  to  the  registrar  (/). 

The  same  Act  provides  (g)  in  cases  of  burials  under  the  Act 
for  the  registration  of  the  burial  by  the  incumbent  (or  person 
specified  in  the  Burial  Acts  in  the  case  of  a  burial  ground)  in 
special  words  on  receipt  of  a  certificate  in  the  form  prescribed 
in  the  Act  (h)  from  the  person  in  charge  of  or  responsible  for  the 
burial.  Penalties  are  provided. 

On  representation  of  the  Local  Government  Board  («'),  that 
it  would  be  for  the  benefit  of  the  public  health,  the  King  in 
council  may  order  the  discontinuance  of  burials  in  any  part  of 

(d)  50  &  51  Viet.  c.  71,  s.  18  (6).     The  repeal  of  parts  of  sect.  17  of  the  Act  of 
1874  is  imperfectly  effected  (sect.  45  and  third  schedule). 

(e)  Act  of  1874,  s.  17. 

(/)  43  &  44  Viet.  c.  41,  s.  11,  as  amended  by  the  Burial  and  Registration  Acts 
(Doubts  Removal)  Act,  1881  (44  &  45  Viet  c  2) 
(g)  Sect.  10. 
(rt-)  Schedule  B. 

1919  BUrial  ACt'  19°°'  S'  4'  n°W  the  Ministry  of  Health  (Ministry  of  Health  Act, 
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the  metropolis  (k),  or  in  any  other  city  or  town,  or  within  any 
other  limits  (I),  after  a  time  to  be  fixed  in  such  order,  which 
order,  however,  is  not  to  extend  to  the  burial  places  of  Jews 
and  Quakers  unless  they  are  specially  named.  The  effect  of 
such  order  is  to  extinguish  the  purposes  for  which  the  ground 
has  been  used,  and  to  make  the  ground  valueless  to  the  incum- 
bent (m).  It  has  now  been  rendered  unlawful  to  erect  any 
buildings  upon  any  disused  burial  ground  except  for  the 
purpose  of  enlarging  a  church,  chapel,  meeting-house,  or  other 
place  of  worship  (ri).  No  inhabitant  of  a  metropolitan  parish, 
in  which  burial  has  been  prohibited,  may  be  buried  in  any  other 
burial  ground  in  the  metropolis  save  where  the  bodies  of  any 
of  his  family  or  relatives  have  been  interred  ;  and  every  person 
having  the  care  of  any  burial  ground,  who  knowingly  permits 
any  burial  contrary  to  this  enactment,  is  guilty  of  a  misde- 
meanour (o).  St.  Paul's  and  Westminster  Abbey,  certain  Excepted 
cemeteries,  and  certain  rights  by  faculty  or  usage  to  bury  in 
particular  vaults,  are  excepted  (p). 

No  new  burial  ground  is  to  be  provided  within  the  metropolis, 
or  within  two  miles  of  any  part  of  it,  without  the  previous 
approval  of  the  Local  Government  Board  (q),  and  the  same 
restriction  is  extended  to  any  city,  town  or  district,  which  may 
have  been  named  for  that  purpose  by  an  order  in  council  (r). 
The  provisions  of  sects.  1  and  6  of  the  Act  of  1853  apply  to 
additions  whether  to  new  (s)  or  to  old  (t)  burial  grounds. 

No  ground  not  already  used  as  or  appropriated  for  a  cemetery 
is  to  be  used  for  burials  under  the  Burial  Acts  of  1852  (u)  and 
1855  (x)  within  the  distance  of  one  hundred  yards  from  any 
dwelling-house  without  the  consent  in  writing  of  the  owner, 
lessee  and  occupier  (y).  This  right  of  prohibition  is  only  given 
in  the  case  of  land  appropriated  or  used  as  a  burial  ground  (or 
as  an  additional  burial  ground)  under  the  above  Acts  (a).  A 
cemetery  may  come  within  one  hundred  yards  of  a  dwelling- 
house,  the  only  thing  prohibited  being  actual  burial  within  that 

(k)  15  &  16  Viet.  c.  85,  s.  1. 

(1)  16  &  17  Viet.  c.  134,  s.  1. 

(ra)  Stebbing  v.  Metropolitan  Board  of  Works  (1870),  L.  R.,  6  Q.  B.  37  ;  but  see 
City  and  South  London  Raihuay  Co.  v.  United  Parishes  of  St.  Mary  Woolnoth  and 
St.  Mary  Woolchurch  Haw,  [1903]  2  K.  B.  728,  [1905  ]A.  C.  1.  The  order  does  not, 
of  course,  affect  the  consecrated  character  of  the  ground. 

(n)  47  &  48  Viet.  c.  72  (Disused  Burial  Grounds  Act,  1884).  As  to  this  and  the 
Open  Spaces  Acts,  see  supra,  s.v.  "  Churchyards,"  pp.  417,  419. 

(o)  15  &  16  Viet.  c.  85,  s.  5. 

(p)  Sects.  6—8. 

(q)  Now  the  Ministry  of  Health  :  sect.  9  and  Burial  Act,  1900,  s.  4. 

(r)  16  &  17  Viet.  c.  134,  s.  1. 

(s)   Ward  v.  Portsmouth  Corporation,  [1898]  2  Ch.  191. 

(t)  In  re  Bosworth  and  Gravesend  Corporation,  [1905]  2  K.  B.  426. 

(u)  15  &  16  Viet.  c.  85,  s.  25. 

(x)  18  &  19  Viet.  c.  128,  s.  9. 

(y)  No  consent  is  required  where  the  dwelling-house  is  or  was  begun  to  be  erected 
or  is  or  was  erected  or  completed  after  any  part  of  the  ground  has  or  had  been  so  used 
or  appropriated :  Burial  Act,  1906  (6  Edw.  7,  c.  44),  s.  1,  passed  in  consequence  of 
the  decision  in  Godden  v.  Hythe  Burial  Board,  [1906]  2  Ch.  270. 

(a)  Clegg  v.  Metcalfe,  [1914]  1  Ch.  808,  not  following  Greenwood  v.  Wadsworth 
(1873),  L.  R.,  16  Eq.  288. 
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limit  (b),  which  must  be  measured  from  the  walls  of  the  dwelling- 
house,  that  word  for  this  purpose  not  including  the  curtilage  (c). 

The  Burial  Acts,  1852  to  1906  (cc),  contain  enactments  relating 
to  the  provision  of  burial  grounds  (d)  under  the  control  of  burial 
authorities. 

A  burial  ground  may  be  divided  into  consecrated  and  un- 
consecrated  portions  ;  and  such  portions  need  not  be  separated 
by  a  wall  or  fence,  if  sufficient  boundary  marks  of  stone  or  iron 
are  placed,  repaired  and  renewed  by  the  authority  (e).  The 
authority  may  apply  to  the  bishop  to  consecrate  any  portion 
approved  by  the  Secretary  of  State,  and  failing  the  authority's 
application,  the  Secretary  of  State  may  apply  if  satisfied  of  the 
desire  therefor  on  the  part  of  a  reasonable  number  of  those 
concerned  (/).  If  the  bishop  refuses  to  consecrate,  there  is  an 
appeal  by  the  authority  to  the  Archbishop  ;  if  the  Archbishop 
is  satisfied  that  the  ground  is  in  a  fit  and  proper  condition,  and 
the  bishop  still  refuses,  the  licence  of  the  Archbishop  is  equiva- 
lent to  consecration  until  the  ceremony  is  duly  performed  (g). 
But  in  the  case  of  burial  grounds  provided  under  the  Acts  of 
1852,  1853,  1855  and  1857,  the  certificate  of  the  Secretary  of 
State  that  the  necessary  provisions  have  been  complied  with 
authorises  burial  by  the  incumbent  or  his  representative  prior 
to  consecration  (h). 

The  burial  ground  is  to  be  the  burial  ground  of  the  parish  or 
parishes  for  which  it  was  provided  (i). 

The  burial  authority  may  at  their  own  cost  erect  a  common 
chapel  on  unconsecrated  ground  not  reserved  for  any  denomina- 
tion. They  may  at  the  request  and  cost  of  the  residents  of 
any  denomination  erect,  furnish  and  maintain  a  chapel  on  the 
ground  reserved  for  that  denomination  (k)  ;  if  they  refuse  to 
do  so,  and  the  cost  is  found  or  secured,  they  may  be  required  to 
do  so  or  to  give  facilities  for  doing  so  by  an  order  of  the  Secretary 
of  State  (I).  It  was  the  intention  of  sects.  30  and  32  of  the 
Burial  Act,  1852,  that  the  burials  of  parishioners  in  the  conse- 
crated part  of  the  new  burial  ground  established  under  the  Act 
should  be  conducted  with  the  same  ceremonies  and  in  the  same 
manner  as  they  would  have  been  in  the  old  parish  burying 
ground,  and  the  effect  of  those  two  sections  taken  together  was 
to  make  the  chapel  erected  in  the  consecrated  part  of  the  new 
burial  ground  a  substitute  for  the  parish  church  for  the  purposes 
of  such  burials  (ra).  Material  portions  of  these  two  sections 

(6)  Lord  Cowky  v.  Byas  (1877),  5  Ch.  D.  944. 

(c)  W right  v.  Wallasey  Local  Board  (1887),  18  Q.  B.  D.  783. 

(cc)  A  list  of  these  Acts  is  s>et  out  on  p.  649.  Very  similar  provisions  are  made 
as  to  cemeteries  under  the  Cemeteries  Clauses  Act,  1847  (10  &  11  Viet.  c.  65),  g  v 

(d)  Including  crematoria  :  Cremation  Act,  1902  (2  Edw.  7,  c.  8),  s.  4. 

(e)  Burial  Act,  1857,  s.  11. 

(/)  Burial  Act,  1900,  s.  1  ;  the  consecration  fees  must  be  provided  for. 

(g)  Burial  Act,  1857,  s.  12. 

(h)  Sect.  13. 

(i)  Burial  Act,  1852,  s.  32  ;  Burial  Act,  1855,  s.  11 

(k)  Burial  Act,  1854,  s.  7. 

(/)  Burial  Act,  1900,  s.  2. 

(m)  tit.  Margarets,  Rochester,  Burial  Board  v.  Thompson  (1871),  L.  R.,  6  C.  P.  445. 
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have  been  repealed,  but,  semble,  the  intention  of  the  Burial  Act, 
1900,  is  the  same. 

The  authority  may  sell  exclusive  rights  of  burial,  &c.,  and 
the  rights  of  constructing  vaults  and  of  erecting  monuments, 
gravestones,  tablets,  or  monumental  inscriptions,  but  any 
question  as  to  the  fitness  of  any  monumental  inscription  in  the 
consecrated  portion  is  to  be  determined  by  the  bishop  (ri). 

Every  incumbent  or  minister  of  the  parish  for  which  such  Minister  to 
burial  ground  is  provided  shall  by  himself  or  deputy  perform  perform 
the  duties  (o)  and  have  the  same  rights  and  authorities  for  the 
performance  of  religious  service  in  the  burial  in  such  burial 
ground  of  the  remains  of  parishioners  or  inhabitants  of  the 
parish  of  which  he  is  such  incumbent  or  minister  as  if  it  were 
the  burial  ground  of  the  parish  (p). 

By  sect.  3  of  the  Burial  Act  of  1900  authorities  are  to  submit  Fees  in 
to  the  Secretary  of  State  for  his  approval  (with  or  without 
modification)  a  table  of  fees  to  be  received  by  them  for  services 
rendered  by  any  minister  of  religion  or  sexton  (including  fees 
in  respect  of  a  burial  service  before,  after  or  at  a  cremation  (q)) 
and  to  be  by  them  paid  over  to  such  minister  or  sexton.  The 
fees  are  to  be  of  the  same  amount  in  the  consecrated  and  uncon- 
secrated  portions,  and  if  the  authority  fail  to  submit  a  table 
one  may  be  made  by  the  Secretary  of  State.  Subject  to  the 
provisions  of  the  section,  no  fee  is  payable  to  any  incumbent  in 
respect  of  any  right  of  exclusive  burial  or  the  erection  of  a 
monument  or  any  other  matter  whatsoever  except  for  services 
rendered  by  him  (r).  And  this  enactment  applies  similarly  to 
any  such  fee  which  is  by  law  or  custom  payable  to  the  church- 
wardens of  any  parish  or  the  trustees  or  other  persons  for  any 
parochial  purpose,  or  for  the  discharge  of  any  debt  or  liability. 
Save  as  above,  no  fees  are  payable  to  any  clerks  or  other  ecclesi- 
astical officers.  Provision  is  made  for  the  protection  of  exist- 
ing interests  in  connection  with  fees  other  than  for  services 
rendered  (s). 

The  above  section  now  regulates  exclusively  the  incumbents' 
and  sextons'  rights  to  fees  in  burial  grounds,  save  that  (1)  in  the 
case  of  any  burial  at  the  expense  of  any  union,  parish,  hospital 
or  infirmary  in  any  cemetery  established  under  the  authority 
of  Parliament,  the  only  fee  payable  is  a  sum  not  exceeding  one 

(n)  Burial  Act,  1852,  ss.  32,  34,  38. 

(o)  There  is  a  similar  obligation  on  the  incumbent  of  a  parish  wholly  or  partly 
within  the  area  for  which  a  burial  ground  is  provided  under  the  Public  Health 
(Interments)  Act,  1879  (42  &  43  Viet.  c.  31),  with  respect  to  his  own  parishioners  and 
persons  dying  in  his  parish  :  Burial  Act,  1900,  s.  7. 

(p)  Burial  Act,  1852,  s.  32  ;  Burial  Act,  1857,  s.  5.  As  to  the  meaning  of  "  incum- 
bent "  and  "  parish  "  in  this  connection  see  Day  v.  Peacock  (1865),  34  L.  J.,  C.  P. 
225  ;  Edgell  v.  Burnaby  (1853),  23  L.  J.,  Exch.  65  ;  Cronshaw  v.  Wigan  Burial 
Board  (1873),  L.  R.,  8  Q.  B.  217  ;  Hornby  v.  Toxteth  Park  Burial  Board  (1863),  31 
L.  J.,  Ch.  643  ;  Stewart  v.  West  Derby  Burial  Board  (1886),  34  Ch.  D.  314. 

(q)  Cremation  Act,  1902  (2  Edw.  7,  c.  8),  s.  12. 

(r)  See  Williams  v.  Briton  Ferry  Burial  Board,  [1905]  2  K.  B.  565. 

(*)  The  interests  must  be  existing  at  the  time  of  the  passing  of  the  Act ;  no  new 
interests  are  created  :  Young  v.  Kingston-on-Thames,  &c.,  Joint  Burial  Committee, 
[1907]  1  K.  B.  416  ;  Anderson  v.  Wandsworth  Borough  Council,  [1908]  2  Ch.  81. 
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shilling,  or  up  to  two  shillings  and  sixpence  if  the  ordinary  fee 
exceeds  one  shilling,  payable  to  the  incumbent  of  the  parish 
from  which  the  body  in  question  is  removed  for  interment  (t)  ; 
(2)  sect.  52  of  the  Cemeteries  Clauses  Act,  1847,  when  incor- 
porated in  a  special  Act,  provides  for  payment  by  the  company 
to  the  incumbent  of  the  parish  from  which  any  body  has  been 
removed  for  burial  of  such  sums,  if  any,  as  the  special  Act 
provides  (u). 

The  Burial  Acts  contain  certain  miscellaneous  provisions 
dealing  with  ecclesiastical  matters. 

Where  a  burial  ground  is  provided  under  the  Act  of  1852  for 
the  common  use  of  two  or  more  parishes,  the  bishop  is  to 
confirm  any  arrangement  approved  by  the  majority  or  one-half 
of  the  incumbents  with  regard  to  the  performance  of  service  in 
the  consecrated  part  (x). 

Where  a  chapel  situate  in  or  attached  to  a  burial  ground  in 
which  interment  is  discontinued  under  the  Act  of  1852  is  locally 
situated  in  a  parish  other  than  that  to  which  the  burial  ground 
belongs,  there  is  power  to  convey  the  chapel  on  terms  to  the 
representatives  of  the  parish  in  which  it  is  situated  (y}.  Pro- 
vision is  made  authorising  on  terms  the  transfer  to  a  burial 
authority  of  a  burial  ground  provided  under  the  Church 
Building  Acts  (z). 

The  bishop  has  power  to  consecrate  all  or  any  part  of  a  burial 
ground  duly  provided  by  guardians  (a). 

The  Secretary  of  State  has  power  to  appoint  any  person  to 
inquire  into  any  matter  relating  to  the  consecration  of  any 
part  of  a  burial  ground  (6),  or  the  building  of  any  chapel  therein, 
or  the  fixing,  varying  or  commutation  of  or  compensation  for 
any  fees  payable  to  ministers  of  religion,  ecclesiastical  officers 
and  sextons  in  connection  therewith  (c). 

The  Cremation  Act,  1902  (d),  which  gives  certain  powers  to 
burial  authorities  to  provide,  erect  and  maintain  crematoria, 
enacts  that  the  crematorium  shall  not  be  constructed  in  the 
consecrated  part  of  any  burial  ground  (e),  and  provides  that 
the  incumbent  of  any  ecclesiastical  parish  shall  not,  with 
respect  to  his  parishioners  or  persons  dying  in  his  parish,  be 
under  any  obligation  to  perform  the  funeral  service  before,  at 
or  after  the  cremation  of  their  remains,  within  the  ground  of  a 
burial  authority,  but  upon  his  refusal  so  to  do  any  clerk  in 
holy  orders  of  the  Established  Church,  not  being  prohibited 

(0  Burial  Act,  1852,  s.  49  ;  Burial  Act,  1853,  s.  7. 

(u)  See  Vaughan  v.  South  Metropolitan  Cemetery  Company  (1860),  1  J.  &  H. 
256  ;  Bowyer  v.  Stantial  (1878),  3  Exch.  D.  315.  There  is  a  similar  provision 
in  the  case  of  the  existing  parish  clerk  so  long  as  he  retains  his  office  :  sect.  57. 

(x)  Burial  Act,  1852,  s.  39. 

(y)  Sect.  51. 

(z)  Burial  Act,  1857,  s.  7. 

(a)  Sect.  6. 

(6)  Semble,  only  a  burial  ground  of  a  burial  authority. 

(c)  Burial  Act,  1900,  s.  5. 

(d)  2  Edw.  7,  c.  8. 

(e)  Sect.  5. 
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under  ecclesiastical  censure,  may,  with  the  permission  of  the 
bishop  and  at  the  request  of  the  proper  person  or  authority, 
perform  the  service  (/ ).  There  is  a  provision  dealing  with  the 
question  of  fees  (g). 

A  parson  in  whom  is  vested  by  statute  the  freehold  of  a  Rateability 
burial  ground  in  connection  with  the  church,  and  who  receives  of  parson  in 
for  his  own  use  burial  fees  and  similar  charges,  is,  as  beneficial  cemetery 
occupier  of  the  burial  ground,  liable  to  the  poor  rate,  and  is  not 
exempt  by  virtue  of  the  Poor  Rate  Exemption  Act,  1833  (li). 
The  principle  of  this  decision  is  applicable  to  every  rector  as 
occupier  of  the  parish  cemetery,  and  apparently  equally  so  to 
a  vicar  or  perpetual  curate  (i). 

(/)  2  Edw.  7,  c.  8,  s.  11. 

(g)  Sect.  12. 

(h)   Winstanley  v.  North  Manchester  Overseers,  [1908]  1  K.  B.  835,  [1910]  A.  C.  7. 

(i)  S.  C.  at  pp.  12 — 14.  Cemetery  companies  have  long  been  held  rateable  : 
E.  v.  St.  Mary  Abbot's,  Kensington  (Inhabitants)  (1840),  12  A.  &  E.  824  ;  R.  v. 
Abney  Park  Cemetery  Co.  (1873),  L.  R.,  8  Q.  B.  515. 


\_Note.—  The  Burial  Acts,  1852  to 

15  &  16  Viet.  c.  85 

16  &  17  Viet.  c.  134       . 

17  &  18  Viet.  c.  87 

18  &  19  Viet.  c.  128       . 
20  &  21  Viet.  c.  35 

20  &  21  Viet.  c.  81 

22  Viet,  c.  1 

23  &  24  Viet.  c.  64 

25  &  26  Viet.  c.  100      . 
34  &  35  Viet.  c.  33 

43  &  44  Viet.  c.  41 

44  &  45  Viet.  c.  2 
48  &  49  Viet.  c.  21 

63  &  64  Viet.  c.  15 

6  Edw.  7,  c.  44  . 

See  the  Short  Titles  Act,  1896, 


1906,  consist  of : — 

The  Burial  Act,  1852. 

„      1853. 

,.      1854. 

„      1855. 

The  City  of  London  Burial  Act,  1857. 
The  Burial  Act,  1857. 
„      1859. 
„      I860. 
„      1862. 
,,      1871. 
The  Burial  Laws  Amendment  Act,  1880 

("Osborne  Morgan's  Act"). 
The     Burial     and     Registration     Acts 

(Doubts  Removal)  Act,  1881. 
The  Burial  Boards  (Contested  Elections) 

Act,  1885. 

The  Burial  Act,  1900. 
„     1906. 
and  the  Acts  of  1900  and  1906.] 


(   650  ) 


CHAPTEK  VI. 


OF   OFFENCES   AGAINST   RELIGION. 


Apostasy. 


Blasphemy. 


IT  appears  convenient  to  consider  finally  certain  general 
offences  against  religion,  and  to  deal  with  the  two  classes  which 
immediately  concern  the  subject  of  the  present  work.  First, 
such  offences  as  so  openly  transgress  the  precepts  of  religion, 
natural  or  revealed,  as,  by  their  bad  example  and  consequences, 
to  transgress  the  law  of  society  also,  and  which  are  therefore 
punishable  ;  and  secondly,  such  offences  as  affect  the  Estab- 
lished Church.  Such  offences  as  may  be  committed  by  the 
clergy  of  that  Church,  and  having  the  character  of  offences  not 
so  much  from  the  act  itself  as  from  the  person  by  whom  it  is 
committed,  and  who,  in  his  character  as  a  clergyman,  becomes 
amenable  to  certain  laws  in  relation  to  the  duties  of  his  office, 
have  been  spoken  of  in  different  parts  of  the  present  work, 
especially  in  the  chapter  dealing  with  the  government  and 
discipline  of  the  ecclesiastical  body  (a).  Of  the  first  class  are 
the  offences  of  apostasy,  blasphemy  and  Sabbath  breaking, 
subjects  which,  in  the  present  times  of  greater  tolerance  and 
latitude  on  questions  of  religion  and  religious  observance, 
seldom  raise  questions  of  legal  importance.  The  offence  of 
simony,  which  is  on  the  border  line  between  this  and  the  second 
class,  has  been  dealt  with  elsewhere  (b). 

Apostasy,  or  a  total  renunciation  of  Christianity  by  embracing 
a  false  religion  or  no  religion  at  all,  is  an  offence  which  can  only 
take  place  in  such  as  have  once  professed  the  true  religion. 
And  if  any  person  educated  in,  or  having  made  profession  of, 
the  Christian  religion,  shall  by  writing,  printing,  teaching  or 
advised  speaking,  deny  the  Christian  religion  to  be  true,  or  the 
Holy  Scriptures  to  be  of  divine  authority,  he  shall  upon  the 
first  offence  be  rendered  incapable  to  hold  any  office  or  place  of 
trust ;  and,  for  the  second,  be  rendered  incapable  of  bringing 
any  action,  being  guardian,  executor,  legatee  or  purchaser  of 
lands,  and  shall  suffer  three  years'  imprisonment  without  bail. 
To  give  room,  however,  for  repentance,  if,  within  four  months 
after  the  first  conviction,  the  delinquent  will  in  open  court 
publicly  renounce  his  error,  he  is  discharged  for  that  once  from 
all  disabilities  (c). 

Another  offence  of  this  class  is  blasphemy  against  the  Al- 

(a)  Ante,  p.  49. 

(6)  Ante,  pp.  17  and  460. 

(c)  4  Black.  Com.  44  ;  9  Will.  3,  c.  35  ;  53  Geo.  3,  c.  160. 
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mighty,  by  denying  His  being  or  providence  ;  or  by  contumelious 
reproaches  of  our  Saviour  Christ.  Whither  also  may  be  referred 
all  profane  scoffing  at  the  Holy  Scripture,  or  exposing  it  to 
contempt  and  ridicule  :  and  all  seditious  words  spoken  in 
derogation  of  the  Christian  religion.  These  are  offences  punish- 
able at  common  law  by  fine  and  imprisonment,  or  other  infamous 
corporal  punishment,  for  Christianity  is  part  of  the  laws  of 
England  (d).  As  stated  by  Kelly,  C.B.,  "  There  is  abundant 
authority  for  saying  that  Christianity  is  part  and  parcel  of  the 
law  of  the  land,  and  that,  therefore,  to  support  and  maintain 
publicly  the  proposition  that  with  respect  to  our  Saviour  and 
His  teaching  the  first  is  defective  and  the  second  misleading, 
is  a  violation  of  the  first  principles  of  the  law,  and  cannot  be 
done  without  blasphemy  "  (e).  Rational  and  dispassionate 
discussion  is  allowable,  and  the  courts  would  not  intermeddle 
with  controverted  points,  but  to  write  against  Christianity  in 
general  is  a  clear  offence  (/).  The  publication  or  exhibition  of 
blasphemous  books  or  pictures  is  consequently  indictable  and 
punishable  at  common  law  (/). 

And  although  the  suppression  of  blasphemy  and  profaneness  Punishable  at 
is  provided  for  by  the  statute  (g),  yet  this  does  not  change  the  common  law. 
nature  of  that  which  was  previously  an  offence  at  common  law  ; 
the  statute  is  merely  cumulative,  and  the  common  law  offence, 
prosecution  and  punishment  remain  as  before  (/).     Although 
writing  against  Christianity  in  general  is  a  clear  offence,  yet  a 
person  may  attack  Judaism  or  any  sect  of  the  Christian  religion, 
except  the  form  established  by  law  (h).     It  is  an  indictable 
offence  at  common  law  to  publish  what  tends  to  question  and 
cast  disgrace  upon  the  Old  Testament  (i). 

Where  the  blasphemy  is  contained  in  any  libel,  and  the  Blasphemous 
offender  has  been  once  convicted  of  the  offence,  he  may,  by  llbels- 
60  Geo.  III.  &  1  Geo.  IV.  c.  8,  on  a  second  conviction  before 
any  commission  of  oyer  and  terminer,  or  gaol  delivery,  or  in 
King's  Bench,  be  adjudged  to  suffer  such  punishment  as  is 
inflicted  in  cases  of  high  misdemeanours.  By  the  same  statute 
a  power  is  given  to  the  court  in  case  of  conviction  for  blasphe- 
mous libel,  to  direct  the  seizure  of  all  copies  of  the  work  in  the 
possession  of  the  defendant,  or  of  any  one  as  his  trustee  ;  if  the 
judgment  be  arrested  or  reversed,  the  copies  are  to  be  restored 
free  of  expense  ;  if  not,  they  are  to  be  disposed  of  as  the  court 
shall  order  (k). 

A  publication  stating  Jesus  Christ  to  be  an  impostor  and  a  Cases. 
murderer  in  principle,  is  a  blasphemous  libel  at  common  law  (/). 
Publications  discussing  with  gravity  and  decency,  and  in  an 

(d)  4  Black.  Com.  59  ;  1  Hawk.  P.  C.  c.  5. 

(e)  Cowan  v.  Milbourn  (1867),  L.  R.,  2  Exch.  230. 

(/)  R.  v.  Carlile  (1819),  3  B.  &  A.  161  ;  E.  v.  Waddington  (1822),  1  B.  &  C.  26. 

(g)  9  Will.  3,  c.  35  ;  cf.  19  Geo.  2,  c.  21. 

(h)  R.  v.  Gathercole  (1837),  2  Lewin,  C.  C.  237. 

(i)  R.  v.  Hetherington  (1841),  5  Jur.  529. 

(k)  4  Black.  Com.  59  (Coleridge's  ed.),  n. 

(I)  R.  v.  Waddington,  supra. 
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argumentative  way,  questions  as  to  Christian  doctrine  or 
statements  in  the  Hebrew  Scriptures,  and  even  questioning 
their  truth,  are  not  to  be  deemed  blasphemous,  so  as  to  be  fit 
subjects  for  criminal  prosecution.  But  publications  which, 
in  an  indecent  and  malicious  spirit,  assail  and  asperse 
the  truth  of  Christianity,  or  of  the  Scriptures,  in  language 
calculated  and  intended  to  shock  the  feelings  and  outrage  the 
belief  of  mankind,  are  properly  to  be  regarded  as  blasphemous 
libels  (m). 

The  mere  denial  of  the  truth  of  the  Christian  religion,  or  of 
the  Scriptures,  is  not  enough,  per  se,  to  constitute  a  writing  a 
blasphemous  libel,  so  as  to  render  the  writer  or  publisher  indict- 
able. But  indecent  and  offensive  attacks  on  Christianity  or 
the  Scriptures,  or  sacred  persons  or  objects,  calculated  to 
outrage  the  feelings  of  the  general  body  of  the  community,  do 
constitute  the  offence  of  blasphemy,  and  render  writers  or 
publishers  liable  at  common  law  to  criminal  prosecution  (n). 

Another  offence  of  this  class  is  that  of  nuisance  in  an  open 
profanation  of  the  Lord's  day  by  keeping  shop.  The  law  may 
be  taken  generally  as  laid  down  by  Littledale,  J.,  in  his  charge 
to  the  grand  jury  of  Middlesex  in  1837,  namely,  that  Sunday 
trading,  if  carried  on  to  an  extent  which  creates  a  nuisance  or 
obstruction,  is  indictable  at  common  law  ;  but  that  a  mere  act 
of  selling  on  the  Lord's  day  is  not  now  more  indictable  than  it 
has  been  for  the  last  seven  hundred  years  (o). 

The  statutory  provisions  in  that  behalf  are  still  contained 
substantially  in  the  Lord's  Bay  Observance  Act  of  29  Car.  II. 
c.  7  (p),  which  provides  under  penalties  that  no  persons 
whatsoever  shall  do  or  exercise  any  worldly  labour,  business 
or  work  of  their  ordinary  callings  upon  the  Lord's  day  or 
011  any  part  thereof  (works  of  necessity  and  charity  only 
excepted). 

Of  the  second  class  of  offences,  or  such  as  affect  the  Estab- 
lished Church  and  form  of  worship,  the  laws  against  heretics, 
papists  and  nonconformists,  would  formerly  have  been  those 
principally  to  be  noticed.  Of  these,  however,  almost  all  have 
been  repealed. 

Reviling  the  ordinances  of  the  Established  Church  is,  as 
Blackstone  observes,  a  crime  of  a  much  grosser  nature  than 
mere  nonconformity.  But,  after  alluding  to  the  statutes  which 
are  directed  against  this  offence,  he  adds,  these  penalties  were 
framed  in  the  infancy  of  our  present  establishment,  when  the 
disciples  of  Rome  and  Geneva  united  in  inveighing  with  the 
utmost  bitterness  against  the  English  liturgy  ;  and  the  terror 


(ra)  E.  v.  Bradlaugh  and  others  (1883),  15  Cox,  C.  C.  237. 

(n)  R.  v.  Ramsay  (1883),  15  Cox,  C.  C.  231. 

(o)  Dickinson's  Quarter  Sess.  387. 

(p)  The  principal  amendment  of  this  Act  is  34  &  35  Viet.  c.  87,  the  Sunday 
Observation  Prosecution  Act,  1871  (an  annual  Act  annually  continued),  which  pro- 
vides that  no  prosecutions  shall  take  place  save  by  certain  officers  or  with  certain 
consents. 
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these  laws  (for  they  seldom  if  ever  were  fully  executed) 
proved  a  principal  means  under  Providence  of  preserving  the 
purity  as  well  as  decency  of  our  national  worship  (q).  It 
would  appear  therefore  unnecessary  to  allude  further  to  laws 
which  would  seem  practically  to  be  not  in  force  at  the  present 
day  ;  and  probably  any  such  offences  as  would  be  now  punish- 
able by  them  might  be  referred  to  the  first  class  of  offences 
against  religion  already  mentioned. 

A  person  falsely  pretending  to  be  in  holy  orders  wha  solem- 
nises matrimony  according  to  the  rites  of  the  Church  of  England 
is  guilty  of  felony  (r). 

Affrays  in  a  church  or  churchyard  may  also  be  considered 
as  offences  of  this  class.  These  have  always  been  deemed 
heinous  offences,  as  being  great  indignities  to  the  Divine 
Majesty,  to  whose  worship  and  service  such  places  are  imme- 
diately dedicated  ;  and  therefore  all  irreverent  behaviour  there 
has  been  esteemed  criminal  by  the  makers  of  our  laws,  so  that 
many  disturbances  in  these  places  are  visited  with  punishment 
which,  occurring  elsewhere,  would  not  be  punishable  at  all  (s). 
Quarrelling,  chiding  or  brawling  in  any  church  or  churchyard  is 
an  offence  for  which :the  offending  party  could  have  been  pro- 
ceeded against  in  the  ecclesiastical  court  (t). 

An  Act  passed  in  the  year  1860  (u)  abolished  the  jurisdiction 
of  ecclesiastical  courts  in  suits  for  brawling  against  persons  not 
in  holy  orders,  and  enacted  that  any  person  who  should  be 

fiilty  of  riotous,  violent,  or  indecent  behaviour  (x)  in  any  church, 
c.,  whether  during  the  celebration  of  divine  service  or  at  any 
other  time,  or  in  any  churchyard  or  burial  ground,  or  who  should 
molest,  let,  disturb,  vex  or  trouble,  or  by  any  other  unlawful 
means  disquiet  or  misuse,  any  preacher  duly  authorised  to 
preach  therein  or  any  clergyman  in  holy  orders  ministering  or 
celebrating  any  sacrament  or  any  divine  service,  rite  or  office  (y) 
in  any  church  or  churchyard  or  burial  ground,  should  on 
conviction  before  justices  be  liable  to  a  penalty  of  51.  or  two 
months'  imprisonment  (2).  There  is  power  of  immediate 
apprehension  by  any  constable  or  churchwarden  (a). 

A  bond  fide  claim  of  right  is  no  defence  under  the  Act  (b). 
The  expression  "  any  person  "  in  sect.  2  above  applies  as  well 
to  persons  in  holy  orders  as  to  laymen ;  the  primary  object  of  the 

(g)  4  Black.  Com.  50. 

(r)  Marriage  Act,  1823  (4  Geo.  4,  c.  76),  s.  21 ;  E.  v.  Ellis  (1888),  16  Cox,  C.  C.  469. 

(s)  1  Russell  on  Crimes,  297. 

(0  5  &  6  Edw.  6,  c.  4. 

(u)  23  &  24  Viet.  c.  32,  s.  1. 

(x)  As  to  whether  and  what  interruptions  constitute  an  offence  see  Jones  v. 
Catterall  (1902),  18  T.  L.  R.  367. 

(y)  A  clergyman  collecting  the  offertory  is  not  within  the  protection  of  these 
words,  that  being  a  lay  duty  :  Cope  v.  Barber  (1872),  L.  R.,  7  C.  P.  393. 

(2)  23  &  24  Viet.  c.  32,  s.  2.  The  provisions  of  1  Mary,  sess.  2,  c.  3,  making  it 
indictable  to  molest  the  minister  during  the  time  of  divine  service,  are  saved  ;  and 
cf.  as  to  burials  43  &  44  Viet.  c.  41,  ss.  7  and  8,  ante,  p.  637. 

(a)  Sect.  3. 

(b)  Asher  v.  Cakraft  (1887),  18  Q.  B.  D.  607  ;  Kensit  v.  St.  Paul's  (Dean  and 
Chapter],  [1905]  2  K.  B.  249. 
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Arresting  or 
obstructing 
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Injury  to  the 
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Act  was  to  release  laymen  from  the  jurisdiction  of  the  ecclesi- 
astical courts  (c).  Indecent  behaviour  of  a  clergyman  in  a 
church  during  the  celebration  of  divine  service  is  punishable 
under  the  Act ;  it  is  also  an  offence  against  the  general  eccle- 
siastical law,  and  is  cognisable  by  the  ecclesiastical  court  under 
the  Clergy  Discipline  Act,  1892,  s.  2,  in  cases  where  he  has 
been  convicted  by  a  temporal  court  (d). 

It  may  also  be  an  offence  to  obstruct  or  arrest  a  minister  while 
going  to  or  from  the  place  of  performing  divine  service  :  for  it 
is  enacted  that  if  any  person  shall  obstruct  or  prevent  any 
clergyman  or  arrest  any  clergyman  upon  any  civil  process 
while  he  shall  be  performing  divine  service,  or  shall,  with  the 
knowledge  of  such  person,  be  going  to  perform  the  same,  or 
returning  from  the  performance  thereof,  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the  court,  to  be  imprisoned 
for  any  term  not  exceeding  two  years,  with  or  without  hard 
labour  (e). 

Any  one  breaking  and  entering  any  church,  chapel,  meeting- 
house, or  other  place  of  divine  worship,  and  committing  any 
felony  therein,  or  who,  being  in  any  church,  chapel,  meeting- 
house, or  other  place  of  divine  worship,  shall  commit  any  felony 
therein,  and  break  out  of  the  same,  is  guilty  of  felony,  and,  on 
conviction,  is  liable  to  the  punishment  of  penal  servitude  for 
life(/).  Where  a  church  tower  was  built  higher  than  the 
church,  and  had  a  separate  roof,  but  no  outer  door,  and  was 
only  accessible  from  the  body  of  the  church,  from  which  it  was 
not  separated  by  any  partition,  it  was  held  that  the  tower 
formed  part  of  the  church  within  the  meaning  of  7  &  8  Geo.  IV. 
c.  29,  s.  10,  which  was  the  statute  in  force  relating  to  sacrilege 
prior  to  the  Larceny  Act,  1861  (g).  A  vestry,  formed  out  of 
what  was  before  the  porch  of  a  church,  and  with  a  door  into 
the  churchyard,  which  could  only  be  unlocked  from  the  inside, 
was  held  to  be  part  of  a  church,  and  within  the  meaning  of  an 
indictment  for  sacrilegiously  breaking  and  entering  the 
church  (h).  Although  no  theft  is  committed,  breaking  into  a 
church  during  the  night  is  burglary  at  common  law  (i).  It  is  a 
felony  to  break  and  enter  any  church,  chapel,  meeting-house,  or 
other  place  of  divine  worship,  with  intent  to  commit  felony 
therein,  and  any  one  convicted  thereof  is  liable  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  seven  years  (k). 

Any  one  who,  unlawfully  and  maliciously,  sets  fire  to  any 
church,  chapel,  meeting-house,  or  other  place  of  divine  worship, 
is  guilty  of  arson,  and  liable  to  be  kept  in  penal  servitude  for 

(c)  Vallancey  v.  Fletcher,  [1897]  1  Q.  B.  265  ;  cf.  Girt  v.  Fillingham,  [1901]  P.  176 

(d)  Girt  v.  Fillingham,  [1901]  P.  176,  and  cases  therein  cited. 

(e)  24  &  25  Viet.  c.  100,  s.  36. 

(/)  Larceny  Act,  1861  (24  &  25  Viet.  c.  96),  s.  50. 
(g)  R.  v.  W heeler  (1828),  3  C.  &  P.  585. 
(h)  R.  v.  Evans  (1841),  Car.  &  M.  298. 
(i)  R.  v.  Baker  (1849),  3  Cox,  C.  C.  581. 
(k)  24  &  25  Viet.  c.  96,  s.  57. 
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:e  (/).  If  any  persons,  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  unlawfully  and 
with  force,  demolish,  or  pull  down,  or  destroy,  or  begin  to 
demolish,  pull  down,  or  destroy,  or  injure  or  damage,  any 
church,  chapel,  meeting-house,  or  other  place  of  divine  worship, 
they  are  guilty  of  felony,  and  liable  to  be  punished  by  penal 
servitude  (ra). 

It  is  a  misdemeanour  punishable  by  imprisonment  to  unlaw-  Injury  to 
fully  and  maliciously  destroy  or  damage  any  picture,  statue,  monuments 
monument,  or  other  memorial  of  the  church,  painted  glass,  or  a 
other  ornament  or  work  of  art  in  any  church,  chapel,  meeting- 
house, or  other  place  of  divine  worship,  or  in  any  churchyard  or 
burial  ground,  or  any  ornament,  railing  or  fence  surrounding 
any  statue  or  monument  (n). 

(I)  Malicious  Damage  Act,  1861  (24  &  25  Viet.  c.  97),  s.  1. 

(ra)  Sects.  11,  12.     The  position  under  the  Riot  (Damages)  Act,  1886  (49  &  50 
Viet.  c.  38),  is  dealt  with  at  p.  375. 
(w)  Sect.  39. 
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A. 

Ablutions,  577 

Accounts  of  churchwardens,  193 
Accustomed  offerings.     See  Offerings. 
Admission  to  benefice,  450 — 460 
meaning  of,  457 
examination  before,  452 

time  for,  455 
qualifications  for,  452     . 
age,  452 
learning,  453 
behaviour,  454 
orders,  454 

refusal  of,  by  bishop,  452 
appeal  from,  455 
presentation  after,  457 
Admonition.    See  Monition. 
Advocatio  medietatis  ecdesice,  441 
Advowson,  440 — 450.    See  also  Presentation, 

Right  of. 
meaning  of,  440 
origin  of,  441 
appendant,  441 
in  gross,  442 
presentative,  442 
collative,  442 
donative,  442 
alienation  of,  442 

necessary  conditions  for  legal,  443, 

465 

must  not  be  by  auction,  443 
in  gross  is  an  asset  for  payment  of  debts, 

443 

partial  estates  in,  444 
who  may  present  by  virtue  of,  444 
where  owner  dies,  444 
when  held  by  infant,  445 

joint  tenants,  446 
coparceners,  446 
mortgagee,  447 
bankrupt,  448 
in  trust,  448 

who  may  not  present  by  virtue  of,  449 
clergyman  may  purchase,  467 
lapse  of  right  of  presentation  in  respect 

of,  471 

Affinity  a  bar  to  marriage,  586 
Age,  qualification  as  to,  for  ordination,  9 
bishop,  99 
institution,  452 
marriage,  586 
Agnus  Dei,  578 
Agriculture,    Ministry    of.     See    Ministry  of 

Agriculture. 
Aisle,  376 
Alb,  404 

Alderman,  clergyman  eligible  as,  92 
Alien, 

ordination  of,  14 
presentation  of,  452 
Allegiance,  oath  of.     See  Oath  of  Allegiance. 


Alms, 

at  Holy  Communion,  579 
collection  of,  579 
custody  of,  580 
disposal  of,  580 
collected  in  chapel,  580 
Alms  basin,  405 
Alms  chest,  405 

Altar,  400.    See  also  Communion  Table. 
Altar  cards,  408 
Altarage,  332 

Alterations  to  church.     See  Faculty. 
Amice,  404 
Apostasy,  650 
Apparitor,  171 
Appeal, 

to  Court  of  Arches,  172,  436 
King  in  council,  6,  79 

rules  as  to,  65 
archbishop,  98 

under  Church  Discipline  Act,  1840... 64 
Public  Worship  Regulation  Act, 

1874...  68 

Clergy  Discipline  Act,  1892... 77 
against  revocation  of  stipendiary  curate's 

licence,  168 

in  faculty  applications,  436 
from  refusal  of  bishop  to  admit,  455 

licence  fornon-r^dence, 

481 
sequestration    for    non-residence, 

487,  488 
refusal  of  licence  to  hold  more  than 

one  benefice,  491 

as  to  report  of  union  of  benefices  com- 
mission, 501 
sequestrations,  526 
from  refusal  of 

licence    for    marriages,     &c.,      for 

church,  chapel,  &c.,  608 
bishop  to  consecrate  burial  ground, 

646 
Appeal,  Court  of.     See  Arches,  Court  of,  and- 

Privy  Council. 
Apportionment , 

of  first  fruits  and  tenths,  114 

rent,  &c.,  between   successive  incum- 
bents, &c.,  266 

repayment     of      borrowed      monies 
between  successive  incumbents,  267 
in  tithe  rent -charge  commutations,  301 
alteration  of,  302 
custody  of  documents  as  to,  305 
of  charges  in  cases  of  merger  of  tithe 

rent-charge,  310 
tithe  rent-charge,  329 
glebe  in  consolidated  chapelries,  348 
charities  between  old  and  new  parishes, 

354 

Appropriation,  145 
Appropriator,  147,  148,  149 

42 
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Aqu<B  bajulus,  195 
Archbishop,  95 — 98 
election  of,  96,  99 
powers  of,  97 
duties  of,  97 
visitation  by,  98 
appeals  to,  98 
resignation,  98,  112 
pension,  113 

appointment  of  coadjutor  to,  114 
licence  of,  to  colonial  clergy  to  officiate 

in  England,  15 
lecturers,  153 
special  licence  of,  for  non-residence,  481 

marriage,  601 

confirmation  of  bishops  by,  102 
jurisdiction  of,  over  bishops,  79,  97,  115 
powers  of,  under  Church  Discipline  Act, 

1840...  58 

Public  Worship  Regu- 
lation Act,  1874...  68, 
70 

lapse  to,  472 

Convocation  summoned  by,  23,  24 
Archbishop  of  Canterbury, 

chairman  of  National  Assembly,  29 

style  and  prerogatives  of,  96,  97 

may  grant   dispensations   and  degrees, 

97 
special  licence  from,  to  hold  more  than 

one  benefice,  491 
Archbishop  of  York,  style  and  prerogatives 

of,  97 

Archbishop  Parker's  table,  405,  586 
Archbishoprics,  the,  95 
Archdeacon,  136 — 143 

origin  of  office  of,  136 

powers  of,  136,  469 

duties  of,  138 

rank  of,  138 

qualifications  for  office  of,  138 

visitation  by,  109,  138 

fees  at,  109,  140,  173,  184 
presentments  to,  140,  185 
court  of,  142 
inhibition  of,  140 

administration     of     oath     to     church- 
wardens by,  141,  183 
examination    of    candidates    for    holy 

orders  by,  11 
representation  by,  under  Public  Worship 

Regulation  Act,  1874... 67 
reference   to,   under  Church   Discipline 

Act,  1840...  60 

no  authority  over  cathedrals,  366 
powers  of,  as  to  induction,  469 
improved  value  of  lands  of,  to  be  paid  to 

Ecclesiastical  Commissioners,  223 
Archdeaconries, 

number  of,  137 

rearrangement  of,  137 

in  new  dioceses,  137 

power  to  increase  endowments  of.  124, 

142 
Arches,  Court  of, 

jurisdiction  of,  172 

under  Church  Discipline  Act,  1840 


Arches,  Court  of — continued. 

jurisdiction  of,  under  Clergy  Discipline 

Act,  1892... 77 

citation  of  chancellor  by,  171 
Archipresbyter,  117 
Army  chaplain,  383 
Arrest, 

clergy  privileged  from,  in  certain  cases,  91 
wrongful,  of  clergy,  654 
Articles  under  Church  Discipline  Act,  1840 

...57 
Articles  of  religion, 

rule  as  to  legal  construction  of,  51 
to  be  read  after  induction,  470 
subscription  to,  170 
Ascension  Day,  386,  553 
Ashes,  distribution  of,  on  Ash  Wednesday,  578 
Assault  on  clergy,  565,  654 
Assent.     See  Declaration  of  Assent. 
Assessors, 

of  judicial  committee  of  Privy  Council,  80 
under  Church  Discipline  Act,  1840... 58 
Clergy  Discipline  Act,  1892... 76 
Augmentation  of  benefices,   341.     See  also 

Queen  Anne's  Bounty. 

Avoidance.      See    Benefice,    Sequestration, 
Resignation,  Deprivation. 

B. 

Baldacchino,  402 

Bankrupt,  presentation  by,  448 

B  ankruptcy, 

of  incumbent,  518,  519,  522 
discharge  from,  does  not  relax 

sequestration,  523 
Banns,  589—604 

marriage  by,  589 
publication  of,  590 
meaning  of,  593 
time  and  place  for,  590 
form  of,  595 
notice  prior  to,  592 
where     church     under     repair     or 

demolished,  591 

to  be  Avhere  marriage  is  to  be,  591 
residence  prior  to,  593 
in  false  names,  594 
in  colonies,  585 
forbidding,  595 

grounds  for,  595 
by  parents,  &c.,  596 
certificate  of,  604 
register  for,  596 
republication  of,  597 
certificate  of  superintending  registrar  in 

place  of,  603 
Baptism,  566 — 573 
doctrine  as  to,  53 
early  mode  of,  566 
font  for,  566 
proper  time  for,  566 
rubrical  directions  as  to,  566 
sponsors  at,  567 
names  given  at,  567 
essentials  for  valid,  567 
private,  568 
punishment  for  clergyman  refusing,  569 
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Baptism — continued. 
lay,  568 
fees  for,  569 
registration  of,  569 
burial  of  unbaptised  persons,  634 
Behaviour, 

qualification  as  to,  for  institution,  454 
certificate  of  good,  63,  542 
Belfry,  373 

duties  of  churchwardens  as  to,  190 
custody  of  keys  of,  190 
Bells, 

duties  of  churchwardens  as  to,  190,  191 
not  to  be  sung  without  proper  cause, 

190,  191 

one  necessary  for  a  church,  405 
more  may  be  provided,  406 
sanctus,  404,  578 

Benefice,  440 — 544.  See  also  Advowson, 
Presentation,  Collation,  Admission, 
Institution,  Induction,  Simony,  Resi- 
dence, Non-residence,  Pluralities,  Ex- 
change of  Benefices,  Union  of  Bene- 
fices, Incumbent,  &c. 
held  by  bishop 

becomes  void  on  consecration,  103 
right  of  Crown  to  appoint  to,  103 
void   under  Public  Worship  Regulation 

Act,  1874... 69 

what  may  be  held  by  dean,  119,  494 
residence  of  canon  on,  131 
vicarages   and   perpetual   curacies   are, 

148,  149 
appointment  of  curate  in  large,  160 

during     vacancy 

of,  166 

held  by  clergyman  may  be  lay,  207 
increased  value  of,  payable  to  Ecclesias- 
tical Commissioners,  223 
charging  of,  generally  void,  232 
mortgage  of,  255,  264,  267 
meaning  of,  in  pluralities,  491 

union  of  benefices,  499 
annual  value  of,  493 
what,  may  be  held  with  cathedral  pre- 
ferment, 493 
avoidance  of,  by  sequestration,  519 

resignation,  538 

deprivation  for  holding  plurality  of,  540 
Benefices  Act,  1898.    See  Index  of  Statutes, 
special  court  under,  457 
what  is  simoniacal  under,  461 
non-performance  of  duties,  159,  169 
Bible,  405 
Bier,  405 
Biretta,  404 
Bishop,  95,  98—115 
appointment  of,  99 
style  of,  99 

qualification  as  to  age  for,  99 
privileges  of,  99 
election  of,  99 
confirmation  of,  102 
consecration  of,  102 

avoids  benefice,  103 
installation  of,  103 
homage  by,  103 
attendance  of,  in  Parliament,  104 


Bishop  — continu  ed. 

not  triable  by  peers,  104 
coadjutor,  10*3,  113,  114 
colonial,  106 
London  residence  of,  107 
disposal  of  residence  of,  107 
purchase  of  new  residence  for,  107 
income  of,  108 
duties  of,  108 
visitation  by,  103 

of  cathedrals,  110 
determination  of  office  of,  112 

resignation,  112 

deprivation,  115 

deposition,  115 

incapacitated  by  infirmity,  113 
pension  of,  113 

guardian  of  spiritualities  of,  123 
patronage  of  deceased,  105 
ornaments  of  chapel  of  deceased,  367 
seals  of  deceased,  98 
confirmation  by,  111 
ordination  by,  12 

examination  for,  8 

discretionary,  12 

outside  diocese,  17 
examination  of  presentee  by,  452 
not  subject  to 

Church  Discipline  Act,  1840... 50 

Public    Worship    Regulation    Act, 
1874.. .50 

Clergy  Discipline  Act,  1892... 50 
powers  under 

Church  Discipline  Act,  1840... 55 

Public    Worship    Regulation    Act, 
1874...  67 

Clergy  Discipline  Act,  1892... 72 
jurisdiction  of  superiors  over,  79,  97,  115 
charge  of,  to  clergy  is  privileged,  91 
inhibition  of,  during  visitation,  98 
bound  by  the  rubric,  99,  574 
acting  as  dean,  118 
as  visitor  of  dean  and  chapter,  122 
patronage  of  canonries  vested  in,  125, 130 
deans    and    chapters    and 

canons  vested  in,  126 
benefices,  457 — 459 

by  lapse,  471— 472 
consent  of,  to  clergy  farming,  93 
licence  of, 

to  lecturers,  &c.,  150,  152 
stipendiary  curates,  157 
revocation  of,  166 
for  non-residence,  479 
licence  by,  to  treat  of  an  exchange,  495 
of,     for      marriages,     &c.,     for 

churches,  chapels,  &c.,  607 
powers  of,  as  to 

lecturers,  154 

stipendiary  curates,  159,  554 

swearing  in  churchwardens,  184 

churches  and  churchyards,  426 

borrowing    for    building    residence 
houses,  257 

purchase  of  glebe,  249 

relaxation  of  Sunday  services,  553 

inscriptions  in  burial  grounds,  647 
powers  of,  under  Sequestration  Act,  518 
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Bishop — continuf  d. 

appointment  of  chancellor  by,  170 
duties  of,  as  to  mortgage  by  incumbent 

for  building,  258 
commission  issued  by, 

on  vacancy  of  benefice  as  to  resi- 
dence house,  261 
for  union  of  benefices,  500 

non-performance  of  duties,  159, 

169 

disposal  of  seats  and  pews  by,  384 
jurisdiction  of,  in  faculties,  426 
annual  return  as  to  residence  by,  484 
certificate  of,  as  to  pluralities,  492 
lapse  to,  472 

resignation  of  clergyman  to,  529 
sentence  of  deprivation  by,  542 
refusal  of,  to  consecrate  burial  ground, 

646 
Bishops,  House  of, 

in  Convocation,  24,  28 

National  Assembly,  28 
Bishops  Resignation  Act,  1869...  112 

inquiry  under,  -1 14 
Black  gown,  404 
Blandford's,  Lord,  Act,  343 
Blasphemy,  650 
Board    of    Agriculture.      See    Ministry    of 

Agriculture. 

Bonds,  resignation.     See  Resignation. 
Book  of  Common  Prayer.     See  also  Rubric, 
doctrine,  51 

to  be  provided  for  church,  405 
refusal  of  clergyman  to  use,  540 
establishment  of,  by  statute,  546 
when  to  be  read,  553 
Boundaries  of  parish,  345,  349 

churchyard,  416,  424 
Brawling,  653 

in  church,  564 
at  burials,  638 
by  clergyman,  564,  653 
Bread  for  Holy  Communion,  576 
Building  leases  by  ecclesiastical  corporations, 

217 
covenants  and  restrictions  necessary  in, 

217 

consents  as  to,  219 

Burial,  618—649.     See  also  Burial  Ground, 
Churchyard,    Grave,    Vault,    Coffin, 
Monuments,  Cremation,  &c. 
history  of,  618 
right  of, 

universal,  619 

in  parishioner,  619 

in  united  benefices,  503,  508 
in  non -parishioner,  622,  630 
exclusive,  may  be  reserved  to  donor 

of  land,  412 
mode  of,  622,  624 
who  must  provide,  620 

in  case  of  paupers,  620,  637 

shipwrecked  bodies,  621 
incumbent  must  perform,  624,  633 
in  churchyard,  622,  629 

by  faculty,  628 
in  churches,  619,  622 
by  faculty,  622 


Burial — con  tinned. 

in  churches  by  prescription,  623 

prohibition  of,  623,  644 
incumbent's  right  to  select  spot  for,  629 
of  non -parishioners  by  faculty,  630 
unbaptised  persons,  634 
excommunicates,  634 
suicides,  634 

persons  found  felo  de  se,  635 
rubrical  directions  as  to,  635 
convenient  warning  prior  to,  633 
death  certificate  prior  to,  644 
who  may  read  service  at,  634 
without  rites  of  Church  of  England,  636 
Christian  service  at,  637 
service  of  Church  of  England  may  be 
read  at,  in  unconsecrated  ground,  638 
to  be  conducted  decently,  637 
relief  for  clergymen  from  penalties  in 

connection  with,  638 
fees  for,  629,  637,  638,  641,  647 
registration  of,  638,  643 
must  not  be  within  100  yards  of  dwelling- 
house,  645 
prohibition  of,  644 
exhumation  after,  630 
under     Church     Building     and     New 

Parishes  Acts,  346,  351,  359 
brawling  at,  638 

Burial  ground.  See  also  Disused  Burial 
Ground,  Consecrated  Ground,  Church- 
yard, Burial. 

meaning  of,  in  Public  Worship  Regula- 
tion Act,  1874...  66 
consecration  of,  423,  646,  648 
refusal  of  bishop  to  consecrate,  646 
consecration  of,  provided  by  guardians, 

648 

restrictions  as  to  new,  645 
closing  of  old,  645 

division   of,  into   consecrated  and  un- 
consecrated parts,  646 
chapel  on,  383,  646,  648 
rights  of  incumbents,   sextons,  &c.,  as 

to,  204,  638,  647 
fees  of  incumbents,  sextons,  &c.,  in,  638, 

647,  648 
arrangements  as  to  and  performance  of 

service  in,  648 

conveyance  of  freehold  of  chapel  on,  648 
rateability  of,  649 

Bye-laws,   power   of   dean   and   chapter  to 
make,  120 


Candles,  403 

Canon,  129—136.     See  also  Chapter,  Dean 
and  Chapter,  Minor  Canon. 

who  to  be  styled,  124 

number  of,  124 

patronage  of,  vested  in  bishop,  126 

exchange  of  residence  house  by,  128 

qualification  for  office  of,  131 

installation  of,  130 

duties  of,  131 

income  of,  131 

assignment  of,  132 
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Canon — continued. 

residence  of,  131 

resignation  of,  134 

pension  of,  135 

honorary,  132 

minor,  133 
Canonical  obedience, 

dissent  does  not  relieve  priest  from,  20 

oath  of,  457,  458 
Canonry.    See  also  Suspended  Canonry. 

profits  of,  during  vacancy,  122 

endowments  of,  126 

removal  of  suspension  from,  125 

establishment  of  additional,  125 

conversion    of   non-residential   prebend 
into,  125 

patronage  of,  125,  130 

presentation  by  King  to  vacant,  130 
Canons, 

not  binding  on  laity,  25 

royal  assent  necessary  to,  26 
Canterbury,  Archbishop  of.    See  Archbishop 
of  Canterbury. 

province  of,  95 

dioceses  in,  96 
Catechism,  111 
Cathedral,  366,  367 

origin  of,  366 

distinguished  from  collegiate  church,  366 

exempt   from   archidiaconal   authority, 
366 

visitation  of,  by  bishop,  110 

alterations  in,  no  faculty  required  for,  367 

as  parish  church  of  diocese,  367 

in  new  dioceses,  367 

services  in,  546,  549 

offences  under  Public  Worship  Regula- 
tion Act,  1874,  in,  67,  70 
Cathedral  preferment.    See  Preferment. 
Cathedraticum,  367 
Caveat  to  marriage  licence,  601 
Celebrant,  position  of,  at  Holy  Communion, 

577 

Cemetery,  383,  646 
Ceremony, 

meaning  of,  551 

what  acts  are  illegal  as,  579 
Certificate, 

of  good  behaviour,  63,  542 
conviction,  73 
superintending  registrar  for  marriage, 

602 

banns,  604 
death,  644 

bishop  as  to  pluralities,  492 
Chalice,  405 

mixed,  577 
Chancel,  373 

duty  of  repairing,  190,  374 

incumbent's  rights  in,  373,  374 

use  of,  374 

seats  in,  right  to,  389 
Chancel  screen  and  gates,  406 
Chancellor,  170 — 173.     And  see  Faculty. 

qualifications  for  office  of,  170 

letters  patent  of  appointment,  170,  171, 
430 

oaths,  &c.,  by,  170 


Chancellor — continued. 

jurisdiction  of,  170,  171,  430 

as  judge  under  Clergy  Discipline  Act, 

1892.. .76 
matters    for    consideration    of,    as    to 

faculties,  432 

how  far  bound  by  previous  decisions,  434 
powers  of,  as  to  induction,  469 
grant  of  marriage  licences  by,  597 
fees  of,  172,  435 

citation  of,  by  Court  of  Arches,  171 
table  of  fees  in  new  parishes  fixed  by,  171 
Chancellor,  Lord, 

powers  as  to  fees  of  ecclesiastical  officers, 

172 
to  reduce  gifts  of  land  for  glebe, 

244 

sale  of  advowson  by,  443 
presentation    by,  in    place    of    lunatic 

patron,  449 
Chapel,  379—383 

definition  of,  379 
private,  379,  382 

administration  of  Holy  Communion 

in,  579 
free,  380 
proprietary,  380 
of  ease,  381 
district,  349,  382 
parish,  368 
military,  383 
in  burial  ground,  383,  646,  648 

may  serve  for  more  than  one  parish, 

423 

repair  of,  424 
conveyance  of,  648 
in  cemetery,  383 
school,  383 

in  public  or  charitable  institutions,  383 
offertories  in,  383 

disposal  of,  580 
publication  of  banns  in,  591 
licensed  for  marriages,  &c.,  606 

list  of,  to  be  made,  608 
building    of,    under    Church    Building 

Acts,  346 

assignment  of  district  to,  349,  353 
right  of  incumbent  as  to,  382,  383 
transfer  of  freehold  of,  to  Ecclesiastical 

Commissioners,  397 
ornaments  of  bishop's,  367 
Chapel  of  ease,  381 

assignment  of  district  to,  349,  381 
may  be  made  separate  parish,  353 
parish  church  may  become,  381,  504 
right  of  incumbent  to  nominate  minister 

in,  154 
Chaplains.    See  also  Chapel. 

administration  of  Holy  Communion  by, 

579 

army,  383 
cemetery,  383 
Chapters.      See    also    Dean    and    Chapter, 

Canon. 

election  of  bishops  by,  99 
deans  of,  117 

members  of,  styled  canons,  124 
numbers  of,  124 
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Chapters — continued. 

patronage  of,  restricted,  126 

profits  of  suspended  canonries  in,  127 
Charge, 

on  benefice,  232,  255 

to  clergy,  by  bishop,  91 
Charities,       apportionment      of,      between 

parishes,  354 
Chasuble,  404 

Choir,  control  of  incumbent  over,  561 
Chorepiscopi,  105 
Chosen  sentences,  406 
Christening.     See  Baptism. 
Church.     See  also  Parish  Church,  Faculty, 
Seats,  Fabric  of  the  Church,  &c. 

meaning  of  word,  1 

colonial,  106 

right  of  access  to,  186,  188 

footpaths  to,  421 

gift  of  land  for  site  of,  250—252 

freehold  of,  under 

Church  Building  Acts,  356 
New  Parishes  Acts,  358 

assignment  of  district  to,  353 

ordinary's  jurisdiction  over,  429 

in  which  marriages  may  be  solemnised, 
605 

part  of,  to  be  used  for  marriage  service, 
613 

burial  in,  619,  622 

prohibition  of,  623,  644 

necessary  ornaments,  &c.,  for,  399,  404 

duty  of  churchwardens  as  to  keeping 
order  in,  186,  190 

creating  a  disturbance  in,  564 

removal  of  disturber  from,  565 

injury  to  fabric  of,  655 
by  riot,  174,  375 

not  assessable  to  rates,  378 

enlargement  of,  borrowing  for,  378 
Church  Assembly.     See  National  Assembly 

of  the  Church  of  England. 
Church  Building  Acts,  343 
Church  Building  Commissioners,  powers  trans- 
ferred to  Ecclesiastical  Commissioners,  345 
Church  Discipline  Act,  1840... 50,  54 — 65 

bishop  not  subject  to,  50 

procedure,  54 

cases  sent  to  Court  of  Arches,  59 

reference  to  archdeacon,  60 

time  for  commencement  of  suit,  61 

citation,  61 

inhibition,  62 

duty  of  judge  to  pronounce  sentence, 
62 

punishments,  62 

certificate  of  good  behaviour,  63 

costs,  64 

appeal,  64 

limitation  as  to  proceedings,  71 
Church  Estates  Commissioners,  83 
Church  Inquiry  Commission,  82 
Church  of  England, 

establishment  of,  2 

test  of  membership  of,  7 

duties  of  members  of,  563 
Church  of  England  Assembly  (Powers)  Act, 
1919... 22,  28— 34 


Church  of  Ireland.  7 
Church  of  Wales,  7 
Church  rates,  437—439 
origin  of,  437 

compulsory,  abolition  of,  437 
still  legal  in  certain  cases,  438 
powers  of  vestries  as  to,  438 
private  Acts  as  to,  439 
payable    in    spite    of   non-residence    of 

rector,  489 
Churching  of  women,  accustomed  offering  at, 

332 
Churchwardens,  173 — 195 

how  far  a  corporation,  174 
persons  disqualified  from  becoming,  175 
not  compellable  to  serve  as,  176 
compellable  to  serve  as,  177 
qualification  for  office  of,  177 
number  of,  177 
mode  of  choosing,  178 
election  of,  35,  179 

under   Church   Building   and   New 

Parishes  Acts,  181 
in  other  cases,  182 
declaration  by,  182 
when  office  starts,  183 
swearing  in,  141,  183,  184 
proof  of  office,  184 
actions  by,  175 

between,  185 
power  over  goods  of  the  church,  175 

to  bind  parishioners,  175 
remedies  by,  192 

against,  192 

former,  192 

criminal  proceedings  against,  193 
duties  of,  174,  185—191,  565 
presentments  by,  140,  185 
representation    by,    under    Public 
Worship  Regulation  Act,  1874.67 
fees  at  visitations  payable  by,  173, 

184 

as  to  licences  of  curates,  186 
to  keep  order  in  church,  186 
not  to  interfere  in  ordering  of  service, 

187 

collection  of  offertory,  188 
custody  of  offertory,  188,  580 
as  guardians  of  church,  188 
as  to  repairs  and  renewals,  189,  428 
faculty    must    be    obtained 

for,  190,  428 

to  enforce  repair  of  chancel,  190 
distribution  of  seats,  190,  385 
as  to  belfry,  bells,  &c.,  190,  191 
as  to  churchyard,  191,  414 
as  sequestrators,  191 
accounts  of,  35,  193 
right  of  access  to  church,  188 
may  borrow  for  enlarging  or  repairing 

church,  378 
may  sue  for  damage  by  riot  to  fabric  of 

church,  174,  375 
lands  in   hands   of,   not   exempt  from 

tithes,  290 

fees  to,  for  burial,  638,  647 
copy  of  licence  for  non-residence  to  be 
sent  to,  482 
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Church  way,  421 

Churchyard,    410 — 425.      See    also    Burial, 
Burial  Ground,  Consecrated  Ground, 
Disused  Burial  Ground, 
origin  of,  410 
gifts  of  land  for,  411,  412 
enlargement  of,  424 
additional,  411,  422 
purchase  of,  422 
freehold  of,  423 
restrictions  as  to  new,  645 
consecration  of,  411,  417 

fees  for,  411 
freehold  of,  412,  505 
trees  in,  413 

boundaries  of,  triable  at  common  law, 
416 

alterations  of,  424 
repair  of  fences,  &c.,  to,  415 
footpaths  in,  191,  421 
stopping  up,  424 
erection  of  buildings  on,  417 
encroachments  on,  416 
removing  soil  from,  416 
duties  of  churchwardens  as  to,  191,  414 
rights  of  parishioners  in,  414 

general  only,  622,  629 
in  case  of  union  of  bene- 
fices, 503,  508 

right  of  incumbent  in,  415,  629 
jurisdiction  of  ordinary  as  to,  429 
closing  of,  645 
maintenance  of  disused,  425 
rateability  of,  425 
brawling  in,  638 
faculty  for  burial  in,  628,  630 
Citation, 

under  Church  Discipline  Act,  1840... 61 
before  monition  for  non-residence,  486 
Civil  court  ancillary  to  ecclesiastical  court 

in  faculty  cases,  428 
Clergy.     See  also  Clergyman,  Ecclesiastical 

Persons. 

a  distinct  order  in  the  State,  22 
House  of,  in  Convocation,  24 

National  Assembly,  28 
privileges  of,  89- — 92 
cannot  sit  in  Parliament,  92 
Clergy  Discipline  Act,  1892... 50,  71 — 79 
bishop  not  subject  to,  50 
offences,  72 

limitation  as  to  proceedings,  75 
procedure,  75 — 79 
appeal,  77 
punishment,  77 
rules,  79 

Clergyman.       And   see    Clergy,  Incumbent, 
Rector,     Vicar,     Perpetual     Curate, 
Stipendiary  Curate,  &c. 
definition  of  word  in  Clergy  Discipline 

Act,  1892...  72 

may  be  appointed  parish  clerk,  197 
purchase  of  advowson  by,  467 
performance  of  church  services  by,  546 
on  Sunday,  546 

what  services  necessary,  546 — 550 
penalty  for  non-,  550 
announcements  during,  551 


Clergyman — conti  nucd. 

performance    of  church    services   by — 

continued. 

relaxation  from,  553 
on  week-days,  553 
refusal  of,  540,  554 
at  not  more  than  two  benefices  in 

one  day,  555 

discretion  as  to  manner  of,  560 
protection  during,  565,  654 
baptism,  566—573 
Holy  Communion,  574 — 581 
marriage,  582 — 617 
burial,  618—649 
public  preaching  by,  555 

licence  for,  556 
officiating  in  public,  leave  necessary  for,. 

556 
punishment  for  heretical  preaching,  51, 

557 

retractation  before,  560 
behaviour  of,  matter  of  fair  comment,  92" 
sermon  not  privileged,  91 

preaching  of ,  without  service,  550- 

enforceable  twice  on  Sunday,  555 

must  not  administer  Holy  Communion. 

privately,  579 
save  to  the  sick,  579 
duties  of,  as  to  marriage  by  banns,  583 
solemnisation  in  place  where  banns- 
published,  592 
notice  to,  prior  to  banns,  592 

danger  of  dispensing  with,  593 
danger  of  marrying 
ward  of  court,  595 
minors,  596 

duties  of,  as  to  marriage 
by  licence,  597 
after  certificate,  603 
punishment  for  irregular  celebration  of 

marriages,  605 
alone  allowed  to  solemnise  marriage  in 

church,  609 
falsely  pretending  to  be,  for  solemnising 

marriage,  610 
action  against,  for  refusal  to  solemnise 

marriage,  610 
marriage  of  divorcee  by,  611 

deceased  wife's  sister  by,  61 1 
by,  after  civil  ceremony,  611 
must     be     according     to 

rubric,  612 
duties  of,  as  to  burial,  636 

notice  to,  in  cases  not  according  to 

rites  of  Church,  636 
services  that  may  be  used,  637 
relief  of,  from  penalties  in  connec- 
tion with,  638 
must  receive  death  certificate  prior 

to,  644 
rights  as  to  consecrated  burial  grounds, 

647 

brawling  by,  564,  653 
arresting  or  obstructing,  91,  565,  654 
farming  by,  93 
illegal  trading  by,  92 
Clerical  Disabilities  Act,  1870... 20,  92 
Clerical  Subscription  Act,  1865...  11 
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Clerk.     See  Pari.-h  Clerk. 

Clock,  church,  406 

Closed  burial  ground.     See  Disused  Burial 

Ground. 

Coadjutor,  106,  113,  114 
Coffins.    See  also  Burial, 
ancient  use  of,  618 
present  law  as  to,  624 
iron,  624,  627,  629 
Collation, 

to  canonries,  130 

benefices,  notice  before,  457 
ceremony  of,  458 
definition  of,  442,  459 
by  lapse,  471-^75 
Collative  advowson,  442 
Collection  of  alms  and  offertory,  188,  579,  580 
College, 

may  lend  money  for  residence  houses,  259 
heads  of,  may  hold  certain  benefices,  494 

residence  by,  479 
services  held  in,  548 
Collegiate  churches, ,366,  367 

distinguished  from  cathedrals,  366 
offences  under  Public  Worship  Regula- 
tion Act,  1874,  in,  67 
Colonial  bishops,  106 
Colonial  churches,  106 
Colonial  clergy, 

ordination  of,  14 
officiating  in  England,  15,  557 
Colonial  marriages,  585 

banns  and  certificates,  585 
Colours,  regimental,  in  churches,  406 
Commendam,  82,  83 
Commissary,  50,  172,  469 
Commission, 

under  Church  Discipline  Act,  54 

as  to  purchase    or    exchange    of    glebe 

lands,  &c.,  247 
borrowing    money    for    residence 

houses,  buildings,  &c.,  261 
non -performance  of  duties,  159, 1 69 
union  of  benefices,  500 
incumbent's  resignation,  535 
Committee  of  lunatic  cannot  present,  449 
Common  Fund.     See  Ecclesiastical  Commis- 
sion. 
Common   prayer.      See   Book    of    Common 

Prayer. 

Commons,  tithe  rent-charge  on,  302 
Communicants,  number  of  necessary,  574 
Communion.     See  Holy  Communion. 
Communion  table,  399,  577.     And  see  Holy 

Communion. 

distinguished  from  altar,  400 
second,  401 

articles  connected  with,  402 
candles  on,  403 
vases  on,  403 
cross  on,  403 
curtain  behind,  404 
Commutation.    See  Tithe  Rent-charge,  First 

Fruits  and  Tenths. 
Companies, 

representation  of,  at  vestry,  40,  41 

grant  of  lands  by,  240,  246,  249 

power  to  make  loans  for  residences,  259 


Composition 

as  to  visitatorial  powers,  123 
for  first  fruits  and  tenths,  336 
real,  297,  298 
Confessional  box,  408 
Confirmation, 

of  bishop,  102 
by  bishop,  111 

duties  of  incumbent  as  to,  111 
name  may  be  changed  at,  567 
Conge  d'elire,  101,  118 
Consanguinity, 

a  bar  to  marriage,  586 
illegitimate,  587 
Consecrated  ground, 

erection  of  buildings  iipon,  417 
use  of,  for  secular  purposes,  419 
Consecration, 

of  bishops,  102 
form  of,  102 
place  of,  103 
avoids  benefice,  103 
of  parish  churches,  369 

endowment  necessary  before,  369 
form  of,  369 
effect  of,  369,  417 
of  churchyards,  411,  417,  423 

effect  of,  417 

of  burial  grounds,  423,  646,  648 
Consistory  court.      See  Ecclesiastical 

Courts. 

Consolidated  chapelry,  346 
building  of  chapel,  346 
patronage,  346 
pew  rents,  346 
marriages  in,  346 
apportionment      of     glebe,      &c.,     in, 

348 

fees  in,  346,  347 
Constitution  of  Convocations,  24 

National  Assembly,  28 
Contracts   of   clergy  not   avoided  by  illegal 

trading,  93 

Contumacy,  64,  69,  541 
Conviction,  certificate  of,  73 
Convocations,  the,  22 — 27 
history  of,  23 
one  for  each  province,  23 
constitution  of,  24 

Upper     and     Lower     Houses     of, 

24 

amendment  of,  30 
limited  powers  of,  26 

in  making  canons,  26 
as  to  discipline,  49 
laws  of,  do  not  bind  laity,  25 
cannot  assemble  without  King's  writ,  23, 

24,  26 

decline  and  revival  of,  26 
nature  of  business  referred  to,  27 
powers   of,    not    affected    by   National 

Assembly,  30 

Coparceners,  presentation  by,  446 
Cope,  404 
Corn  rent,  296,  315 
Costs, 

under    Church    Discipline    Act,     1840 
...64 
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Costs — continued. 

security    for,    under    Clergy    Discipline 

Act,  1892... 76 
in  faculty  applications,  435 
of  monition  for  non -residence,  487 
Councillors,  clergy  eligible  as,  in  certain  cases, 

92 

Councils  of  the  Church,  22-^8 
County  councils,  clergy  eligible  on,  92 
Courts.     See  Ecclesiastical  Courts. 
Credence  table,  402 
Cremation,  619,  648 

incumbent  not  compellable  to  perform 

service  after,  633 

Criminal     proceedings.       See     also     Clergy 
Discipline  Act,  1892,  Brawling,  Eccle- 
siastical Courts,  Churchwardens, 
nature  of,  in  ecclesiastical  courts,  49 
Cross,  403 
Crown.    And  see  King. 

right  of,  to  appoint  to  benefice  avoided 

by  consecration  of  bishop,  103 
patronage  of  benefices  in  vacant  sees,  105 

new  canonries,  125 
appointment  of  bishops  by,  99,  114 

deans  by,  118 

where  right  of  presentation  is  in,  444 
Crown  lands,  grant  of,  to  ecclesiastical  cor- 
poration, 240,  249 
Crucifix,  408 

bowing  to,  578 

Curate.    See  also  Stipendiary  Curate, 
meaning  of  term,  156 
clergyman  parish  clerk  may  act  as,  197 
Cure  of  souls  given  by  institution,  460 
Curtains,  404 


D. 


Daily  service,  553.    And  fee  Public  Worship. 
Deacon, 

meaning  of  word,  8 

ordination  of,  8 

qualification  for  office  of,  8 
Dead.     See  also  Burial,  &c. 

methods  of  disposing  of,  618 

burning,  618 

cremation  of,  619,  648 

Dean,  116 — 119.    See  also  Deanery,  Dean  and 
Chapter. 

of  province,  116 
peculiar,  116 
chapter,  117 

qualifications  for  office  of,  118 

election  or  appointment  of,  118 

style  of,  118 

installation,  118 

rank  and  dignity  of,  119 

residence  of,  119,  479 

preaching  by,  118 

need  not  be  canon  also,  119 

patronage  of,  126 

benefices   that   may  be   held    by,    119, 
494 

must  act  with  chapter,  120 

resignation  of,  134,  529 

pension  of,  135 


Dean — continued. 

bishop  may  act  as,  118 
honorary,  116 
rural,  144 

Dean  of  Arches,  171 
jurisdiction  of,  172 

under  Church  Discipline  Act,  1840. . . 

59 
Dean    and    chapter,    120 — 129.       See    also 

Canon,  Chapter.  Dean, 
election  of  bishop  by,  99 
definition,  120 
headship,  120 
jurisdiction,  120 
power  as  to  bye -laws,  120 
dean  must  act  with  chapter,  121 
powers  as  to  statutes,  121,  128 
visitation  of,  122 
patronage  restricted,  127 
transfer   of   property   to    Ecclesiastical 

Commissioners,  85,  129 
improved  value  of  lands  to  be  paid  to 

Ecclesiastical  Commissioners,  223 
induction  by,  to  canonries,  130 
appointment  of  minor  canons  by,  134 
as  guardians  of  spiritualities,  98,  124 
Deanery, 

origin  of,  116 
endowments  of,  126 
suspended,  85 

Death  certificate,  necessity  for,  644 
Deceased  wife's  sister,  marriage  with,  575, 

588,  611 
Declaration, 

by  Ecclesiastical  Commissioners,  83 

churchwardens,  182 
of  assent  before  ordination,  11 
by  lecturer,  154 
before  institution,  457 
to  be  read  after  induction,  470 
against  simony,  462 

before  institution,  457 
knowingly  making  a  false,  463 
De  contumace  capiendo,  writ  of,  64,  69,  78 
Decorations.     See  Ornaments  of  the  Church. 
Deeds  of  exchange,  495,  496 
Defacing  monuments.     See  Monuments. 
Degradation,  539 — 544 

under  Church  Discipline  Act,  1840... 63 
in  what  cases,  543 
mode  of,  543 
Degrees  may  be  granted  by  Archbishop  of 

Canterbury,  97 
Delegates,  Court  of,  79 

powers  transferred  to  Privy  Council,  65, 

80 
Deposition,  539 — 544 

under  Clergy  Discipline  Act,  1892... 78 
of  bishop,  115 
Deprivation, 

of  bishop,  112,  115 
clergyman,  539 — 544 
under  Church  Discipline  Act,  1840 

...63 
Clergy  Discipline  Act,  1892... 

77 " 

may  be  without  sentence,  539 
ipso  facto,  for  what  offences,  540 
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Deprivation — continued . 

of  clergyman — continued. 

hearing  necessary  before,  541 
sentence  of,  by  whom  pronounced, 

542 
of  parish  clerk,  199 

sexton,  202 

Deputy  parish  clerk,  200 
Dilapidations,  266—286 
episcopal,  285 
growing  crops,  266 
apportionment  of  rent,  266 
miscultivation  of  lands,  267 
of  buildings,  269 
defined,  269 
similarity  to  waste,  270 
principles  on  which  calculated,  270 
application  of  monies  paid  for,  273. 
under  Gilbert  Act,  273 
under   Ecclesiastical    Dilapidations 

Act,  1871... 274 
buildings  included,  274 
appointment  of  surveyors,  274 
inspection  of  buildings,  275 
report  of  surveyor,  275 
objections  to,  275 
borrowings  from  Queen  Anne's 

Bounty,  275,  279,  285 
certificate  of  execution  of  work, 

277 
in  vacant  benefices,  277 

benefices    becoming    vacant 

during  repairs,  280 
cases  of  exchange,  278,  496 
payment  of  monies  for,  279 
time  for  payment  and  execu- 
tion of  work,  279 
,  final  certificate,  280 
money   recoverable   on   report 

cnly,  281 
insurance,  281 

destruction  of  uninsured  build- 
ings, 282 
provisions    not    to    apply    to 

leased  buildings,  282 
recovery  of  money  on  death  of 

incumbent,  282 
money     due     withheld     from 

pension,  284,  537 
after  exchange,  278,  496 
in  case  of  sale  of  glebe,  235 

curate  residing,  163 
liability  of  sequestrator  for,  515 

during  sequestration,  516 
sequestration  for  payment  of,  276,  525 
punishment  for,  585 
Diocesan  conference,  30 — 32 
Dioceses,  list  of,  96 

cathedrals  in  new,  367 
archdeaconries  in  new,  137 
deaneries  in  new,  118 
Discharge  of  land  from  tithes.     See  Tithe, 

Tithe  Rent-charge. 

Discipline  of  ecclesiastical  body,  49 — 81. 
And  see  Church  Discipline  Act,  1840, 
Clergy  Discipline  Act,  1892,  Public  Wor- 
ship Regulation  Act,  1874,  Bishop,  Clergy- 
man, Incumbent,  &c.  .' 


Dispensations    may    be    granted    by    Arch- 
bishop of  Canterbury,  97 
Dissenters  as  churchwardens,  176 
Districts,  343—365.    See  also  Parish,  Extra- 
parochial  District, 
creation. of,  348 
boundaries  of  new,  349 
assignment  of,  to  church  or  chapel,  349, 

353,  381 

annexation  of  tithe,  glebe,  &c.,  to,  353 
limited  assignment  of,  to  new  churches, 

355 

new,  under  New  Parishes  Acts,  357 
licence  of  minister  in,  358 
freehold  of  site  of  church,  358 
becomes  new  parish,  361 
dissolution  of,  364 
District  chapelry,  349,  382 

may  be  made  separate  parish,  351,  382 
subdivision  of,  352 
marriages  in,  351 
fees  in,  350 
District  parish,  349 
Disturbance,  creating,  in  church,  564 

of  seat,  389 

Disunion  of  benefices,  511 
Disused  burial  ground,  644.     See  also  Open 

Spaces. 

erection  of  buildings  upon,  417 
maintenance  of,  425 
Divine  service.    See  Public  Worship,  Services 

of  the  Church. 
Divorce  jurisdiction,  583 
Divorced  persons,  marriage  of,  585,  611 
Doctrine, 

offences  as  to,  50 

legal  tests  of,  50,  51 

contained  in  Articles  and  Prayer  Book, 

51 

of  Holy  Communion,  52 
of  baptism,  53 
what  constitutes  heretical,  in  sermons, 

51,  558 

Donatives,  442 
Dossal,  404 

Duplex  querela,  455,  457 
Dwelling-house,  burial  near,  645 


E. 


Easter  offerings,  333.    See  Offerings. 
Eastward  position,  577,  578 
Ecclesiastical  charities,  35 
Ecclesiastical  Commission,  82 — 88 

constitution,  83 

revenues,  85 

authorised  payments,  86 

grants,  86 

report  of,  88 
Ecclesiastical  Commissioners,  83 — 88 

declaration  by,  83 

procedure  of,  84 

schemes  by,  84,  500 

transfer  of  endowments  of  bishoprics  to, 

108 

property  of  deans  and  chap- 
ters to,  85,  129 
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Ecclesiastical  Commissioners — continued. 

acceptance  of  grants  of  land,  &c.,  by, 

249,  251 
transfer  of  freehold  of  chapel  to,  397 

powers  of    Church   Building 

Commissioners,  345 
Ecclesiastical  Committee  of  both  Houses  of 

Parliament,  33 

constitution,  power,  and  duties,  33 
measures  to  be  submitted  to,  33 

reported  to    Parliament 

by,  34 
Ecclesiastical  corporation.     See  also  Lands  of    i 

Ecclesiastical  Corporations, 
what  is,  206 

rights  of,  in  lands,  &c.,  206 
Ecclesiastical  councils,  22 — 48 
Ecclesiastical  courts.    See  also  Appeal,  Chan- 
cellor, Faculty, 
distinction  between  civil  and  criminal 

procedure,  49 
jurisdiction  of,  64,  89 
over  bishops,  50,  79,  115 
as  to  marriage,  583 

burial  fees,  640 
Archdeacon's  court,  142 
officers  of,  170—173 

fees  of,  172 

suits  between  churchwardens  in,  185 
criminal    proceedings    against    church- 
wardens in,  193 

decisions  of,  in  faculty  cases,  434 
sentence  in,  62,  542 

Ecclesiastical  Dilapidations  Act,  1871... 274 
Ecclesiastical    districts.      See    also    Parish, 

District,  &c. 

division  of  country  into,  95 
Ecclesiastical  duties,  meaning  of,  495 
Ecclesiastical  leases,  224.    See  also  Lands  of 

Ecclesiastical  Corporations. 
Ecclesiastical  persons, 

a  distinct  order  of  the  State,  8 
powers,  privileges,  and  restrictions  of, 

89—204 

origin  of  jurisdiction  of,  89 
exemption  from  serving  in  certain  offices, 

91 

as  tftmsi-tenants  for  life,  207 
Ecclesiastical  purposes,  meaning  of,  360 
Ecclesiastical  Revenues  Commission,  82 
Election  of  archbishop,  96,  99 
bishop,  99 
dean,  118 
House    of     Laity    in    National 

Assembly,  32 

proctors  for  Convocation,  24 
churchwardens,  35,  179,  181 
lecturer,  153 

Elevation  of  the  Sacrament,  578 
Ember  weeks,  ordination  in,  16 
"  Enabling  Act,"  22,  28—34 
Encroachment  on  churchyards,  416 
Endowment  of  deanery  and  canonry,  126 
archdeaconry,  124,  142 
parish  church,  369 
new  parishes,  250,  251 

Episcopal  Church  of  Scotland,  ordination  in, 
15 


Episcopal  estates,  85 

dilapidations,  285 
Establishment,  Church,  2 
Eucharist.    See  Holy  Communion. 
Evidence  in  faculty  cases,  430 
Examination  of  candidate  for  holy  orders,  1 1 

presentee,  452 
Examiner  of   judicial   committee   of   Privy 

Council,  80 
Exchange  of  benefices,  495 — 497 

licence  to  treat  of,  495 

resignation  for  purpose  of,  495 

requisites  for  valid,  496 

when  illegal,  496 

simoniacal,  464,  496 

dilapidations  after,  278,  496 
Exchange  of  glebe  lands,  237.    See  also  Glebe 

Lands, 
residence  houses,  128,  240.    See 

ako  Residence  House. 
Excommunicate,  burial  of,  634 
Excommunication,  63 
Exhumation,  630 
Extra-parochial  districts, 

origin  of,  345 

annexation  of,  to  parish.  513 

constitution  of  parish  from,  513 

publication  of  banns  in,  592 

celebration  of  marriage  in,  606 

registration  of  baptisms,  &c.,  in,  571 


F. 


Fabric   of  the   church.     And  see  Faculty, 

Parish  Church. 

unlawful  alteration  in  or  addition  to,  66 
archdeacon's  power  over,  139 
duties  of  churchwardens  as  to,  188 — 190, 

378 

consists  of  four  parts,  373 
necessity  for  faculty  for  altering,  &c.,  426 
injuries  to,  655 

by  riot,  174,  375 
Fabric    fund,   Ecclesiastical   Commissioners 

may  contribute  to,  128 
Faculty,  426—436 

necessity  for,  189,  190,  377,  409,  426 

in  cathedrals,  367 
varieties  of,  430 
for  buildings  on 

consecrated  ground,  417 
disused  burial  grounds,  417 
removal  of  glebe  house,  245,  431 
burial  in  a 
church,  622 
churchyard,  628,  630 

of  non-parishioner,  630 
exhumation,  630 
pews,  386 

surrender  of,  396 
appropriation    of    seats    in    united 

benefices,  506 
fabric  of  church,  426 
decoration,  427 
repairs,  428 
views  of  vestry,  35,  377,  433 
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Faculty — continued. 

wishes  of  parishioners,  432 
consents  necessary,  430 
jurisdiction  of  ordinary,  426 
civil  courts  will  assist,  427 
limitations  as  to  churches,  429 

churchyards,  429 
delegation      of,      to       chancellor, 

430 

obligation    of   incumbent   and   church- 
wardens as  to,  428 
to  whom  granted,  175,  434 
evidence  in  cases  of,  430 
who  may  apply  and  oppose,  431 
hearing  of  cases  of,  432 
matters  to  be  considered  by  chancellor, 

432 

fees  for,  431,  435 
costs,  435 
appeal  as  to,  436 
irrevocable  save  for  fraud,  434 
not  necessary  for  obeying  monition  under 
Public  Worship  Regulation  Act,  1874 
...70 

Fair  comment  on  acts  of  clergyman,  92 
False    declaration,    knowingly  making,   75, 

463 
Farm  leases,  225 — 229 

restrictions  and  covenants  as  to,  226 
term  of,  226,  227 
requirements  as  to,  228 
Farming, 

clergy  restrained  from,  93 
of  glebe  permitted,  94 
Fees, 

ordination,  17 

exhibition  of  letters  of  orders,  110 

visitation,  109,  140,  173,  184 

procuration,  109,  140 

revocation  of  curates'  licences,  169 

parish  clerk,  201 

Public  Worship  Regulation  Act,  1874... 

71 

marriage  licence,  173,  597 
ecclesiastical  judges  and  officers,  172 

returns  as  to,  173 
sexton,  204 

consolidated  chapelries,  347,  348 
district  chapelries,  350 
new  districts,  359 
consecration  of  churchyard,  411 
faculties,  431,  435 
institution,  458 
licences  for  non-residence,  482 
deposit  of  resignation  bonds,  535 
baptism,  569 
searching    registers    of    baptisms    and 

marriages,  572,  615 
marriage,  616 

burial,  629,  637,  638,  641,  647 
burial  grounds,  647 
table  of,  in  new  parishes,  171 
Felo  de  se,  burial  of  persons  found,  635 
Felony,  clergyman  convicted  of,  ipso  facto 

deprived,  540 
Fences,  duty  of  incumbent  to  repair,  268 

to  churchyard,  415 
Figures  of  saints,  &c.,  408 


Fines,  233.    See  Lands  of  Ecclesiastical  Cor- 
porations. 
First  Fruits  and  Tenths,  334—342.    And  see 

Queen  Anne's  Bounty, 
history  of,  334 

in  what  cases  and  when  payable,  335,  336 
in  case  of  bishops,  336 

commutation,  339 
other  clergy,  336 
apportionment  of,  114 
composition  for,  336 
procedure  as  to,  337 
notice  of  arrears,  337 
recovery  of,  336 

release  from,  by  Ecclesiastical  Commis- 
sioners, 338 
application  of,  339 

Fixtures,  269.    See  aho  Dilapidations. 
Flowers  on  Communion  table,  403 
Font,  404,  566 
Footpaths  in  churchyard,  191,  421 

stopping  up,  424 
church  way,  421 
Forbidding  banns,  595 
Foreign  marriages,  584 
Foreigners, 

ordination  of,  14 
presentation  of,  452 
Free  chapel,  380 
Free  pardon,  effect  of  Clergy  Discipline  Act, 

1892... 72,  78 
Funeral.    See  Burial. 

Furniture    of   church.      See    Ornaments    of 
church. 


Gallery,  377,  406 
Gates,  chancel,  406 
Gilbert  Act,  1776... 255,  273 
Girdle,  404 

Glebe  lands.     See  also  Dilapidations,  Resi- 
dence House, 
incumbent  may  farm,  94 
sale  of,  235 

mortgage      attaches    to    purchase 

money,  235 
provisions  as  to,  236 
exchange  of,  237—242 

present  law  as  to,  237 

powers  of  Ministry  of  Agriculture 

as  to,  239 

copyholds  become  freeholds,  238 
timber  sold  for  equality  in,  239 
tithes  in  case  of,  238 
acquisition  of,  242—254 

from  impropriators,  242 

through  Queen  Anne's  Bounty,  243 

limits  as  to,  243 

in  case  of  peculiars,  246 

by  purchase,  245 

requisites  as  to,  246 
commission,  247 
by  bishop,  249 

annexation  by  incumbent,  250 
no  action  for  miscultivation  of,  267 
non-repair  of  hedges  of,  268 
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Glebe  lands — continued. 

merger  of  tithe  rent-charge  in,  311 

apportionment      of,      in      consolidated 
chapelries,  348 

annexation  of,  to  district  church,  353 
Glebe  house,  removal  of  old,  245 

faculty  for,  431,  435 
Godfather  and  godmother,  567 
Good  behaviour,  certificate  of,  63,  542 
Goods  of  the  church.    See  Ornaments  of  the 

church. 
Governors  of  Queen  Anne's  Bounty.     See 

Queen  Anne's  Bounty. 
Grave, 

property  in,  630 

faculties  for,  630 
Gravedigger.    See  Sexton. 
Graveyard.      See    also    Churchyard,    Burial 
Ground. 

meaning  of,  in  Burial  Act,  1880... 636 
Guardians  of  spiritualities,  96,  98,  123 


H. 


Heretical  preaching, 

what  constitutes,.  51,  558 

punishment  for,  557 

retractation  of,  560 
Hobhouse's  Act,  46 
Holy  Communion,  574 — 581 

true  doctrine,  52 

directions  in  rubric,  574 

number  of  communicants,  574 

times  for,  575 

notice,  576 

right  of  parishioners,  575 

table  for,  576 

bread,  576 

wine,  577 

position  of  celebrant,  577 

ablutions,  577 

ceremonial  acts,  578 

alms  at,  579 

private  administration,  579 
to  sick,  579 

repulsion  from,  54,  575 

action  for,  576 
Holy  days,  notice  by  clergyman   as  to,  552, 

OOo 

Holy  orders.    See  also  Ordination, 
examination  for,  11 
three  sorts  of,  8 

qualifications  as  to,  for  institution,  454 
relinquishment  of,  20,  92 
falsely  pretending  to  be  in,  20,  610 
Holy  table.     See  Communion  Table. 
Holy  water,  578 
Homage  by  bishop,  103 
Honorary  deans,  116 
canons,  132 

creation  of,  132 
number  of,  133 
office  of,  not  cathedral  prefer- 
ment, 133 
Hoods,  404 
Hop  grounds,  charges  on,  303 


House  of  Commons.     See  Parliament. 
House  of  Lords.     See  also  Parliament. 

bishops  in,  104 

House  of  residence.     See  Residence  House. 
Houses  of  Convocation,  24 
Houses  of  National  Assembly,  28 

election  of  House  of  Laity,  32 
Houseling  cloth,  406 


I. 


Idonea  persona,  453 
Illegal  trading.     See  Trading. 
Images,  408 

Immoral   act,   meaning   of,   in   Clergy   Dis- 
cipline Act,  1892...  74 
Impropriation,  146 

Impropriator,  gift  of  glebe  land  by,  242 
Incense,  578 

Inclosure  Commissioners,  210 
Income  tax, 

on  tithe  rent-charge,  324 

Easter  offerings,  &c.,  333 
Incumbent,    145 — 150.      See   also   Benefice. 
Clergyman,  Dilapidations,  Pluralities, 
Rector,  Residence,  Residence  House, 
Vicar,  &c. 

definition  under  Public  Worship  Regu- 
lation Act,  1874...  66 
right  to  nominate  clergyman  to  chapel 

of  ease,  154 

choose  one  churchwarden,  177 
as  to  offertory,  188 
to  nominate  parish  clerk,  197 
control  choir  and  singing,  561 
work  mines,  209 
cut  timber,  209,  413 
as  to  chapels,  382,  383 

churchyard,  415,  423 
burial  grounds,  647 
right     to      select     place      for      burial  r 

629 
right     to     refuse     burial     in     church, 

623 
as  to  monuments  in  churches,  408 

churchyards,  4201 
right  to  preside  at 
vestry,  38 

parochial  church  meeting,  31 
rights  between  successive,  266,  267 
conveyance  of  lands  leased  to,  87 
annexation  of  glebe  lands  to  another 

church  by,  250 
freehold  of  church  in,  356,  358,  375,  376, 

505 

new  churchyard  in,  423 
regulations    as    to    loans    from    Queen 

Anne's  Bounty  to,  264 
assessable  to  rates  on  churchyard,  425 
objection  by,  to  licence  of 
lecturer,  152,  153 

minister  of  proprietary  chapel,  155 
notice  by,  to  stipendiary  curate,  166 
presentment  of,  by  churchwardens,  185- 
inhibition  of, 

for  neglect  of  duties,  160 
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Incumbent — continued' 

inhibition  of — continued. 

commission  before,  159,  169 
during  sequestration,  518 
patronage  of,  during  sequestration,  518 
acceptance  of  other  benefice  by,  during 

sequestration,  519 
bankruptcy  of,  518,  519,  523 
resignation,  529 
deprivation  of,  causes  for,  540 
duties  as  regards  public  worship,  545 

confirmation,  111 
consent  to  other  clergymen  officiating, 

557 

services  by,  in  two  churches,  548 
compellable  to  bury,  624,  633 
not  after  cremation,  633 
warning  to,  before  burial,  633 
Induction, 

to  canonries,  130 
benefices,  467—471 
origin  of,  467 
definition,  468 
effect  of,  468 
avoidance  of   former    benefice   by, 

468 

by  whom  made,  469 
ceremony  of,  470 
triable  at  common  law,  468 
acts  to  be  done  after,  470 
Infants, 

rights  of  presentation  and  nomination  in, 

445 

gift  of  lands  by,  245,  249 
Inhibition, 

under  Church  Discipline  Act,  1840... 62 
Public  Worship  Regulation  Act, 

1874...  69 
form  of,  70 
deprivation  after,  54 
for  neglect  of  duties,  160 
during  sequestration,  518 
•sequestration  after,  528 
.of  bishop  during  visitation,  98 
by  bishop  from  performing  services  in 

diocese,  108 

of  archdeacon  during  visitation,  140 
Inscriptions.     See  Monuments. 
Inspection  for  dilapidations,  275 
Installation  of  bishops,  103 
deans,  118 
canons,  130 
Institution,  450 — 460 
definition  of,  457 
qualifications  for,  452 
declarations,  &c.,  prior  to,  457 
ceremony  of,  458 
place  of,  458 
effect  of,  459 
fees  for,  458 

appeal  from  refusal,  455 
a  second,  to  the  same  church,  459 
Insurance, 

under  National  Insurance  Act,  158 
of  residence  house, 
compulsory,  281 
where  money  loaned,  257 
sequestration  for  payment  of,  527 


Interment.     See  Burial. 

Investiture, 

same  as  institution,  457 
the  origin  of  induction,  468 

Ireland,  Church  of,  7 

Iron  coffins,  624 — 629 


J. 


Judge.    See  also  Chancellor,  Dean  of  Arches, 

Official, 
under  Public  Worship  Regulation  Act, 

1874...  65 
jurisdiction  of,  68 

Judicial  committee.    See  Privy  Council. 
Jurisdiction.    See  also  Ecclesiastical  Courts, 
of  ecclesiastical  persons,  origin  of,  89 

dean  and  chapter,  120 
in  faculty  cases,  406 

Jury,  clergyman  not  bound  to  serve  on,  91 
Justice  of  the  peace, 

clergyman  may  serve  as,  91 

effect  of  sequestration,  524 
power  to  remove     parish     clerk     from 

house,  200 

stop  up  footpaths  in  church- 
yards, 424 


K. 


Keys  of  church,  custody  of,  190 
belfry,  custody  of,  190 
King.     See  also  Crown,  Royal  Assent, 
supremacy  of,  5 
prerogative  of,  6 

writ  of,  to  summon  Convocation,  23,  26 
assent  of,  to  canons,  26 
in  council.    And  see  Privy  Council, 
appeal  to,  6,  65,  79 
schemes  of  Ecclesiastical  Commis- 
sioners to  be  laid  before,  84,  501 
guardian  of  temporalities  during  vacancy 

of  see,  104 
appointment  of  bishops  by,  99 

canons  by,  &c.,  130 
presentation  to  vacant  prebends,  130 
lapse  to,  473 


L. 


Laity, 

not  bound  by  canon  law,  25 
House  of,  28 
Land  tax, 

on  tithe  rent-charge,  325 
redemption  of,  at  union  of  benefices,  510 
Lands  of  ecclesiastical   corporations,  205 — • 
286.     See  al-so  Leases,  Glebe  Lands, 
Residence  House,  &c. 
improvement  of,  210 
purchase  and  alienation  of,  229 — 237 
prohibition  from 

purchase  generally,  229 
alienation  generally,  231 
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Lands      of      ecclesiastical      corporations — 
continued. 

purchase  and  alienation  of — continued. 
protection  against  alienation,  232 
alienation  when  voidable,  233,  234 

of  glebe  lands,  235—240 
general  rules  as  to,  253 
charging  of  benefices,  232 
right  to,  not  barred  by  fine  and  non- 
claim,  233 
application  of  Settled   Land  Acts  and 

Lands  Clauses  Acts  to,  236 
custody  of  certain  deeds  as  to,  248 
as  endowments  for  new  churches,  250 
acceptance  of  grants  of  land  by  Eccle- 
siastical Commissioners,  249,  251 
grant  of  waste  lands  as,  240 
Lands  Clauses  Acts,  application  to  lands  of 

ecclesiastical  corporations,  236 
Lapse,  471—476 

definition  of,  471 

time  for,  472,  473 

to  whom,  472 

where  patron  must  take  notice  of,  474 

ordinary  must  give  notice  of,  475 
mode  of  giving  notice  of,  475 
by  void  ordination,  9 
in  cases  under  Clergy  Discipline  Act, 

1892...  78 
Lay  baptism,  568 
Lay  benefice,  207 

Lay  rector.    See  Appropriation,  Rector. 
Learning,  qualification  as  to, 
for  ordination,  10 

institution,  453 
Leases  by  ecclesiastical  corporations,  210 — 

229 

enabling  statutes  as  to,  211 
disabling  statutes  as  to,  211 
requisites  as  to,  211 
confirmation  of,  necessary,  211 
under  Ecclesiastical  Leasing  Act,  224 
surrender  of  old,  211 
renewals,  215 
setting  aside  irregular,  234 
building,  217 
land  for  streets,  220 
water,  waterleaves,  wayleaves,  &c.,  220 
mining,  221 
farm,  225 
of  lands  held  in  trust  for  ecclesiastical 

corporations,  223 
improved  value  of,  223 
custody  of  counterparts,  222,  228 
dilapidations  of  buildings  leased,  282 
of  benefice  house,  489 

necessary  conditions  to  be  inserted 

in,  489 

Lecturer,  150 — 156 
election  of,  153 
licence  to,  152 
consents  necessary,  151 
office  of,  151 

foundation  of,  151 
declarations  by,  154 
bishop's  power  as  to,  154 
Legislative  Committee  of  National  Assembly, 
29 


Lessons,  tables  of,  548 
Letters  of  business,  27 
Letters  dimissory,  13 
Letters  of  orders,  17,  110 
Letters  patent, 

King  appoints  canon  by,  130 

bishop  appoints  chancellor  by,  170,  171, 

430 

induction  to  benefice  by,  469 
Letters  of  request,  172 

under  Church  Discipline  Act,  1840... 59 
Letters  testimonial,  9,  158 
Levitical  degrees,  586 
Libel,  blasphemous,  651 
Licence, 

of  alibi,  103 
to  colonial  clergy,  15 
suffragans,  106 
ministers  of  proprietary  chapels,  &c., 

150 

lecturer,  152 
stipendiary  curate,  157 
revocation  of,  168 
duty  of  churchwardens  as  to,  186 
cemetery  chaplain,  383 
clergyman  to  act  as  parish  clerk,  197 
minister  of  new  district,  358 
for  non-residence,  479,  481 

fees  for,  482 
to  hold  more  than  one  benefice,  491 

appeal  from  refusal,  491 
treat  of  an  exchange  of  benefices,  495 
for  public  preaching,  556 
marriage,  597 
special,  601 

of  superintendent  registrar,  602 
of  churches,  chapels,  &c.,  for  marriages, 

&c.,  606 

revocation  of,  608 
Loans   to   incumbents.      See  Queen  Anne's 

Bounty,  Residence  House. 
Lord's  Day.     See  Sunday. 
Lord's  Supper.     See  Holy  Communion. 
Lords,  House  of.     See  Parliament. 
Lunatic, 

may  not  present,  449 
resignation  of,  incumbent,  538 
marriage  of,  589 

committee  of,  cannot  present,  449 
grant  of  lands  by,  245,  249 


M. 


Magistrate.    See  Justice  of  the  Peace. 
Mandate, 

of  Archbishop  in  Convocation,  24,  1 1 6 

bishop  for  induction,  469 
Maniple,  404 

Market  gardens,  charges  on,  303 
Marriage,  582 — 617 

history  of  solemnisation  of,  582 
essentials  for  valid,  583 

ability  to  contract,  583 
disabilities,  583 
former  marriage,  584 
foreign  marriage,  584 
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Marriage — con  t  >nu  cd. 

essentials  for  valid — ability  to  contract 
— continued. 

colonial  marriage,  585 
Jew  or  Quaker  marriage,  585 
after  dissolution  of  prior  mar- 
riage, 585 
age,  586 

consents  of  parents,  &c.,  586 
consanguinity  or  affinity,  586 
prohibited  degrees,  587 
deceased  wife's  sister,  588 
reason,  589 

want  of,  589 

consent  of  parties  necessary  for,  589 
form  of,  589 
by  banns,  589 
colonial,  585 
banns  published  where  marriage  is 

to  be,  591 

notice  of  banns,  592 
residence  necessary  prior  to,  593 
publication  of  banns  in  false  names, 

594 

invalid  for  lack  of  due  notice,  594 
of  ward  of  court,  595 
forbidding  banns,  595 

by  parents,  &c.,  596 
republication  of  banns,  597 
by  licence,  583,  597 
fees  for,  172 
grant  of  licence,  597 
clergyman's  duty  as  to,  597 
consent  of  parents,  &c.,  599 

Court  of  Chancery,  599 
no  security  or  bond  for,  599 
fraud  in  obtaining,  600 
when  renewal  necessary,  601 
residence  prior  to,  601 
caveat  to,  601 
by  special  licence,  601 

to  whom  granted,  601 
by  certificate 

of  superintendent  registrar,  602 
in  case  of  colonies,  585 
ceremony  of,  605,  609 
rubrical  directions  as  to,  612 
irregular  celebration  of,  605 
in  what  churches  may  be  solemnised,  605 
in  consolidated  chapel ries,  346 
district  chapelries,  351 
new  districts,  359 
licence  of  churches,  &c.,  for,  606 
by  whom  may  be  solemnised,  609 

person   falsely   pretending   to   be   a 

clergyman,  610 
of  divorcee,  585,  61 1 

deceased  wife's  sister,  611 
hours  for,  613 
before  witnesses,  613 
part  of  church  to  be  used  for,  613 
in  church  after  civil  ceremony,  611 
registration  of,  614 
fees  for,  616 
foreign,  584 
colonial,  585 
of  ward  of  court,  595 
Measures  of  National  Assembly,  28, 29,  33, 34 


Membership  of  Church  of  England, 
test  of,  7 
duties,  563 

Merger.    See  Tithe,  Tithe  Rent-charge. 
Metropolis, 

union  of  benefices  in,  509,  510 
restriction  on  new  burial  grounds,  645 
vestries  in,  46 

Metropolitan.    See  Archbishop  of  Canterbury. 
Military  chapel,  383 

Military  service,  clergy  exempt  from,  91 
Mines,  incumbent's  right  to  work,  209 

leases  of,  221 
Mining   populations,   special   provisions   for 

cure  of  souls,  87 

Minister.     See  Clergyman,  Incumbent,  Rec- 
tor, Vicar,  Curate,  Ornaments,  &c. 
Ministry   of    Agriculture.      See    also    Tithe, 

Tithe  Rent-charge, 
powers  as  to  sale  of  glebe,  235 

exchange  of  glebe,  239 
has  powers  of  Tithe  Commissioners,  300 
Inclosure     Commissioners, 

210 

Minor.     See  Infant. 
Minor  canons,  133 

claims  of,  to  benefices,  129 
office  of,  is  cathedral  preferment,  134 
liability  for  dilapidations,  277 
Minus  sufficiens,  453 
Minutes  of  vestry,  44 
Mixed  chalice,  577 
Modus  decimandi,  296 — 298 
definition  of,  296 
rules  as  to  validity,  297 
discharge  of,  297 

effect  of  Tithe  Act,  1836,  upon,  297 
Monition, 

under  Church  Discipline  Act,  1840... 63 
Public  Worship  Regulation  Act, 

1874... 68,  69 
form  of,  70 
for  arrears  of  curate's  stipend,  164 

enforcing  residence,  485 
generally  issued  before  suspension,  542 
Monuments, 

in  churches,  408 

repair  of,  409 
in  churchyards,  420 

right  of  property  in,  420 
inscriptions  on,  420 

in  burial  grounds,  647 
consents  necessary  for  interference  with, 

430 

transference  of,  in  united  benefices,  508 
injuries  to,  655 

Morality,  offences  against,  by  clergymen,  50 
Mortgage  of  advowson,  447 
Mortgage  of  benefice, 
generally  void,  232 
under  Gilbert  Act,  255 
essentials  to  validity  of,  257 
recovery  of  monies  under,  257 
to  Queen  Anne's  Bounty,  258 
copy  of,  to  be  registered,  264 
apportionment  of  monies  due  under,  267 
Mortmain.     See  also  Lands  of  Ecclesiastical 
Corporations. 
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Mortmain — continued. 

present  law  as  to,  230 

rules  as  to,  253 
Mortuaries,  332 

Municipal     borough     councils,    clergy    not 
eligible  on,   92 


N. 
Name, 

baptismal,  567 

change  of,  at  confirmation,  567 
National  Assembly  of  the  Church  of  England, 

22,  27—34" 
constitution,  28 
Legislative  Committee,  29 
functions,  29 

not  to  derogate  from  Convocation,  30 
first  duties  of,  30 
representation  of  laity  in,  30 
election  of  House  of  Laity,  32 
National  Insurance  Act,  158 
Nave,  375 

New  Parishes  Acts,  343 
Next  presentation.    See  Presentation. 
Nomination.     See  also  Advowson,  Presenta- 
tion. 

as  distinct  from  presentation,  441,  448 
by  infant,  445 

mortgagor,  446 

to  chapel  of  ease  by  incumbent,  154 
of  parish  clerk  by  incumbent,  197 
Non-claim  and  fine  not  a  bar  to  ejectment, 

233 
Non  -parishioner, 

right  to  seat  in  old  church,  388 
new  church,  393 
burial  of,  622,  630 

fees  for,  642 
Non-residence, 

by  deans,  119 

professors,  wardens,  fellows,  &c.,  479 
incumbents,  159,  477 
penalties  for,  477 
recovery  of,  478 
exemption  from,  479 
licence  for,  478,  479 

appeal  on  refusal  of,  481 
fees  for,  482 
revocation  of,  482 
copies  to  be  sent,  482 
special  licence  for,  481 

revocation  of,  by  King  in  council, 

483 

to  be  published,  483 
list  of  licences  for,  to  be  sent  to  King  in 

council,  483 

sequestration  for,  485,  525 
citation  for,  486 
after  monition,  487 

remission  of  penalties  for,  488 
benefice  void  by,  488 

Non-resident    incumbent.      See    also    Non- 
residence. 

must  not  interfere  with  curate,  484 
Notice  to  stipendiary  curate  by  new  incum- 
bent, 166 
Notices  given  out  in  church,  551 


O. 


Oaths, 

of  canonical  obedience,  458 
form  of,  458 
prior  to  institution,  457 
of  allegiance 

before  ordination,  11 
by  lecturer,  154 
before  institution,  457 
administration    of,    to    churchwardens, 

141,  183 

by  chancellor,  170 
Oblations,  580 

Obstructing  clergyman,  91,  565,  654 
Obventions,  330—333.     See  Offerings. 
Occasioning  scandal,  offence  of,  54,  75 
Offences  against  religion,  650 — 655 
Offerings,  330—333,  580 
definition  of,  331 
when  payable,  331 
how  recoverable,  332 
not  due  of  common  right,  331 
due  by  custom,  332 
income  tax  on  Easter,  333 
Offertory, 

duty  of  churchwardens  to  collect,  188 
custody  of,  188,  580 
how  to  be  disposed  of,  580 
at  Holy  Communion,  579 
in  chapels,  383,  580 
Official  of  archdeacon's  court,  142,  172 
Official  principal.     See  Chancellor,  Dean  of 

Arches. 
Officiating  without  leave,  556 

definition  of,  556 
by  colonial  clergy,  15,  557 
Open  spaces,  419 
Orders.     See  Holy  Orders. 
Orders  in  council, 

confirming    schemes    of    Ecclesiastical 

Commissioners,  84 
as  to  resignation    of    archbishops    and 

bishops,  113 
union  of  benefices,  501 
Ordinary.     See  Bishop,  Archdeacon. 

definition,  49 
Ordination,  8 — 21 

of  priests  and  deacons,  8 
qualification  for,  8 
morality,  8 
age,  9 
title,  10 
learning,  10 
examination,  11 
discretionary  in  bishop,  1 1 
declaration  and  oath  to  be  taken,  11 
by  bishop  only,  128 
letters  dimissory,  13 
necessity  for,  13 
place  of,  12,  16 
time  for,  16 
form,  16 
fees  for,  17 
of  foreigners,  14 
for  colonies,  14 

.by  bishops  of  Episcopal  Church  of 
Scotland,  15 

43 
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Ordination — continued. 

of  priests  and  deacons—  continued. 
under  age  is  void,  9 
simoniacal,  17 
Organ,  406 

discretion   of  minister    as   to   playing, 

560 

Organist,  control  of  minister  over,  561 
Ornaments  of  the  church,  398 — 409.    See  also 
Communion  Table,  Monuments. 

to  be  provided  at  charge  of  parish,  398 

pre-Reformation,  398 

what,  now  necessary,  399,  404 

rubrical  directions  as  to,  399 

legal,  but  not  necessary,  406 

illegal,  408 

principles  as  to  illegality  of,  407 

unlawful  alteration  of  or  addition  to,  66 

necessity  for  faculty  in  connection  with, 
427 

offences  in  connection  with,  53 

power  of  churchwardens  over,  175 

of  bishop's  chapel  go  to  successor,  367 
Ornaments  of  the  minister, 

unlawful  use  of,  66 

what  are  legal,  404 
Osborne  Morgan's  Act,  636 

P. 

Paintings  in  churches,  408 

Pardon  from  Crown  under  Clergy  Discipline 

Act,  1892... 72,  78 

Parish,  343 — 365.    See  also  Districts, 
definition  of,  344 
original  division  into,  345 
new  divisions  into, 

under  Church  Building  Acts,  345 

New  Parishes  Acts,  363 
new,  357,  361 
new,  formation  of, 

from  district  chapelry,  352 
chapel  of  ease,  353 
new  district,  361 
dissolution  of,  364 
new  consolidated  chapelries,  346 
apportionment  of  charities  between  old 

and  new,  354 

annexation  of  isolated  places  to,  513 
constitution    of,    from    extra -parochial 

places,  513 
union  of,  502 
right  to  burial  in,  619 
burial  ground  for,  646 
goods  and  ornaments  of  church  to  be 

provided  by,  398 
Parish  chapel,  368 
Parish  church,  368 — 379.     And  see  Church, 

Seats. 

cathedral  is,  for  diocese,  367 
definition,  368 
history,  368 
consecration,  369 

endowment  before,  369 
effect  of,  369,  417 
reconsecration,  370 
reconciliation,  370 
freehold  of  old,  373,  375 


Parish  church — continued. 
freehold  of  new,  376 

in  union  of  benefices,  505 
fabric  of,  373 

alteration  to,  376 
faculty  for,  377 
money  for,  378 
repairs  to,  faculty  for,  428 
reseating  of,  under  Union  of  Benefices 

Act,  1919... 506 
publication  of  banns  in,  591 
marriages  in,  605 

part  of,  to  be  used  for  marriages,  613 
taking  down  and  removing,  371 

in  union  of  benefices,  502,  504,  507 
substitution  of  new  for  old,  372 
may  become  chapel  of  ease,  381 
transfer  of  chapel  in,  to  Ecclesiastical 

Commissioners,  397 
sale  of  site  of,  503 
jurisdiction  of  ordinary  in,  426 
Parish  clerk,  195—201 
a  temporal  office,  195 
origin  of  office,  195 
election  and  nomination  of,  195 
appointment  by  curate,  169 
qualification  for  office,  197 
office  freehold,  198 
clergyman  may  be,  197 

and   may    be    required    to   act   as 

curate,  197 

removal  and  deprivation  of,  199 
from  house,  200 
of  dismissed,  from  church,  1 86 
fees,  201 
deputy  for,  200 

Parish  vestry,  34 — 48.    See  Vestry. 
Parishioners, 

representation  by,  under  Public  Worship 

Regulation  Act,  1874... 67 
right  to  attend  church,  186,  506,  508,  563 

seats  in  church,  385,  508 
in  churchyard,  414,  420,  503,  508, 

622,  629 

to  apply  for  faculty,  431 
as  to  Holy  Communion,  575 

causes  for  repulsion,  575 
to  burial,  619 

duty  to  attend  church,  563 
election  of  churchwardens,  178 
bound  by  acts  of  churchwardens,  175 
wishes  of,  as  to  faculty  applications,  432 
sale  of  advowson  by,  443 
Park  modus,  297 
Parliament, 

procedure     on     measures     of     Church 

Assembly,  33,  34 
clergyman  cannot  sit  in,  92 
attendance  of  bishops  in,  104 
Parochial  church  meeting  and  council,  30 — 32 
qualifications  for,  31 
duties  of,  31 
electorate  for,  31 
Parson.      See    Rector,    Vicar,    Incumbent, 

Clergyman,  &c. 
meaning  of  word,  145 
Parson  imparsonee,  468 
Parsonage  house.    See  Residence  House. 
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Paths    in    churchyard.      See    Footpaths    in 

churchyard. 

Patron.    See  also  Advowson,  Presentation, 
what  is  a,  441 
lunatic,  449 
Roman  Catholic,  449 
can  present  himself,  451 
lapse  of  right  of,  471 

notice,  474 

Patronage.    See  also  Advowson,  Presentation 
of  deceased  bishop,  105 
canonries,  125,  130 
dean  and  chapter,  126 
canon,  126 

in  consolidated  chapelries,  346 
of  new  churches,  agreement  as  to,  356 
in  new  parishes,  362 
exchange  of,  362 
disposition  of,  under  Church  Building 

and  New  Parishes  Acts,  467 
lapse  of,  471 
questions    as   to,   in   united    benefices, 

507 

during  sequestration,  518 
Paupers,  burial  of,  620,  637 
fees  for,  643 
Peculiar,    minister    of,    subject    to    Church 

Discipline  Act,  1840... 61 
dean  of,  116 

purchase  of  land  for  glebe  in,  246 
Pension, 

of  archbishop  and  bishop,  113 
deans  and  canons,  135 
incumbents,  516 

not   transferable   or  chargeable, 

524 
under    Incumbents    Resignation 

Act,  536 

a  charge  on  the  benefice,  537 
cessation  on  alteration  of,  538 
money     due     for     dilapidations 

withheld  from,  284,  537 
Perpetual  curacy,  what  is,  149 
Perpetual  curate,  145—150 
origin  of  office,  149 
who  is,  149 

under  Church  Building  Acts,  150 
rights  of,  in  churchyard,  413 
is  holder  of  a  benefice,  149 
Persona  impersonates,  468 
Personal  tithes,  288 
Perturbation  of  seat,  390 
Pew.     See  Seat. 
Pew  renters,  appointment  of  churchwardens 

by,  181 

Pictures  in  churches,  408 
Plenarty,  459 
Plurality,  490-^95 
definition  of,  490 
definition  of  benefice  for,  491 
present  law  as  to,  491 
licence  for,  491 

appeal  from  refusal  of,  491 
statement  necessary  before,  492 
certificate  of  bishop  as  to,  492 
annual  value  of  benefice  for  purpose  of, 

493 
provisions  against,  493 


Plural  ity — continued. 

when  benefice  becomes  void  by  reason 

of,  493,  494 

deprivation  for  holding  benefices  in,  540 
declaration  as  to,  494 
Poll  at  vestry,  39^4 
Prcemunire,  101,  118 
Prcesepe  and  dove,  408 

Prayer  Book.     See  Book  of  Common  Prayer. 
Prayers  for  the  dead,  420 
Preachers,  550,  555 
Preaching.    And  see  Sermon, 
by  deans,  118 
canons,  131 
public,  555,  556 
heretical,  51,  557 
Prebend, 

non  -residential , 

conversion  of,  into  canonry,  125 
gives  no  right  to  endowment,  126 
presentation  to  vacant,  130 
Prebendary.     See  also  Canon, 
meaning  of  term,  130 
liability  of,  for  dilapidations,  277 
Predial  tithes,  288 
Preferment, 

what,  may  be  held  with  benefice,  493 
Prerogative  of  King,  6 
Prescription, 

as  to  seats  and  pews,  387 

vaults,  623 

Presentable  offences,  140,  185 
Presentation,  right  of,  440 — 450.     See  also 

Advowson,  Lapse, 
to  canonry  by  Crown,  130 
distinguished  from  nomination,  441,  448 
who  may  exercise,  444 
infant,  445 
joint  tenants,  446 
coparceners,  446 
who  may  not  exercise,  449 
lunatic,  449 
Roman  Catholic,  449 
in  mortgagee,  447 
bankrupt,  448 
trustee,  448 
where  owner  dies,  444 
sale  of,  443 

conditions  to  be  observed  as  to,  443, 

465 

during  vacancy  simoniacal,  465 
to  clergyman,  467 

sale  of  next  presentation  illegal,  461,  466 
assignment  of  turn,  446 
alternate,  447 
usurpation  of,  447,  466 
on  exchange  is  a  turn,  497 
a  second  time,  445 

Presentation,  450—^60.    And  see  Simony, 
to  vacant  prebends,  130 
definition  of,  450 

differs  from  nomination,  441 — 448 
must  be  in  writing,  450 
revocation  and  variation  of,  451 
must  be  of  person  in  priest's  orders,  451 
of  patron  by  himself,  451 

alien,  452 
after  refusal  of  bishop  to  admit,  457 
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Preservative  advowson.     See  Advowson. 
Presentments  by  churchwardens,  140,  185 
Priest,  meaning  of  word,  8 

ordination,  8 

Primate.     See  Archbishop  of  Canterbury. 
Primate   of   England.      See   Archbishop   of 

York. 

Prison  chapel,  382 
Private  chapel,  379 
Privilege, 

for  bishop's  charge  to  clergy,  91 
not  for  sermon,  91 
Privileges  of  clergy,  89—92 
Privy  Council, 

appeal  to,  6,  79 

rules  as  to,  65 
has  same  powers  as  Court  of  Delegates, 

65,  80 

jurisdiction  over  bishops,  79 
constitution  of  judicial  committee,  80 
licences  for  non-residence,  483 
Processions,  578 
Proctors  in  Convocation,  24 
Procurations,  109,  140 
Professor,  university,  479 
Prohibited  degrees,  405,  587 
Promoter  in  faculty  cause,  431 
Proprietary  chapel,  380 
minister  of,  150—156 

licence  to,  150,  155 
Provinces,  96 

dean  of,  116 
Provincial   Court   of   Appeal.      See   Arches, 

Court  of,  Appeal. 
Provincial  dean,  116 
Public  preaching,  555 

licence  for,  556 
Public  school  chapel,  383 
Public  worship,  545 — 565.    See  also  Services 
of  the  Church,  Baptism,  Holy  Com- 
munion, Marriage,  Burial, 
services  that  must  be  performed,  547 
manner  of  performing,  550 
time  of  performing,  552 
in  universities,  &c.,  548 

cathedrals,  546,  549 
penalties  for  refusing  to  perform, 

550 

conduct  of  minister  as  to,  545 
shortened  forms  of  service,  549 
additional  services,  549 
tables  of  lessons,  548 
daily  service  not  enforceable,  553 
third  service  on  Sundays,  554 

curate  for  performance  of,  554 
two  sermons  on  Sunday,  555 
manner  of  performing  by  clergyman,  560 
announcements   by   clergyman   during, 

551 
clergyman    may    be    excused     Sunday 

services,  553 

what  is  officiating  in  public,  556 
preservation  of  order  during,  186,  564 
churchwardens  not  to  interfere  in  order- 
ing services,  187 
Public  Worship  Regulation  Act,   1874... 50, 

65—75 
bishop  not  subject  to,  50 


Public    Worship     Regulation    Act,    1874 — 
continued. 

judge  of  court,  65 

offences  under,  66 

procedure,  67 — 71 

appeal,  68 

appointment    to    benefice    made    void 

under,  69 

limitation  of  proceedings  under,  71 
rules,  71 

Publication  of  banns,  590.     See  Banns. 
Pulpit,  404 
Punishments, 

under  Church  Discipline  Act,  1840... 62 
Public  Worship  Regulation  Act, 

1874...  69 

Clergy  Discipline  Act,  1892... 77 
for  non-performance  of  services,  550 

heretical  preaching,  51,  557 
Purchase    of   lands.     See    Lands  of   Eccle- 
siastical Corporations. 


Quaker  as  churchwarden,  176 

Quaker  marriage,  585 

Quare  impedit,  455,  456 

Queen  Anne's  Bounty,  335—342.     And  see 

First  Fruits  and  Tenths, 
constitution,  339 
origin,  335 
duties,  339 
officers,  340 
rules,  340 
grants  to,  340 
by,  341 

grant  of  land  to,  for  glebe,  243 
loan  by,  for  residence  house,  258 
regulations  as  to,  264 
under  Ecclesiastical   Dilapida- 
tions Acts,  275,  279,  283,  284, 
341 

to  sequestrator,  516 
payment    of    redemption    monies     to, 

314 
procedure  as  to  collection  of  first  fruits 

and  tenths,  336 
payment  of  first  fruits  and  tenths  by 

Ecclesiastical  Commissioners,  338 
Questmen,  174 

Quo  warranto,  right  to  office  of  sexton  and 
churchwarden  not  triable  by,  203 


R. 


Ratepayers,  rights  of,  at  vestry,  40,  41 
Rates, 

church,  437—439 

on  tithe  and  tithe  rent-charge,  315 
churches,  378 
churchyards,  425 
burial  ground,  649 
"  Reading  in,"  470 
effect  of,  471 
deprivation  for  failure,  540 
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Heading  desk,  404 

Reconciliation,  370 

Reconsecration,  370 

Recovery  of  tithe  rent -charge.     See  Tithe 

Rent -charge. 
Rector,  145—150 
of  sinecure,  147 
duty  of,  to  repair  chancel,  373 
consent  to  interference  with  chancel,  430 
right  to  chief  seat  in  chancel,  389 
freehold  of  churchyard  in,  412 
right  to  cut  timber  in,  413 
not  titheable  in  respect  of  own  church, 

289 
Redemption  of  tithe  rent-charge.    See  Tithe 

Rent-charge. 

land  tax  on  union  of  benefices,  510 
Refusal  to  administer  Holy  Communion,  54, 

575 

action  for,  576 
Refusal  to  perform  church  services,  540 — 554 

marry,  610 

Regimental  colours  in  churches,  406 
Register, 

provision  of,  405 
of  baptism,  569 

searches  in,  572 
for  banns,  596 
of  marriage,  614 

searches  in,  615 
of  burials,  638,  643 
Registrar, 

diocesan,  171 

fees,  173 
superintendent,  marriage  certificate  and 

licence  of,  602 

Religion,  offences  against,  650 — 655 
Relinquish ment  of  holy  orders,  20,  92 
Rent,    apportionment    of,    between    incum- 
bents, 266 

Rent-charge.    See  Tithe  rent-charge. 
Renunciation  of  holy  orders,  20,  92 
Repairs.    And  see  Dilapidations, 
of  churches,  189,  190,  428 

fences,  &c.,  of  churchyard,  415 
buildings,  hedges,  &c.,  on  glebe,  268 
residence  house,  255,  260,  261 
right  to  cut  timber  for,  209 
Repulsion  from  Holy  Communion,  54,  575 
Representative  Church  Council,  27 
Reredos,  402 
Reseating  of  church,  faculty  for,  431 

under  Union  of  Benefices  Act,  506 
Reservation  of  Sacrament,  579 
Residence,  477 — 489.    See  also  Non -residence, 
of  deans,  119,479 

wardens,  professors,  &c.,  479 
canons,  131 
stipendiary  curates,  159 

in  parsonage  house,  164 
qualification  of  churchwardens,  177 
of  incumbents,  477 
penalties  for  non -residence,  478,  525 
licence  for,  near  church  where  no  house, 

478 

questions  to  incumbents  as  to,  484 
annual  return  as  to,  484 
how  enforced,  485 


Residence — continued. 

bishop  to  judge  of  sufficiency  of,  486 
sequestration  for  offences  in  connection 

with,  525 
for  banns,  593 
for  licence,  601 
Residence      house,      254 — 266.       See      also 

Dilapidations, 
of  bishop,  107 
dean,  128 

canons,  exchange  of,  128 
origin  of,  254 

provisions  of  Gilbert  Act  as  to,  255 
loans  for  building    and    repairing,    255, 

258—261 
additions,  257 
from  Queen  Anne's  Bounty  for,  258 

other  persons,  259 
amount  of,  263 
procedure  as  to,  256 
provisions  in  mortgages,  257 
commission  as  to,  on  vacancy  of  benefice, 

261 

removal  of  unnecessary  part  of,  283 
wilfully  suffered  to  become  out  of  repair, 

258 

sale  of,  240 
exchange  of,  128,  240 
leasing,  221,  228,  489 

conditions  to  be  inserted  in  lease,  489 
gifts  of,  245,  249,  252 
removal  of  old,  245 

in  union  of  benefices,  502 
insurance,  257,  281 
residence  of  curate  in,  164 

delivery  up  of  possession  by  curate, 

167 
licence  for  non-residence  where  there  is 

no,  481 
house  provided  by  Queen  Anne's  Bounty 

to  be  deemed,  478 
Resignation, 

of  archbishop,  98,  112 
bishop,  112 
dean,  134,  529 
canon,  134 
prebend,  134,  529 
from  holy  orders,  20,  92 
of  benefice,  529—539 
meaning  of,  529 
to  whom  made,  539 
how  made,  529 
acceptance  of,  530 
when  lawful,  531 
corrupt,  penalty  for,  531 
bonds  for,  531 

what  now  legal,  533 
how  made,  535 
in    cases    of    physical    or    mental 

incapacity,  535,  538 
pension  after,  536 
for  purpose  of  exchange,  495 
Resignation  bond,  531 
Retable,  403 

Riot,  damage  to  church  by,  174,  375 
Ringers.     See  Bells. 
Rite,  meaning  of,  551 
Ritual,  offences  as  to,  50,  53 
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Roman  Catholic, 

may  be  churchwarden,  176 
may  not  present,  449 
Rood  screen,  407 
Royal  assent 

to  canons,  26 

measures  of  National  Assembly,  34 
Rubric, 

failure  to  observe,  66 
bishop  bound  by,  99,  574 
as  to  ornaments,  399 
baptism,  566 
Holy  Communion,  574 
banns,  590 
marriage,  612 
burial,  635 
Rules, 

as  to  appeal  to  King  in  council,  65 
under  Public  Worship  Regulation  Act, 

1874... 71 

Clergy  Discipline  Act,  1892... 79 
of  Queen  Anne's  Bounty,  340 
Rural  dean,  144 
Ruridecanal  conference,  30,  32 


8. 


Sabbath  breaking,  652 

Sacrament.     See  Holy  Communion. 

Sacrilege,  654 

Sacristan,  201 

Saints,  figures  of,  &c.,  408 

Sanctus  bell,  404,  578 

Scandal  and  evil  report,  charge  of  occasioning, 

54,  75 

Schemes  of  Ecclesiastical  Commissioners,  84 
Schools, 

leases  of  church,  87 
may  be  kept  by  clergy,  93 
chapels  in,  383 
Scotch  Episcopal  Church,  priests  of,  officiating 

in  England,  15 

Screen,  406.     See  Chancel  Screen. 
Seals  of  deceased  bishop  to  go  to  Archbishop, 

98 

Seats  and  pews,  384 — 397 
in  old  churches, 

right  of  disposal  in  ordinary,  384 
duties  of  churchwardens  as  to,  190, 

385 

right  of  parishioners  to,  385 
faculty,  386 
prescription,  387 
in  chancel,  389 
priority  of,  388 
remedies  for  disturbance,  389 
exchanged  for  seats  in  new  church, 

391 
in  new  churches, 

for  minister,  390 
free,  390,  396 

persons  entitled  to,  391 
to  be  let,  391 

to  non -parishioners,  393 
sale   must   not    be   by   public 
auction,  392 


Seats  and  pews — continued. 

in  new  churches  to  be  let — continued. 
rent  for,  346,  392 

when  payable,  393 
application  of,  394 
recovery  of  rent,  393 
rights  may  be  assigned,  391 
notice  as  to  vacant,  394 
pew  rents  under  New  Parishes  Acts, 

395 

assignment  of,  to  curate,  554 
surrender  of,  396 
in  united  benefices,  506,  508 
Sees, 

guardian    of    temporalities   of    vacant, 

104 

improved  value  to  be  paid  to  Ecclesias- 
tical Commissioners,  223 
Sentence, 

duty  of  judge  to  pronounce,  62 
of  consecration,  369,  417 
of  deprivation,  539,  542 
Sepulture.     See  Burial. 
Sequeslrari  facias,  514 
Sequestration,  514 — 528 
meaning,  514,  519 
distinguished  from  suspension,  519 
by  writ,  514 

publication  of,  515 
appointment  of  sequestrator,  515 
writ  continues  in  force  till  satisfied, 

524 
priority  of  claims  under,  521,  527 

where  more  than 

one,  522 

services  of  church  during,  517 
dilapidations  during,  516 
appointment  of  curate  during,  518 
inhibition  of  incumbent  during,  518 
incumbent  cannot 

present  during,  518 
accept  other  benefice,  519 
avoidance  of  benefice  by,  519 
effect  on  qualification  for  justice  of 

peace,  524 

under  Bankruptcy  Act,  191 4... 523 
original,  issued  by  bishop,  525 
for  dilapidations,  276,  525 

non-residence,  485,  488,  525 
appeal  from,  487,  488 
benefice  voided  by,  488 
other   offences   connected   with 

residence,  525 
curate's  stipend,  164,  527 
illegal  trading,  525 
application   of    profits,     525,    526, 
-      528 

remission  of  profits,  526 
for    insurance    and    repayment    of 

loans,  257,  527 
under  Public    Worship    Regulation 

Act,  1874...  70 
Church  Discipline  Act,  1840 

...62 

appeal  as  to,  526 
priority,  527 
bishop  must  enforce,  528 
after  inhibition,  528 


INDEX. 


679 


Sequestration — continued. 
deprivation  for,  540 
appointment  of  curate  in  case  of,  165 

stipend  of  curate,  165 
Sequestrator.     See  also  Sequestration, 
churchwarden  as,  191 
appointment,  515 
duties,  515 

as  to  dilapidations,  276,  283,  515 
loan    from    Queen    Anne's 

Bounty  for,  516 
objection  by,  to  surveyor's  re- 
port, 275 
distribution  of  profits,  519 

services  of  church,  517,  523 
stipend  of  curate,  518,  523 
remedies  by,  520 

against,  520 
Sermon.     See  also  Public  Preaching. 

legal    interpretation    of     doctrines    in, 

51 

punishment  for  heretical,  557 
not  privileged,  91 
preaching,  without  service,  550 
two  enforceable  on  a  Sunday,  555 
at  visitation,  141 

Services  of  the  Church.    See  also  Public  Wor- 
ship,    Baptism,     Holy    Communion, 
Marriage,  Burial, 
offences  in  connection  with,  54 
churchwarden    must    not    interfere    in 

ordering,  187 
during  sequestration,  517 
must    be    performed     every     Sunday, 

547 

penalties  for  refusal,  550 
refusal    to    celebrate,    not    actionable, 

554 

discretion    of    clergyman    as    to    per- 
formance, 560 

preservation  of  order  during,  186,  564 
Settled  Land  Acts,  application  of,  to  lands 

of  ecclesiastical  corporations,  236 
Sexton,  201—204 

origin  of  office,  201 

election  and  nomination,  202 

when  a  freehold  office,  202 

deprivation,  202 

duties,  202 

deputy,  202 

rights  under  Burial  Acts,  204 

fees,  204 

in  burial  grounds,  638,  647 
Sheriff,  induction  of  King's  grantee  to  free 

chapel  by,  469 

Shipwrecked  bodies,  burial  of,  621 
Si  quis,  9 
Sick,  visitation  of,  579 

administration  of  Holy  Communion  to, 

579 

Sidesman,  174 
Sign  of  the  cross,  578 
Significavit,  64,  69 
Simoniace  promoti,  460,  464 
Simoniaci,  460,  464 
Simony,  17,  460—467 
meaning  of,  17,  460 
simoniacal  ordination,  17 


Simony — continued. 

different  forms  of,  460 

by  purchase  of  next  presentation, 

460 
under  Benefices  Act,  1898... 461 

what    consideration    is   simo- 
niacal, 463 
sale  of  presentation  during  vacancy, 

465 

in  exchange  of  benefices,  496 
corrupt  resignation,  531 
exchange  without  payment  is  not,  464, 

496 
purchase  of  advowson  by  clergyman  is 

not,  467 

disposition  of  patronage  under  Church 
Building  and  New  Parishes  Acts  is 
n6t,  467 
simoniace  promoti,  460,  464 

effect,  464 

declaration  against,  457,  462 
penalties  for,  460 

deprivation,  540 
punishable     under     Church     Discipline 

Act,  1840...  54 
not  punishable  under  Clergy  Discipline 

Act,  1892...  75 
Sinecure  rectories,  146 
suppression  of,  147 
Singing, 

history  of,  in  churches,  561 
discretion  of  clergyman  as  to,  561 
Sovereign.     See  King,  Crown. 
Special  licence  for  marriage,  601 
Spiritualities,  guardians  of,  96,  98,  123 
Sponsors  at  baptism,  567 
Stations  of  the  cross,  408 
Statutes  by  dean  and  chapter,  121,  128 

warden  and  fellows,  121 
Stillborn  children,  burial  of,  634 
Stipendiary  curate,  156 — 169 
meaning  of  term,  157 
powers  and  duties,  158 
licence,  157 

requisites  prior  to,  157,  158 
revocation,  168 

duty  of  churchwardens  as  to,  186 
declarations  by,  157 
appointment  of, 
by  bishop,  159 
in  large  benefices,  160 
more  than  one,  162 
in  case  of  sequestration,  165,  518 
during  vacancy  of  benefice,  166 
in  union  of  benefices,  506 
for  performance  of  extra  services, 

554 
under  Church  Discipline  Act,  1840 

...62 
Public    Worship    Regulation 

Act,  1874...  70 

non-resident  incumbent  must  not  inter- 
fere with,  484 

when  required  to  reside,  159 
residence  by,  in  parsonage  houses,  164 
stipend,  160,  161,  165 

sequestration  for,  527 
may  appoint  parish  clerk,  169 
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Stipendiary  curate  — continued. 

determination  of  office,  166 

notice  by  incumbent  to,  166 

insurance  of,  158 
Stole,  404 
Stoup,  408 

Street,  land  may  be  leased  for,  by  ecclesias- 
tical corporations,  220 
Sturges  Bourne's  Act,  38 
Sub-dean,  119 
Submission,  Act  of,  23 
Subscription  to  articles  of  religion,  170 
Suffragan  bishop,  105 
Suicides,  burial  of,  634 

Sunday.     See  also  Public  Worship,  Services 
of  the  Church. 

services  and  sermons  on,  547,  553 — 555 

trading  on,  652 
Super-altar.     See  Retable. 
Superinstitution,  459 
Superintendent  registrar, 

certificate  of,  602 

licence  of,  602 
Supremacy  of  King,  5 
Surplice,  404 
Surplice  fees,  332 
Surrogate,  172 

of  judicial  committee  of  Privy  Council, 
80 

grant  of  marriage  licence  by,  597,  600 
Surveyor  under  Ecclesiastical  Dilapidations 

Act,  1871... 274 
Suspended  canonry,  124 

revenues  from,  85,  127 

to  endow  archdeaconry,  124 

removal  of  suspension,  125 

right  of  Ecclesiastical  Commissioners  as 

to,  132 
Suspension,  539 — 544 

under  Church  Discipline  Act,  1840... 63 
Clergy  Discipline  Act,  1892... 78 

for  illegal  trading,  94 
contumacy,  541 
preaching  without  a  licence,  556 

hearing  necessary  before,  541 

effect  of  decree  of,  541 

before  sentence  given,  542 


T. 


Tabernacle,  403 

Table  of  degrees,  405,  586 

Tables  of  lessons,  548 

Taxes.    See  Income  Tax,  Rates. 

Temporal  courts, 

convictions  by,  under  Clergy  Discipline 

Act,  1892...  72 
no  jurisdiction  in  disputes  as  to  curate's 

stipend,  161 
Temporalities, 

guardianship  of,  of  vacant  see,  104 
of  benefice,  possession  given  by  induc- 
tion, 468 

Ten  Commandments,  405 
Tenant  rights  as  between  successive  incum- 
bents.    See  Dilapidations. 


Tenant  for  life,  incumbent  as,  207,  236,  266 

Tenterden's  (Lord)  Act,  290 

Tenths,    334—339.      See    First    Fruits    and 

Tenths. 

Testimonial,  letters,  9,  158 
Thirty-nine  Articles.  See  Articles  of  Religion. 
Timber, 

incumbent's  right  to  cut,  209 

may  be  sold  for  equality  of  exchange  of 

glebe,  239 
in  churchyard,  413 

Tithes,  287—329.  And  see  Tithe  Rent-charge, 
origin  of,  287 
definition  of,  288 
in  case  of  glebe,  238 
all  lands  now  discharged  from,  289 
rectors    and    vicars    of    same    church 

exempt,  289 
lands     vested     in     churchwarden     not 

exempt,  290 
discharge  of  lands  from, 

by  non-payment,  290 — 295 

under   Lord   Tenterden's   Act, 

290 

exceptions  from,  292 
meaning  of  the  Act,  292 
by  special  Acts,  295,  296 

modus  decimandi,  296 — 298 
payment  of  rent-charge,  298 — 

306 

extraordinary,  303 
discharge  of  lands  from,  by  other  lands 

given  in  lieu,  306—309 
merger,  309—311 
redemption,  311 — 315 
rates  on,  315 — 326 

Tithe  rent-charge,  298—329.    And  see  Tithes, 
definition,  326 
before  Tithe  Act,  1836... 298 
exemption  from,  under  Lord  Tenterden's 

Act,  294 

commutation  of  tithe  for,  298 
method  of  commuting,  299 

voluntary  agreements,  300 
compulsory  awards,  300 
other  provisions,  301 
apportionment  of,  301 
alteration  of,  302 
custody  of  documents,  305 
subject  to  same  incumbrances,  &c.,  as 

tithe,  301 

nature  of  the  present,  302 
amount,  302 
when  payable,  303 
commutation  of  extraordinary  tithe,  303 

priority  of  rent-charge,  304 
discharge  from,  by  lands  given  in  lieu, 

306—309 

parochial  agreement,  306 
compulsory  award,  306 
title  to  lands  given  absolute,  307 
remedy  for  person  injured  by,  307 
merger,  309—311 

who  may  merge,  309 
how  effected,  309 
copyhold,  309,  311 
charges,  310 

apportionment  of,  310 
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Tithe  rent-charge — continued. 
merger — continued. 

in  glebe  land,  311 
redemption,  311 — 315 
in  small  plots,  311 
land    taken    for    public   purposes, 

311 

other  cases,  312 
sum  for,  how  fixed,  313 

payment  of,  314 
special  provisions  as  to,  314 
recovery  of,  326—329 
who  liable,  326 
in  county  court,  327 
procedure,  327 
limitation  of  actions,  328 
where  paid  under  mistake  of  fact, 

329 

exceptions,  329 
rates,  &c.,  on,  315 — 326 

valuation  for  rating,  315 

rates  to  which  liable,  316 

general  practice,  316 

poor  rate,  317 

highway  rate,  318 

other  rates,  318 

proportion  in  which  rateable,  319 

rateable  value,  320 

special  reliefs,  321 

under  Act  of  1920... 3 22 
recovery  of  rates,  324 
income  tax  on,  324 

assessment,  how  made,  324 
land  tax,  325 
extraordinary,  329 

release   of,    by   Ecclesiastical    Commis- 
sioners, 88 

annexation  to  district  churches,  353 
Tithe  Commissioners,  powers  transferred  to 

Ministry  of  Agriculture,  300 
Title  to  orders,  10 
Toleration  Act,  564 
Tolls,  exemption  of  clergy  from,  91 
Tombstones.    See  Monuments. 
Tower.     See  Belfry. 
Trading, 

clergy  restrained  from,  92,  93 

except  in  certain  cases,  93 
illegal,  does  not  avoid  contracts,  93 
punishment  for,  94 
sequestration  for,  525 
Sunday,  652 
Trees.     See  Timber. 
Trustees  of  lectureship,  155 
church  rates,  439 
advowson,  448 
Tunicle,  404 
Turn.    See  Presentation,  Right  of. 


U. 


Unbaptised  persons,  burial  of,  634 
Unconsecrated  ground,  burial  in,  638 
Uniformity  in  public  worship,  545 
Union,  burial  of  paupers,  620,  637 
fees,  643 


Union  of  benefices,  497 — 513 
meaning  of,  497 
must  be  permanent,  498 
under  Pluralities  Act,  1838... 498 

Union  of  Benefices  Act,  1919. .  .499 
commission,  500 
scheme,  500 

provisions,  502 
union  of  parishes,  502 
expenses,  505 
vesting  of  property,  505 
appeal,  501 

appointment  of  curate,  506 
pulling  down  church,  502,  504,  507 
transference  of  monuments,  508 
right  to  burial,  503,  508 
in  metropolis,  509 

mode  of  effecting,  509 
one  parish  within,  one  without,  510 
redemption  of  land  tax,  510 
dissolving,  511 
Universities, 

right  of  presentation  in  case  of  Roman 

Catholic  patron,  449 
services  in,  548 

power  to  make  loans  for  residences,  259 
Usurpation  of  right  of  presentation,  447,  466 
Utensils  of  church.     See  Ornaments  of  the 
Church. 


V. 


Vacancy  of  see,  104 

Vases,  403 

Vaults,  421.    See  also  Burial,  Monuments. 

introduction  of,  619 

general  practice  as  to,  623 

faculties  for,  630 

Vestments.     See  Ornaments  of  the  Minister. 
Vestries,  34—48 

distinguished    from    parochial     church 
meetings  and  councils,  34 

civil  powers  of,  transferred,  35 

functions,  35 

in  London,  36 

general,  36 

place  of  meeting,  37 

notice  for  meeting,  37 

minister  to  preside,  38 

proceeding  in,  38 

adjournment,  38 

poll,  39—44 

attendance  and  voting,  40 — 44 

minutes,  44 

custody  of  books,  44 

select,  by  custom,  45 
statute,  46 
election  of  churchwardens  by,  181 

powers  as  to  church  rates,  438 

churchwardens'     accounts, 
35,  193 

churchwardens  not  liable  for  contract  by, 
175 

opinion  of,  in  faculty  cases,   35,   377, 

433 
Vestry,  375 

incumbent's  right  to,  375 
Vicarage,  definition  of,  148 
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Vicar-general,  97,  170.    See.  also  Chancellor. 

confirmation  of  bishop  by,  102 
Vicars,  145—150 
origin,  147 
who  are,  148 

title  of,  148 
endowment  of,  148 
rights  in  chancel,  374 

churchyard  412 
Vicars-choral,  133.     See  Minor  Canons. 

liability  of,  for  dilapidations,  277 
Vice-dean,  121 
Visitation, 

by  Archbishop,  98 
bishop,  108,  140 
archdeacon,  109,  138 

presentments  at,  140,  185 
of  cathedral,  110 

dean  and  chapter,  122 

compositions  as  to,  123 
fees  for,  109,  140,  173,  184 
exhibition  of  letters  of  orders  at,  17 
sermon  at,  141  . 
powers   as   to,   under   Public   Worship 

Regulation  Act,  70 
of  sick,  579 

Voidance.       See     Benefice,     Sequestration, 
Resignation,  Deprivation. 


W. 

Wafer  at  Holy  Communion,  576 
Wales,  Church  of,  7 


Want  of  reason  a  bar  to  marriage,  589 
War,  clergy  not  bound  to  serve  in,  91 
Ward  of  court,  marriage  of,  by  clergyman, 

595,  599 

Warden  and  fellows,  121.    And  see  College. 
Waste, 

by  ecclesiastical  corporations,  207 

remedies  for,  207 
similarity  to  dilapidations,  270 
leases  must  not  be  without  impeachment 

of,  214 

Waste  lands,  grant  of,  to  ecclesiastical  cor- 
porations, 244 

Water  rights,  leases  by  ecclesiastical  corpora- 
tions, 220 

Week-days,  service  on,  553 
Wine  for  Holy  Communion,  577 

mixing  with  water,  577 
Woman  may  serve  as  sexton,  204 
Workhouse,  burial  of  inmates,  620,  637 

fees,  643 
Writ, 

King's,  to  summon  Convocation,  23,  26 
de  contwnace  capiendo,  64,  69,  78 
sequestra,™  facias,  514 
fieri  facias  de  bonis  ecclesiasticis,  514 


Y. 


York, 

Archbishop     of.      See    Archbishop    of 

York, 
dioceses  in  province  of,  96 
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